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I"A. Bacnnesuny

KOHCTUTYLUMUOHHbIA MPUHLMN IKOHOMUYHOCTH
PEFTYIMPOBAHUA OBLLECTBEHHbLIX OTHOLUEHUU

AHHOmayusA. B cmameoe packpbieaemca codepraHue KOHCMmUmMyyuoHHO20 NPUHYUNG peaynuposaHus obujecmeeH-
Hbix omHoweHul. Obpaujaemcsa HUMAHUe HA 3PekmusHocmsb npaesa. ModyepKkusaemcsa 6 uesom 3Ha4YeHue KOH-
CMUMYYUOHHbIX MPUHYUMNO0S, 0 MAKME NPUHYUNOE Npagoso2o 0emMoKpamu4yecko2o coyuanbHo2o 20cydapcmea.
Knioueeole cn08a. KoHcmumyyuoHHbIl NPUHYU, 3KOHOMUYHOCMb, 3(hheKmueHoCM®.

OPMOTBOPYECKME OpPraHbl U NPEXAE BCEro 3aKOHO-

AaTeNb, KOTOPbIM «33a43eT TOH» YPOBHIO MPAaBOBOro

perynMpoBaHuA, YCTaHAB/AMBAsA KOHKPETHble Hop-
Mbl, AO/MIKHbl OCHOBbIBaTb CBOW OPUANYECKME AKTbl HA
06 bEKTUBHO CYLLLECTBYIOLLMX KPUTEPUAX, B POU KOTOPbIX
BbICTYMNAIOT KOHCTUTYLMOHHbIE MPUHLMMbI.

BarkHeMwel uenbio HOPMOTBOPYECKON AeATeNbHO-
CTU ABNAETCA NPETBOPEHME B XKM3Hb HOPM MpPaBa, T.e. UX
peanusauma. CoBeplIEHHO CMpaBeaNMBO OTMeEYaeTcs B
NiMTepaType, YTO CMbIC/I MPaBa 3aK/NHOYAETCA B TOM, 4YTO
OHO dopmUpyeT U onpeaenseT 06LECTBEHHYIO cpeay,
HanpasneHve U GopmmpoBaHMe NOBEAEHUS YYACTHUKOB
06 LLecTBEHHbIX OTHOWEHMWI, NpoaABAsAeT ceba KaK aKTUB-
Hoe TBOpYecKkoe Hayanol. MpaBo BbICTYyNaeT B KayecTse
BbICLUEN COLMANbHON cnpaBesIMBOCTU NPU YCI0BUK, YTO
€ro NPUHUMNbI U HOPMbI PeaNn3yoTCA CybbeKTaMM CoLM-
aNbHOro obweHun 2.

Pocculickme cneunanuctol B 061acTu npasa no cytv
eauHbl B onpegeneHuu, YTo Takoe peanusauua npasa.
Mos Hell MOHMMAIOT «OCYLLECTB/IEHWE MPABOBbLIX Mpesa-
NUCaHWA B NPaBOMEPHOM MOBEAEHMM TPAXKAAH, UX Opra-
HUM3auWn, opraHoB rocygapcrtea»®. AHanormyHoe onpege-
NleHWe OaloT M3BECTHble Benopycckme TEOPETUKM MpaBa,
YTOYHASA, NPaBAa, YTO Peyb UAET 06 OCyLLEeCTBNEHNN CYOb-
€KTaMM He TO/IbKO CoAEepKaLLMXCA B NpaBe NpesnucaHuni,
HO MHbIX NONOXKEHNIN*,

[pyrve aBTOpbl aKLEHTUPYIOT BHUMAHWE HA TOM, YTO
peanusauma npaBa 03Ha4YaeT NPeTBOPEHUE B XKU3Hb yCTa-
HOBJ/IEHHbIX HE TO/IbKO MPABOBbIX HOPM, HO U NMPUHLMMOB,

! IIpobmeMsbl 06lLell Teopyy IpaBa M FOCYAapCcTBa: Y4eOHUK /

mop o6ur. Pexn. B.C. Hepcecsinia. — 2-e u3f., nepecmotp. M: Hop-
ma: Mudpa-M, 2010. C. 411.

2 IIpobmemsl oblielt TeOpuy ImpaBa U TOCYHAPCTBa: YUeOHNUK /
nop, o6ut. Pery. B.C. Hepcecsinua. — 2-e usg., nepecmorp. M: Hop-
ma: Vlugpa-M, 2010. C. 414.

* JlasapeB B.B., JIunmenp C.B. Teopus rocymapcrsa 1 mpasa:
YuebHMK fy1A By30B. 3-e u3p,., mcup.y gom. M.: Cmapk, 2004.
C. 360.

* O6mas Teopus rocygapctBa M npasa /A.D.BuurHeBckuii,

H.A. Top6arok, B.A. KyunHckuit. / ITog o6ur. Pen. A.®.Buines-
CKOTO. 2-e U3, ucnp. u gor. Munck: Teceir. 1999. C. 360.

T.e. 06Le0bA3aTeNbHbIX NPABWUA NOBEAEHUA, YCTAHOBNEH-
HbIX M CAHKLMOHMPOBAHHbIX FOCYAapPCTBOM®.

Taknm 06pasom, MMEeKTCA CXOXKMe NoAXOAbl K onpe-
AENeHUI0 peanvsaumu npasa, pasivyuMe 3akalovaeTca B
LWIMpPOTE OXBATa NOHATUIA. B TO Ke Bpems ecTb pas/iMyHble
B3MNAAbl OTHOCMTENIbHO TOro, CAeayeT M paccMmaTpuBaTh
HOPMOTBOPYECKYIO LeATe/IbHOCTb B KayecTBe pa3HOBUA-
HOCTW peanu3aumy npasa. Tak, OTAe/NbHble aBTOPbl OT-
MEYaloT, YTO peanmnsaLmsa npaBa MOXKET OCYLLEeCTBAATLCA
B 3aKOHOAATE/IbHOW AeATeNbHOCTM U NOA3aKOHHOM HOp-
moTBopyecTBe®. [lpyrve nogyepKkuBaloT, YTO peanmsaums
npaBa ABAAETCA NPOLECCOM BOMJIOLLEHUA B KMU3Hb YXKe
CO3JaHHbIX NPaBoBbIX HOpM’. Monaraem, 4TO0 HOPMOTBOP-
YecKylo AeATeNbHOCTb, MPOAYKTOM KOTOPOW MOMKET BbiTb
3aKOH WM MHOW NPaBOBOM aKT, TaK¥Ke MOXHO paccmaTpu-
BaTb B KayecTBe peasn3auuu npasa B LUMPOKOM CMbIC/Ie
cnoBa. Kak 3ameyvaloT HeKOTopble aBTopbl, Npobiema 3a-
K/IOYAeTCA B pasrpaHUYeHuM NpoLeccoB npaBoobpaso-
BaHMA M NpaBoOpeann3aumMm, XOTA OHWM YKasblBAOT, 4YTO
TBOPYECKan peannsauma npasa BCerga 3akatoyaeT B cebe
3/1eEMeHTbI NpaBoTBOpYECTBaS.

B nepuopg TpaHcpopmaumm obLecTBa co Bcei oveBma-
HOCTbIO BO3HMKAET Npobiema KayecTBa NPaBoOBOro peryan-
POBaHWA, MNPOrPEecCMBHONO PA3BUTUA 3aKOHOLATENbCTBA.
KonnyectseHHble NOKa3aTe/IM YMCa aKTOB 3aKOHOAATE b-
CTBA aBTOMATUYECKN He BeayT K BOSHUMKHOBEHWIO HOBOIO
KauyeCcTBEHHOro pPa3BUTMS MPaBOBOM cucTeMbl. KOHCTUTY-
LnA, KOHCTUTYUMOHHOE MPaBO — 3TO CUCTEMA, KOTopas Ha-
npaBneHa Ha MaKcMMK3aLmMLo 6rarococTosHMs obLecTsa.

> DBapanos ILII., Cokonos A.H. Teopus rocygapcTsa u mnpasa:
YuebHoe nocobue. Pocros-na- Jlony: PIOV MB]I Poccuu, 2007.
C. 169.

¢ IIpo6memsl 061elt Teopunu mpaBa U FOCYRAPCTBA: YIeOHMK /

nop o6ur. Pexy. B.C.Hepcecsinua. 2-e usg., mepecmorp. M: Hopma:
Nudpa-M, 2010. C. 415-418.

7 IlpaBompuMeHeHue: Teopus u mpaktuka / OtB. Pepn.

10.A. Tuxomupos. M. :Qopmyna mpasa, 2008. C. 26; Xabpuesa
T.A., Tuxomupos 10.A. Teopyeckuit motennuan Hayku. JKypHan
poccmitckoro mpasa. 2010. Ne 10 (166). C. 5-11.

8 Teopusa npasa 1 rocygapcrsa. / ITog pen. I.LH. MaHoBa: Yue6-

HUK Jy1s By30B. M.: V3n-Bo BEK, 1996. C. 200.
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BakHO, 4TO6 bl HblNA TaKaA KOHUENUMA Pa3BUTUA Ha-
LMOHANbHOIO 3aKOoHOAaTe/NbCTBa, KOTOpasA onpenensna
ero crTparterunto. 34ecb NPUCYTCTBYIOT ABE 3aa4n: NpaBo
[O/IKHO COAENCTBOBATb AOCTUMKEHMIO LleNelt SKOHOMUYe-
CKOro, MOIMTUYECKOIO M COLMANbHOrO PasBuTus, T.e. bbiTb
3¢ddeKTUBHbIM, a TaKXKe obecrneymBaTb LEeNOCTHOCTb 3aKO-
HOAATEeNbCTBA.

K coxkaneHuto, 06bl4HO «M3MmepAaAtoT» 3GPEKTUBHOCTb
npasa, npegnaratoT CBOU «PeuenTbl» NPUMEHUTENbHO K
[EeNCTBYIOLWMM NPaBOBbIM akTaM, MeHbLLE yaenas BHUMA-
HWEe TOMY, HaCKO/ZIbKO CaMM aKTbl ABAAIOTCA ONTUMA/IbHbI-
MW, COOTBETCTBYIOT TEM LENAM, KOTOpble 3apUKCUPOBAHDI
8 KoHcTUTyLMn. Mo3TOMY He BNOJIHE MOYKEM COrNacUTbCA C
pacnpocTpaHEHHOM TOYKOM 3pEHUA, B COOTBETCTBUM C KO-
TOpOW nopj, peanusaumelt Npasa NOHUMAOT ocyLlecTBae-
HWe NPaBOBbIX NPeANUCAHNA U UHbIX NONOXKEHWUI B NPaBO-
MepPHOM MOBEAEHUM TPaXKAaH, UX OpraHnsaLmii, opraHoB
rocyfapctea. Takol noaxon, He aKLEeHTUPYeT BHUMaHue
Ha OpMEHTMpPax, KOTOPbIMU CAesyeT PyKOBOACTBOBATbCA
HOPMOTBOPYECKMM U NPABONPUMEHUTENbHBIM OpraHam
NpW OCYLLECTBNIEHNM CBOEN AEATENbHOCTU, @ TaKXKe rpaX-
AaHam, 06 wecTBeHHbIM GOPMUPOBAHUAM.

Mcnonb3oBaHue ¢Opmynbl, COrMAacHO KOTopou 3¢-
$EeKTMBHOCTb NpaBa npeactaBaseT coboi cooTHOWeHMe
MeXAY GaKTUYECKM AOCTUTHYTbIM Pe3yNbTaToOM M TOW Lie-
Nbl0, KOTOpas CTaBW/acb MpU NPUHATUM HOPMATUBHOIO
NpaBOBOrO akKTa, ABAAETCA HenpuemnembiM. 3aTparnsasn
npobnemy uenein NpaBoOBOro PeryiMpoBaHUA, OTMETUM,
YTO OHWM He MOryT 6biTb PE3yNbTAaTOM KaKOro-TO BOJIHOH-
TAPUCTCKOrO ycmoTpeHua. Lenn aonxHbl 6biTb 06ycnos-
NeHbl 06BbEKTUBHbIMM MNOTPebHOCTAMU 06 LLecTBEHHOro
pa3BuTUA. [ae e UCTOYHMK TaKkol MHpopmaunmn? B coBpe-
MEHHbIV Nepuos BCAKan AeATeNbHOCTb AONKHA B bITb OpU-
E€HTUPOBAHA Ha COBPEMEHHYH KOHCTUTYLMIO, ee HOPMbI U
npuHUMnbl. NMoka KoHCTUTYUMA oTBEYaeT BEKTOPY LUBUAN-
30BaHHOrO pPas3BuTKA, el0 HeobX0AMMO PYKOBOACTBOBATL-
cA. W nnwb npu yTpaTe TaKoi ponun BCTaeT BOMPOC O ee
3ameHe HOBbIM OCHOBHbIM 3aKOHOM, YTO M MPOU3OLLIO
B8 1994 roay. Mostomy peanmsaumna npaBa O3HayaeT npe-
TBOPEHME B *KM3Hb KOHCTUTYLLMOHHbIX HOPM M MPUHLUMNOB
KaK 06 eobs3aTenbHbIX Npasua noseaeHus. C y4etom co-
[EPKAHNA KOHCTUTYLIMOHHbIX NPUHLMMOB U HOPM MOXKHO
OLLeHMTb, HACKO/IbKO ONTMMA/ZIbHO ONpefeneHbl Lenun B
aKTax TEKYLLEero 3aKoHOoAATeNbCTBa. Moa Npu3Moi Takoro
COOTBETCTBUA CAeAyeT OLeHMBaTb 3PPEKTUBHOCTb NPaBo-
BOrO peryinpoBaHums.

AHanunsnpya KoHctutyumuio Pecnybamnku benapych,
MOKHO HalnTK 3aKpenaeHHble B Hell MPUHLUMbI TPAaBOBOrO
[EMOKPATMYEeCKoro rocyaapcrea. Mx peanusauma — Bax-
Helllee ycA0BME Pa3yMHOro NpPaBOBOro PeryanpoBaHums,
T.e. TAKOr0 MPaBOBOrO0 BO3AENCTBMA Ha 06LLECTBEHHbIE
OTHOLLIEHWA, KOTOPOE CNOCcob CTBYET NPOrPECCUBHOMY pas-
BUTUIO 0OLLLECTBa B CU/Y yyeTa OOBEKTUBHO CKNaAablBato-
LLIMUXCA 3aKOHOMEPHOCTEN.

O4HMM M3 TaKUX NPUHLUNOB ABAAETCA NPUHLMN
SKOHOMMUYHOCTU PEryaInpoBaHUA 06 LLECTBEHHbIX OTHO-
WweHWn. Hanbonee o4yeBUAHbLIM NPUMEPOM BYAET CCbiNKa
Ha cT. 99 KoHCcTUTyumn. B Hel npefycMOTpeH 3anpeT Ha
BHeceHue B [lapnameHT 3aKOHOMPOEKTOB, C/AeACTBUEM
NPUHATUA KOTOPbIX MOXET 6bITb COKpalleHWe rocyaap-
CTBEHHbIX JOXOA0B, CO3aHMNE UK YBENYEHME Tocyaap-
CTBEHHbIX pacxogos 6e3 cornacua MpesungeHTa aMbo no
ero nopyyeHuto—lpasutenbcrsa. OgHaKo, Ha Hall B3rNAS4,
3TO /NWb TOT «KMUHUMYM», K KOTOPOMY AO/IKHbI CTpe-
MWUTbCA CYOBEKTbI, yYacTBYIOLWME B 3aKOHOTBOPYECKOM
npouecce: COXpPaHUTb CyLLECTBYOLWMIA HanaHc AOXOA0B U
pacxofoB Ha TOM YPOBHE, HA KOTOPOM OH HaxoAuTCA [0
NPUHATUA COOTBETCTBYIOLLEro 3aKoHa. OCHOBOWM 3KOHO-
MWKWK aBnseTca naea sadpekTMBHOCTH, NpeanoniaratoLLas,
YTO BCe /lyyllee — 3TO TO, YTO YMeHbLUaeT 3aTpaTbl Npu
HEM3MEHHOM KonudecTBe Aoxoaa. B 3akoHopaTenbctee
cnepyet cTpemuTbes K 6onee appeKTMBHOMY pesynbraTy,
obecneymBalowemy coyeTaHMe 3KOHOMUYECKOWN BbIroAbl
W pasBuTUE NpaB M cBOOOA rparkaaH c y4eTom npuemne-
MbIX €BPOMEenCcKuMii cTaHAapToB (OroBopKa 0 Npuemaemo-
CTW caenaHa, Hanpumep, C y4eTOM CKaafblBatoLierocs
«EBPOMENCKOro «craHaapTa» OTHOCUTENbHO YCbiHOB/E-
HUA aeTeit oaHononbiMmK poauTensmu).® CTpaTermyecku
BaYKHOM C TOYKM 3PEHUA SKOHOMUYHOCTU MPaABOBOrO pe-
rynnposaHua asaaetca cT. 59 KoHcTUTyunm, cornacHo Ko-
TOPOM rocyAapCTBEHHbIE OpraHbl, AO/XKHOCTHbIE U UHbIE
NNUA, KOTOPbIM [0BEPEHO UCMONHEHUE TOCYAAPCTBEH-
HbIX GYHKUMIA, 06A3aHbl B Npeaenax CBOMX MOSHOMOUYUIA
NPUHMMaTb HeobXoAnMbIe Mepbl AR OCYLLECTBIEHUA U
3aLWMTbl NpaB U cBoboA NMYHOCTU, obecneynBaTb Takow
nopsaaoK, NPU KOTOPOM OHW Peann3yTcA B NOAHOM 06 b-
eme. Mo cyuwecTBy peyb MAET O NpaBe rParKAaH Ha Xo-
powee ynpasneHue. Cownemcs ewe Ha CcT. 13 KoHcTuty-
UMK. B Hei 3aKpenneHo perynnpoBaHmMe 3KOHOMUYECKOM
[EeATeNbHOCTM B UHTEpecax YenoBeka u 0bwecTsa, Koop-
AMHauMA rocyaapcTBEHHOM M YaCTHOM 3KOHOMMUYECKOM
[EATEeNbHOCTM B COLMANBHbBIX Lensx.

He cekpeT, 4To HeNpoayMaHHOe NPaBOBOE pPeryimpo-
BaHWE BEAET K U3NIULLHUM SKOHOMMUYECKMM 3aTpaTaMm, pa-
60Te «BXO/IOCTYIO», MOXET BbI3BaTb HErAaTUBHYIO PeaKL Mo
CO CTOPOHbI rpaxgaH. A HeraTMBHble 3MOLMOHA/bHble
«BCMJIECKM» MOTYT, B CBOIO o4yepesb, cnocobcTBoBaTb He-
BHMMATENBbHOCTU NIOAEN Ha NPOU3BOACTBE, B NepeaBuKe-
HWUM Ha TPAHCMOPTE, YTO YPEBATO TPABMATU3MOM, aBapus-
MM, OKa3aTb OTPULATENbHOE BO3AENCTBME HA 340POBbE CO
BCEMM BbITEKAIOWMMM OTCIOAA nocneactsuamun. Mostomy
3/1eCb BaXKHA M Apyraa CTOpOHa — C/aeflyeT 3apaHee 1 apry-
MEHTUPOBAHO 06OCHOBbLIBATbL HEOBXOAMMOCTb MPUHATUSA
HOPMaTMBHOTO aKTa, KOTOPbIM BbI3bIBAET HEOAHO3HAYHYHO

°  Bapen6oiim I1.1I., Tamxues L A., JTapurckuit B.J1., May B.A.
KOHCTUTYLIMOHHAs 9KOHOMMKA. Y4eOHMK /IS IOPUANYECKUX U
SKOHOMMYECKMX BY30B. M., 2006.
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peaKkuuto nogei. HYacto ke rparkaaHe CTaBATCA Nepej,
daKToM.

HexenatenbHo, Ha Haw B3MNAZ4, BbICKA3blBaTb Ny-
6/IMUHO «3KCTPaBaraHTHbIE» WMAEM TeM YMHOBHUKAM, K
KOMMETEHLMWN KOTOPbIX HE OTHOCUTCA KX pelleHune. Oco-
6€eHHO, Korza Takoro poaa Naev 3aTparneatoT SKOHOMMUYe-
CKMe U coLManbHble NpaBa rpaxaaH.

MpaBo ABAAETCA NPAMOM UIN KOCBEHHOM MPUYUHOMN
M3MEHEHUI B S3KOHOMMKE, U, HA0OOPOT, IKOHOMMKA AB-
NAeTCA NPAMON UM KOCBEHHOW MPUYMHON U3MEHEHUN B
npase. MpUHUMaemMble rocyapCcTBOM 3aKOHbI U KOHKpET-
Hble cyaebHble pelleHna BAUAIOT Ha SKOHOMUKY. 06 aTom
NoAn 3HanuM fasHo. To, YTO YypOBEHb 3KOHOMMUYECKOTo
pa3BUTUA CTPaHbl BO3LENCTBYET Ha ee NpPaBOBY CUCTe-
MY, CTano NOHATHO ewle B XIX Beke. OgHaKo TOT daKT, 4to
M CaMa NpaBOBaA CMCTEMa, W OTAEe/bHble opUaMYecKne
NPUHLMNbI, U cynebHble peleHna, U pelleHua noaen
0b6pallaTbCs B Cy4, U MHOTME ApyrMe MOMEHTbl QYyHKLM-
OHMPOBAHMA MpaBa UMEKT YETKME IKOHOMUYECKME 0Ob-
ACHEHWA, CTaZI0 OYEBUAHBLIM B pe3ynbTaTe UCCAeA0BaHNN
3KOHOMMCTOB U NPaBOBEAOB NOCAEAHUX HECKO/bKUX Ae-
CATUNETUN.

CNnoXHOCTb 3aKNOYaeTcs B TOM, YTO MpPaBOBasA HoOp-
Ma MMeeT CKpbITyto ueHy. OcobeHHO Korga 3To KacaeTcs
OYeHb «TOHKMX» MPABOBbIX MATepUi, Hanpumep, TaKUX
KaK AeMOKpaTua, pasgeneHue Bnacrtei, ceoboapbl 1 .M.

bosnee ycnewHoO MOMHO NPOBECTU 3KOHOMMUYECKUI
aHanM3 NpPecTynHOCTU, @ 3HAYMT M NPABOBOrO BO34eM-
CTBMA Ha 3TO ABNEHME. 34eCb HAZ0 YYUTLIBATL PAL UCXOL-
HbIX Hayan: ypoBEeHb NPECcTynHOCTU, IMYHOCTb NPecTyn-
HWKa, CaHKUWK, cyaebHas NpaKkTUKa, peuuamB, pacxogbl
no cofepaHuo B MecTax InLeHnsa cBoboabl, COCTOAHWE
340pOBbA NOc/ae OTObITUA HaKasaHuA U ap. OTpuuaTennb-
HOe OTHOLUEeHMEe aBTopa K cyaebHOM npaKTUKe HasHaye-
HWA YrO/I0BHOIO HaKa3aHMWA B CUY ero Ype3sMepHOoI cypo-
BOCTM 33aCTaBWUIO €ro MHULMNPOBATL Nepey, MNpesnaeHTom
npuHATUE KoHLLeNuMm coBepLLIEHCTBOBAHMA CUCTEMbI Mep
YrONOBHOW OTBETCTBEHHOCTM M NOPAAKA UX UCMONHEHWUA.
Bo3paxeHnAa KOHCEpPBAaTMBHO HACTPOEHHbIX HPUCTOB
6blAn NpeogoneHbl. Mo MUCTeYEeHUM NOYTU Tpex NeT no-
cne ee NPUHATUA YXKe MOXKHO BUAETb CyLLECTBEHHbIE NO-
3MTUBHbIE NJOAbI ee peannsaLun: YMEHbLUEHWE CPOKOB
NvwweHunn ceoboapl, bonee yactoe NnpumeHeHue WTPados,
pa3yMHbI BbIOOp Mepbl HaKa3aHMA, YTO CKA3anocCh Ha cy-
LLECTBEHHOM YMEHbLUEHUWN YUCNA YKNOHEHWUI OT OTObIBa-
HUWA HaKasaHuA. Peanmsauns KoHuenumm nmeeT He TONbKO
COLMANbHbBIN, HO M 3KOHOMMYECcKUI 3ddekT. Ha munnmo-
Hbl lONN13POB.

OfHaKo He Bce uaeanbHO Ha NpakTuKe. Tak, B HOA-
6pe 2013 cya MUHCKOro paiioHa BbIHEC MPUrOBOP B OT-
HOLEHMU OAHOF0 MOJIOAOr0 YeNoBEKa, KOTopblit m3bun
rpaxgaHuHa Cupuu, paboTasLIero opAMHaTOPOM B O4HOM
13 60nbHUL, MuHCcKa. OH 6bin ocy»geH no 4.1 cT. 339 YK
(npesycmaTpuBaeT OTBETCTBEHHOCTb 3a XY/MFAHCTBO),

Ha3HayeH wTpad B 13 mnaH. wtpada, a B BO3MeLleHNE
MOPaNbHOrO BpeZa B MOJb3y NOCTPAAABLUEro B3bICKAHO
Bcero 1,2 mnH. pyb. BoT Takasa 3awmTa /nua, KOTOpbIA
peanbHO nocTpagan GpUsnYecku n MopanbHo (ero 0b6MK
nocne noboes «4eMOHCTPUPOBA/CA» MO TENEBUAEHUIO).
3To Henpuemnemas npakTuka. Bo3meleHne mopasnbHo-
ro Bpeia, Ha Hal B3rNA4, NPUMEHUTEIbHO K AaHHOM Cu-
Tyauuun AO/KHO COCTAaBAATb HE MeHbLle CyMmbl WwTpada,
B3bICKMBAEMOr0 B A0X04, rocyaapctsea. K atomy 06A3biBa-
€T KOHCTUTYLMOHHAsA HOpMa, BeAb YeN0BEK, ero npasa u
cBOOOAbI M rapaHTUM UX peannsaumu cornacHo ct. 2 Oc-
HOBHOTO 3aKOHa ABAAKOTCA BbICLUEN LLEHHOCTbIO U LLe/bto
oblectsa U rocygapcTea. 1o TpeboBaHue KoHCcTUTYumu,
€ero HefoONyCTMMO MCKaXaTb Ha npaktuke. B 4.1l cT. 339
HapAA4y o WTPadom, B HaCTHOCTM, MPesyCMOTPEHO AnLLe-
Hue cBOH oAbl Ha CPOK A0 ABYX NeT. B 3ToOl cBA3M 3aMeTum,
YTO NPAKTMKa BO3MELLEHMA MOPa/IbHOro Bpeaa noTepnes-
LIMM OT NPECTyneHUs A0NKHA ObITb KOPEHHbIM 06 pasom
nepecMmoTpeHa B CTOPOHY AOMOAHUTENIbHOM 3alUNTbI YKa-
3aHHOW KaTeropun auu. B ceoe Bpems (B 2009 r.) aBTopom
obpalianocb BHUMaHWE Ha HenpueMNemocTb MOAX0oAa,
npu KOTOPOM 6IM3KMM POACTBEHHUKAM, HANPUMeEpP Poau-
Tensam (4etam), B3bICKMBANUCh HEAOMNYCTUMO Manble (3—4
MWAIMOHA) CYMMbI C /UL, COBEPLUIMBLIMX YOUACTBO UM
MHoe ocobo TAXKKOe NpecTynjeHue, B CBA3M C rmbenbto
neteli (poantenen). Tem 6onee, HegONYyCTUMO, KOr4a Cym-
Mbl OT 06/1acT K 061acTu pasMyanncb B ABA-TPWU pasa.
MPUYMHAIOT MOpPaNbHbIM Bpea, U APYTMMU NPecTynaeHuna-
mu. Ero KomneHcauma, nonaraem, AOMKHA COCTABNATb He
eAMHULbI, @ AeCATKN MUIIMOHOB pybieit.

YKe HeoAHOKpaTHO 06pallanocs BHMMaHWE Ha To,
YTO rocygapcTeo 6osblue TepSAET Ha NPoAarKe anKorons,
Hexenn npuobpeTaeT. B KayecTBe MNO3MTUBHOrMO Lara
oTMeTMM pelleHne [NpaBuTeNbCTBa O COKPALLEHUW MpPO-
M3BOACTBA CNUPTHbIX HANUTKOB. OAHAKO TONLKO 3TUM
npobnemy He pewnTb HeobxoLnmbl KOMNAEKCHbIE U 3¢-
deKTUBHbIE Mepbl B 3aKOHOAATE/NbCTBE C LeNblo NPOTUBO-
OencTBMA 3TOMY AB/IEHUIO. VX MOKa He HeJ0CTATOYHO.

focypapcTBO 3HAUMUTENbHO Gonblie TepseT Ha an-
Korone, yem 3apabaTtbiBaeT. 34eCb MOXHO y4ecTb Takue
AaHHble: KO/MYeCTBO AuL, YynoTpebnatoWmx anKorob,
ero o6bembl NoTpedbNeHUs, MegUUMHCKaas NOMOLWb an-
KOFrOMKaM, CMEpPTHOCTb OT ajnkorons, 3abonesaHwui,
BbI3BaHHbIX NoTpebsieHMeM ankorons, B3ATb B pacyeT
4yncno NeT, KoTopble Mua Moru 6bl NPOXUTL, ecin bl
He ymepaun oT ankorona, yncno ATI, BbI3BaHHbIX anKo-
ronem, KoJIN4ecTBO YOUMCTB U APYrMX NPecTynaeHun,
COBEPLUEHHbIX B COCTOAHWW ONbAHEHWA, CPeacTBa, 3a-
TpauMBaemMble FrOCyLapCTBOM Ha UX paccnenoBaHue, CO-
OepKaHue aeTer, OKa3aBLUMXCA B TAKMX CeMbAX. ANKO-
roAnsaumnsa HaceneHma mmeet 6onblle oTpuLATENbHbIX,
Yem NONONKUTENbHbIX CTOPOH.

MoBbICUTb 3KOHOMMYECKMI 3PdeKT npaBonpuMeHHU-
TENbHOW MPaKTUKM MOKeT Honee LWIMPOKOE MCNONb30BaA-
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HWe MHGOPMALMOHHBIX TEXHONOMMIA. B HacTosLee Bpems
cnepyeT pa3BMBaTb 3EKTPOHHOE NpaBocyaune. Hanpumep,
peleHne Bonpoca 06 agMUHUCTPATUBHON OTBETCTBEHHO-
CTM 32 HapyLUeHWe NPaBuA AOPOXKHOIO ABUKEHUA BNOHE
MOXXHO NepeBecTM Ha A3bIK MHPOPMALMOHHBIX TEXHO/O-
M. YsKe B HacTosLee BPEMS NPUMEHAIOTCA HeKoTopble
3/1eEMEHTbI 3/IEKTPOHHOTO NpaBocyansa. TaK, MCNOAb30Ba-
Hue $oTo M BMAeOPUKCALUN HA AOPOrax BAMAET Ha CO-
6.1104eHME CKOPOCTHOTO PeXMMa, a Npu ero HapyLweHuu
BO3MOYHO Ha/l0XKeHMe B3bICKaHMA HAa OCHOBE 3apUKCUPO-
BaHHbIX AAHHbIX.

9KOHOMMYHOCTM NPABOBOrO PeryMpoBaHuaA cnocob-
CTBYET Pa3yMHbIii BbI6Op Kpyra o6 LecTBEHHbIX OTHOLWe-
HWI. Be3ycNoBHO, NPaBO He AO0/IKHO ObITb «BCEMPOHU-
Kalowum». B ocHoBe MpaBOBOro peryanpoBaHUs Hago
lWMpe UCNoNb30BaTb He paspellnTesbHbIA, a 3anpeTu-
TeNbHbIN NOPALOK, T.e. HE NEePEeYNCNATb, YTO MOXKHO cae-
N1aTb, @ YKa3blBaTb, OT YEro rpa*kAaHuH OO/KEH BO34ep-
KMBaTbCA, YTO emMy 3anpeLeHo. Takoi meTog NpaBoBoOM
pernameHTauMu cnemyeT WKPe UCNONb30BaTb B X03AM-
CTBEHHbIX OTHOLIEHMUAX.

Ham HeobxoamMmo HayuuTbca GopmyanpoBaThb 3aKo-
Hbl 4OCTAaTOYHO YETKO, C TeM, YTOO bl MO3BONUTL 3aUHTE-
pPecoBaHHbIM NMLAM — NPU HEOBXOANMMOCTU C MOMOLLLBHO
IOPUAMYECKON KOHCYNbTALMM — NpeaBUaEeTb C Pa3yMHOM
ANA AaHHbIX 06CTOATENbCTB CTEMNEHbIO ONpPeAeNeHHOCTH
Te NoCNeACTBUA, KOTOPbIE MOXKET MNOB/IeYb 33 COBOMN KOH-
KpeTHoe gencteme. CoaencTBOBATL 3TOMY MOXKET PUK-
caumMa «aBTOPCTBA» 3aKOHA MAM MHOTO HOPMATUBHOTO
NpaBOBOro aKTa.

HeobxoamMmocTb M3beaTb YpesamepHOi HermbKocTm
M He OTCTaBaTb OT U3MEHAIOLMXCA 06 CTOATENbCTB 03HaYa-
€T, YTO MHOTUE 3aKOHbl HeM3bexHO cHOPMYNNPOBaAHbI, B
60nblUeN NN MEHbLLEN CTeNeHU, LUMPOKO. 3aKoH, npeao-
CTaBNALLWMIA Ny6AMYHOW BNacTu cBobody YCMOTPEHUS,
OONKEH OnpeaennTb ee Npesesnbl, a ypoBeHb Tpebyemoro
YTOYHEHMSA 3aBUCUT OT KOHKPETHOM obnacTu.

Pe3ynbTaToM NPaBOTBOPYECKUX NPEeANUCaHN AONK-
Ha ObITb ONpPeaeneHHOCTb WX COAEPXKaHWUA, SACHOCTb
GOpPMYNNPOBOK M UX OCTYNHOCTb ANS MOHMMaHuA. bes
3TOro TakXe TpyAHo Aobutbea addekTnBHOCTU B chepe
ynpaeneHus. BaxkHo obecneynTb BHYTPEHHIO COrnaco-
BAHHOCTb AKTOB, UCKNIOYUTb MOBTOPEHUA CXOAHbLIX MOO-
YKEHUI B Pas/IMYHbIX aKTax OAHOro ypoBHSA, Tem 6onee —
npoTuBoOpeYms.

d¢ddekTMBHOCTM npaBa cnocobcCTBYeT npencKasy-
eMOCTb AEWCTBMI BNACTHbIX CTPYKTYP; CTabuNbHOCTb
NpPaBOBOrO Pery/JMpoBaHuA, FParkAaHUH [O/KEH BbiTb
YBEPEH, YTO OH He NOoABEPrHETCA TaKMM MPaBOBbLIM MO-
CNeAcTBMAM, KOTOPbIE OH HE MOT NpPeaBUAETb B MOMEHT
NPUHATUA CBOErO PeLleHWns, Hanpumep, O XO3ANCTBEH-
HOW A,eATeNbHOCTM, 3aKN04EHUN A0roBopa U T.M. Bpag n
Mbl MMEEM OCHOBaHMUA YyTBEPXKAATb 06 3ddeKTUBHOCTU
ynpaBNeHUs, ecin caMo 3aKOHOAATENbCTBO HECTabu/ib-

HO, NOABEPXKEHO KOHBIOHKTYPHbIM KOPPEKTUPOBKaM.
Mpyn 3TOM, KOHEYHO, He/b3A UCKYCCTBEHHO «KOHCEPBU-
poBaTb», COXPAHATb aKTbl HEM3MEHHbIMMW, YCTaHABNMBAA
KaKMe-nnbo MCKYCCTBEHHbIE 3aMnpeTbl HA WX KOPPEKTU-
POBKY, Hanpumep, onpeaenasa CPokK, B TEHEHNE KOTOPOro
HeaoNyCTUMO BHOCUTb M3MEHEHUA M AOMOJIHEHWA B pa-
Hee NPUHATLIN NPaBOBOM aKT. ABTOp elle B Hayane 90-x
rogoB NpoOLW/IOro cToneTna obpalian BHUMAHUE Ha He-
06X04AMMOCTb NPOrHO3MPOBAHUA NOCNEACTBUA NPUHATUSA
33aKOHOB M MHbIX HOPMATUBHbIX NPaBOBbIX aKToB. YacTo
ONTUMM3M MO NOBOAY HOBOFO aKTa McCYe3aeT yepes He-
CKONbKO Hefenb, MecaLeB Noc/e ero peannsaumu. 3Ha-
YT, Pas3paboTYMKM NPOEKTA He MPOCYMTANU BCE BO3-
MOXHble MOCNeACTBUA U BAapUAHTbl AEACTBUA aKTa. ITO
KacaeTcA KaK npas, cBobof U 06A3aHHOCTEN rpaxpaH,
TaK U Mep, HanpaBAEHHbIX HAa NpeaynpexaeHne n uc-
KOpeHeHMe KOpPYynuumM, MHbIX NpaBoHapyLweHun. N3me-
HUTb OTHOLLEHME K paboTe Mo NOATOTOBKE NPOEKTOB MO-
EeT peannsauusa npocToro npasuaa — obsA3aTenbHOCTb
oT4yeTa MHMLMATOPOB M Pa3paboTUMKOB NPOEKTa O Xoae
ero peanunsaumun. K npoeKkTy JOMKEH NPUAAraTbCA NUCh-
MEHHbIN NPOrHO3 pe3ynbTaToB AEeACTBUA Npeasaraemoro
aKTa, a MO NPOLIECTBUM TPEX-LIECTU MecALEB NPOBOAMUTD
CONOCTaB/NIEHWNE OXKMAAEMOTO U JOCTUTHYTOrO.

B KauyecTBe MHCTPYMeHTOB obecnedyeHus apdeKTus-
HOCTM NpaBa ceyac pacCMaTpPUBAETCA NPAaBOBON MOHMU-
TOPMHT, BbipaboTKa TEXHONOTUU OLLEHKWN peryanpytowe-
ro BO3ZeNCTBMA aKTOB 3aKOHOAaTenbCcTBa. besycnosHo,
3TO NJ0A0TBOPHOE Hanpas/ieHue paeAatenbHocTU. OHO
MOXKeT AaTb pe3ynbTaTbl, €C/IM NPABOBOA MOHUTOPUHT
6yoeT OCYLeCTBAATLCA «NPUAUMPUYMBO», T.e. OObEK-
TMBHO, 6e3 npuyKpawmneaHuA. K ero ocywecrBneHuio
OO/IKHblI 6bITb NOAKNOYEHblI 0b6LWecTBEHHble dopmu-
poBaHUA, rpakgaHe. B KayectBe npumepa Headoek-
TUBHOIO NpenBapuUTeNbHOrO0 MPaBOBOr0 MOHWUTOPUHIA
MOXEeM NpPUBECTU aHTUKOPPYNLMOHHY 3KcnepTusy. Ee
OCYLLECTBAAIOT, Kak NPAaBWUIO, IOPUCTbI, K HEN NpaKTUye-
CKM He MOoAK/YaloT cneumanncTos, obnagarolwmx cne-
LUMaNnbHbIMW 3HAHMAMM, B TOM YUCAE AONKHOCTHbLIX NL,
X03AWCTBYHOLLMUX CYOBEKTOB, KOTOPbIE 3HAKOT HA NPAKTU-
Ke, KaK 3aKOH MOXHO «060NTU».

3aBeplan, NogYEePKHEM, YTO SKOHOMMUYECKUIN aHa-
I3 NpaBa B COBPEMEHHbIX YCNOBUAX ABAAETCA OAHUM
M3 BA)KHbIX U MHTEPECHbIX HanpaB/ieHUH pPa3BUTUA CO-
BMECTHbIX WCCNeLOBaHUA HOPUCTOB U 3KOHOMMCTOB.
EcTtecTBeHHO, cneayeT yuynTbiBaTb, YTO NMPABO — 3TO MUC-
KyccTBo aobpa u cnpaBegavMBoCcTU. MMEHHO nog 3Tum
BEKTOPOM Mbl U [AO/KHbl OLEHMBATb BO3MOMKHOCTU
CHUXXEHUA ero 3KOHOMWYECKUX usgepkek. Mpu atom
obA3aTenbHO cobN0AATb KOHCTUTYLMOHHbIE MPUHLMMbI
M HOPMbI. B TaKOoM cnyvyae MOXKHO UCKAKOYUTL NPOTUBO-
nocTaBneHMe 3aKOHHOCTU U uenecoobpasHocTu, obe-
CNeynB pPasyMHOCTb NMPaABOBOrO peryampoBaHua obue-
CTBEHHbIX OTHOLUEHMWIA.

974 © NOTA BENE (000 «HB-Megua») www.nbpublish.com



I/I36pa|-||-|b|e AOK/aAbl N BbICTYMNJIEHNA Ha ]} Me)KAyHapOAHOM KOHrpecce CcpaBHUTEe/IbHOro npasoBefgeHnA

Bubauozpagpuueckuli cnucok:

1. bapaHos M.M., Cokonos A.H. Teopus rocyaapctsa 1 npasa: YuebHoe nocobue. Poctos-Ha- [JoHy: PO MB/, Poccuu,
2007. C. 169.

2. MpaHULbI NPaBOBOro perynMpoBaHua. HayuHo-npakTnyeckoe nocobue/ OTB. Pea. U.B. MatormHa, E.B. YepenaHosa.
M.: U4 KOpucnpyaeHuma, 2011. C. 184.

3.  Nasapes B.B., /liuneHb C.B. Teopus rocyaapctea 1 npasa: Y4ebHUK Ansa By30B. 3-e u3d., ucnp.n gon. M.: Cnapk,
2004. C. 360.

4.  mewwuy, P.3. Teopua npasa. YuebHMK. M.: Cnapk, 1994. C. 363.

5. O6uwaa Teopusa rocyaapctsa M npasa /A.®.BuwHesckuit, H.A. Topbatok, B.A. KyumHckuii. / Mop obu. Pep,.
A.®.BuwHeBcKoro. 2-e 13a., ucnp. u gon. MuHck: Tecei, 1999. C. 360.

6. MpasonpumeHeHmne: Teopua U NpakTuka / OTs. Pea. FO.A. Tuxomupos. M.: dopmyna npasa, 2008. C. 26, 357-358.

7. Mpobnembl 06LIEN TeOpUM NpaBa U rocyaapcTsa: yuebHuK / noa o6, Pea. B.C. HepcecaHua. 2-e nsa., nepecmorp.
M: Hopma: UHdpa-M, 2010. C. 411, 415-418.

8. Mpobaembl TeOpMM rocyaapcrsa 1 npasa. YuebHuk /Mog pea. C.C. Anekceesa. M.: FOpua. nut, 1987. 448 c.

9. Teopwusa rocygapctsa v npasa. Yue6Huk / Nog pea. A. C. Mopaosua, B. H. CuHiokosa. M.: LOKP MB/J, Poccuu, 2005.
C. 321, 388

10. Teopwua npasa v rocygapctsa. / Mo pea. IH. MaHoBa: Yue6HuK ana sy3os. M.: U3a-8o BEK, 1996. C. 200-201.

11. Tuxomupos O.A. focyaapcteo / HO.A. Tuxommnpos. M.: Hopma: HUL, UH®PA-M, 2013. 320 c.

12. Xabpwuesa, T. fl. Teopua coBpemeHHON KoHcTUTYumn / T. Al. Xabpuesa, B.E. YupknH. M.: Hopma, 2007. 320 c.

References (Transliteration):

1. Baranov P.P, Sokolov A.N. Teoriya gosudarstva i prava: Uchebnoye posobiye. Rostov — na — Donu: RYUI MVD Rossii,
2007.S. 169.

2. Granitsy pravovogo regulirovaniya. Nauchno — prakticheskoye posobiye / Otv. Red. L.V. Plyugina, Ye.V.Cherepanova.

M:. ID Yurisprudentsiya, 2011. S. 184.

Lazarev V.V, Lipen' S.V. Teoriya gosudarstva i prava: Uchebnik dlya vuzov. 3- ye izd., Ispr.i dop. M:. Spark, 2004. S. 360.

Livshits R.Z. Teoriya prava. Uchebnik. M:. Spark, 1994. S. 363.

5. Obshchaya teoriya gosudarstva i prava / A.FVishnevskiy, N.A. Gorbatok, V.A. Kuchinskiy. / Pod obshch. Red.
A.FVishnevskogo. 2- ye izd., Ispr. i dop. Minsk: Tesey, 1999. S. 360.

6.  Pravoprimeneniye: teoriya i praktika / Otv. Red. YU.A.Tikhomirov. M:. Formula prava, 2008. S. 26, 357—358.

7.  Problemy obshchey teorii prava i gosudarstva: uchebnik / pod obshch. Red. V.S. Nersesyantsa. 2- ye izd., Peresmotr.
M: Norma: Infra— M, 2010. S. 411, 415-418.

8.  Problemy teorii gosudarstva i prava. Uchebnik Pod / red. S.S. Alekseyeva. M:. Yurid. lit, 1987. 448 s.

9. Teoriya gosudarstva i prava. Uchebnik Pod / red. A. S. Mordovtsa, V. N. Sinyukova. M:. TSOKR MVD Rossii, 2005.
S. 321, 388

10. Teoriya prava i gosudarstva. / Pod red. G.N. Manova: Uchebnik dlya vuzov. M:. Izd — vo BEK, 1996. S. 200-201.

11. Tikhomirov YU.A. Gosudarstvo / YU.A. Tikhomirov. M:. Norma: NITS INFRA - M, 2013. 320 s.

12. Khabriyeva, T. YA. Teoriya sovremennoy konstitutsii / T. YA. Khabriyeva, V.Ye. Chirkin. M:. Norma, 2007. 320 s.

Pw

© NOTA BENE (000 «HB-Megua») www.nbpublish.com 975



