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CPABHUTEJIbHO-IIPABOBASI XAPAKTEPUCTHKA
OBS3ATEJBHOI'O YYACTHSA 3AIIIMTHUKA B YTOJIOBHOM
IMPOLIECCE PECITYBJIMKHU BEJIAPYCh,
POCCHUCKOM ®EJEPALIMU U YKPAUHBI

T. A. XpaOpasn

Ha ypoBHe KoHCTUTYIMK CBOE 3aKpEIVIEHUE MOTYYAIOT MPAaBA U 3aKOHHBIE
UHTEpeChl rpaxaan. K unciy Takux npaB OTHOCUTCS IPaBO Ha CyAeOHYIO 3a-
IIMTY U TOJYy4YEHUE IOPUIMYECKON MOMOIIH, KOTOpas B OMPEAECICHHBIX CIIY-
YyaeB OKa3bIBaeTCs OecriaTHO. Takue HOPMBI 3aKperuieHbl B ¢T. 62 OCHOBHO-
ro 3akoHa Pecnybnuku benapycs, cr.ct. 46, 48 Koncturynuu Poccuiickoi
®epnepanuu, a Takxke B cT. 59 KoHcTuTynmu YkpavHsbl.

B pa3ButHe yka3aHHBIX KOHCTUTYLUHMOHHBIX MPHUHIIMIIOB B psJI€ CIy4yacB
ydacTue 3allUTHUKA B YTOJIOBHOM Mpoliecce siBisieTcs: o0s3arenbHbiM. O1Ha-
KO, €CJIM camMa HeOOXOJUMOCTh Y4acTHs 3alllUTHUKA NIl 00ecreueHus U Co-
OJrofieHUs TIpaB U CBOOO]I TI0/103PEBAEMOI0, OOBUHSEMOTO B OMPEICICHHBIX
CIIy4asix sIBJISIETCSI O€CCIIOPHOM, TO BONPOC, B KAKUX UMEHHO CIIyJasiX y4yacTHe
aJiBOKaTa-3allUTHUKA 00s3aTeNIbHO, PEHIAeTCsl YTrOJOBHO-NPOIECCYaTbHBIM
3aKOHOJATEICTBOM FOCYJAPCTB PA3JIMYHO.

OO6patumMcst K ciayyasiM 0053aTeNIbHOTO y4acThs 3allUTHHKA, KOTOPHIE CO-
JepKaTCs B YTOJOBHO-IPOLIECCYANIBHBIX 3aKOHAX TPEX CTpaH. YdyacTue 3a-
IIUTHUKA SBJISETCS 0053aTeNIbHBIM, €CIU TO0/I03PEeBAaEMbIN WM OOBUHSEMBII
ABJISIIOTCSI HECOBEPLIEHHOJIETHUMH. JTO 3aKperuieHo B 1. 2 4. 1 cr. 51 Yro-
JOBHO-TIpoLieccyalibHOrO Kojaekca Poccuiickoit ®@enepanuu (manee — YIIK
P®) un. 2 4. 1 cT. 45 YronosHo-nporeccyaibHoro kojaekca Pecnyonuxu be-
napych (nanee — YIIK Pecniyonuku benapych).

JI1s1 meTanbHOTO MOHUMAHHMS JTAHHOTO TOJIOKEHHUST 00paTUMCSI K aKTaM 3a-
KoHojaTenbcTBa Poccuiickoit @enepauun u Pecnyonuku bemapyce. Ilocra-
HoBienue [Inenyma BepxoBnoro Cyna Poccuiickoit ®@enepanuu «O cyneod-
HOM NpakTUKE MPUMEHEHUS 3aKOHOAATEIbCTBA, PETJIAMEHTHPYIOLIETO OCO-
OCHHOCTH YT'OJIOBHOWM OTBETCTBEHHOCTH M HaKa3aHUS HECOBEPIICHHOJETHUX)
B NI. 2 1. 8 yCTAHABJIUBAET, UTO JOMOJHUTEIbHBIC TapaHTUM PeaIn3alnuu
MpaBa Ha 3alIUTy B OTHOIICHWHM HECOBEPIUICHHOJETHUX 3aKaHYMBAIOT CBOE
JNEUCTBUA N0 JOCTWKEHUU UMU BOCEMHALIATWIETHErO Bo3pacTta. [locTaHOB-
nenue [lnenyma BepxoBnoro cynma Pecnybnmuku bemapyce «O cyneOHow
MIPAKTHUKE IO JIeJIaM O IMPECTYIUIEHUSX HECOBEPUIEHHOJIETHUX» B I1.8 3aKper-
JS€T, YTO y4YacTUE 3alllUTHUKA MO JENy O MPECTYIUIEHUHA HECOBEPIICHHOJIET-
HEero 00s13aTeIbHO HE3aBUCHUMO OT TOTO, JOCTHUT JIU OOBUHSEMbIH COBEpIIECH-
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HOJIETUSI KO JHIO CyAeOHOro pa30OuparesibCcTBa. YTOJIOBHO-IIPOLECCYaTbHBIN
kozekc Ykpaunsl (nanee — YIIK Ykpaunsl) cogepkut uHy0 GOpMYIHUPOBKY.
O06s3aTenpHOE yyacTHe 3alIUTHUKA B YTOJIOBHOM MPOU3BOJICTBE 0OECIeynBa-
€TCSl OTHOCUTEJIBHO JIMI, KOTOPbIE MOJ03PEBAIOTCS WM OOBUHSAIOTCS B CO-
BEpIICHUH IpecTyIuieHus: B Bo3pacTte A0 18 sner (m. 1 4. 2 cT. 52 VIIK Vk-
paunsl). Ilpencrapnsiercs, yro noaxon, ucnoiabzyeMbiii B YIIK Vkpaunsl u
benapycsh, aBisercs 6ojee ryMaHHbIM, oOecriedrBaeT 0oJiee MOJHYI0 U BCe-
CTOPOHHIOIO 3aIIUTy MHTEPECOB JMIA, COBEPIIMBUIETO MPECTYIUIEHUE B TOT
MOMEHT, KOTJIa €ro JUYHOCTH €IIe MOJTHOCThIO HE CPOPMUPOBAHA.

B yronoBHO-mpolecCyalbHOM 3aKOHOJATENbCTBE BCEX MCCIEAYEMBIX
CTpaH 3aKpEIUICHO IOJIOKEHHE, COMIACHO KOTOPOMY MOMOILIb 3allUTHUKA
MPEJIOCTABISETCS JIMIAM, KOTOpPbIE B CHUIY (DU3MYECKUX WM TICUXUYECKHUX
HEJIOCTATKOB HE MOT'YT CAMOCTOSITENIbHO OCYIIECTBIATh CBOE MPAaBO HA 3alU-
Ty. Eciiu mogo3peBaemblii, 0OBUHSIEMBIN HE BIAJCET A3bIKOM, HA KOTOPOM Be-
JETCsl MPOU3BOJCTBO MO YrOJOBHOMY Jielly, €My B 0053aT€IbHOM MOPSAKE
obecnieunBaercs yuactue 3amuTHUKa (1. 4 4. 1 ¢1. 51 VIIK PO un. 4 4. 2 cT.
52 VIIK Vkpaunsl, 1. 3 4. 1 cT. 45 VIIK Pecny6nuku benapycs). Ilporpec-
CUBHBIM SIBJISIETCS TIOJIOKEHHE, HalleAllee oTpaxkenue B oenopycckom YIIK,
COTJIACHO KOTOPOMY Hapsily C HE BIJIAJCIOIIMMU A3bIKOM YTOJIOBHOI'O MPOU3-
BOJICTBA, TAKUM [IPABOM HAJIEIISIIOTCA JINLA, SBISIOIIAECS HETPAMOTHBIMH.

O0s13aTeNbHBIM SBISIETCS] YYacTHE 3alIUTHUKA B CIIydasiX, KOT/a MPecTyI-
JIEHUE, B KOTOPOM TMOJI03pEBAETCS WM OOBHHSETCS JIMI0, SIBISETCS 0C000
TsoKKuM (4. 1 cT. 52 VIIK Vkpaunsl u 1. 5 4. 1 cT. 45 VIIK Pecniyonuku be-
napych). YIIK P® ycranaBnuBaet, 4To y4acTue aJiBOKaTa 00s3aTeIbHO, €ClIU
JUI0 OOBUHSAETCS B MPECTYIUICHUH, 32 KOTOPOE MOXKET ObITh Ha3HAYEHO Ha-
Ka3aHue B BHJIE JIMILIEHUS CBOOOJbI HA CPOK CBBIIIE MSATHAIUATH JIET, MOKU3-
HEHHOE JIMIIEHUE CBOOO bl UM CMEPTHAs Ka3Hb. JTa CaHKIIMS, HA OCHOBAaHUU
YronosHoro koxaexkca Poccuiickor @enepanuu, COOTBETCTBYET KAaTErOpUU
0C000 TSIKKOTO MPECTYIIICHHUS.

CnoxuBiiascsi TpakTUKAa W TEHAEHUUU Ppa3BUTUS  YTOJOBHO-IIPO-
LECCyaJIbHOM HayKH pacCMaTpUBAaEeMbIX CTpaH Mperomnpenenu creuuduye-
CKHE CTy4yau 00s3aTeIbHOIO YYacTHs 3alllUTHUKA B YTOJIOBHOM IMPOIIECCE.

B 3akonopatenbctBe PecnyOnuku benapych TakuMu ciiydasiMu SIBJISIFOTCS :
HaJIM4YMe MPOTUBOPEUUN MEX]y MHTEpEcaMu IMOA03PEBAEMbBIX WU OOBUHSIE-
MBIX, €CJIH XOTS OBl OJIMH M3 HUX MMeeT 3amuTHuKa (m. 6 4. 1 ct. 45 VIIK
Pecnyonuku benapych); xopataiicTBO 00BHHsieMOro (I10103pe€BaeMoro) o
npenoctaBieHun emy 3amuTHuKa (m. 1 4. 1 ct. 45 VIIK Pecnny6nuku bena-
pychb). JlaHHbIe TOJIOKEHUS SABISIIOTCS MOCIEA0BATEIbHBIM PAa3BUTHEM HEOTb-
E€MJIEMOI0 MPUHLHUIA COCTA3ATEIbHOCTH U PaBEHCTBA CTOPOH B IpoOLiECCE U
MPEeIOCTaBISAI0T 00BUHAEMOMY (I10/103pE€BAEMOMY) JOIOJIHUTENbHBIE TapaH-
TUU JJIs1 3aIIUTHl CBOMX MPAB U 3aKOHHBIX NHTEPECOB.
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OOpaTuUBLIIKCH K YTOJIOBHO-IIPOLIECCYATbHOMY 3aKOHOJATEIBCTBY Y Kpau-
HbI, OTMETHM, YTO 3AIIUTHUK 005S3aT€IbHO MPUHUMAET YYaCTHE B YTOJOBHOM
mpolecce, eclid K M0JI03pEBaeMOMY MM OOBHHSIEMOMY MpelycCMaTpUBAETCs
MpUMEHEHUE NMPUHYAUTENbHBIX MEp BOCIUTATENBLHOTO Xapakrepa. Kpome To-
ro, 00s3aTesIbHOE y4acTHE 3allUTHUKA MPEAYCMAaTPUBAETCA M B OTHOLICHUU
JIUI, K KOTOPBIM MOT'YT OBITh IPUMEHEHBI IPUHYAUTEIIBHBIE MEPHl MEUIIUH-
CKOT'0 XapaKTepa WM PelaeTcsi BOnpoc 00 UX NpUMEHEHHH.

Ocob6oe BHUMaHUE XOTEI0Ch Obl 00patuth Ha M. 6 4. 1 cT. 52 VIIK Vk-
pauHbl, T/I€ PEriiaMeHTUPOBAHO O0s3aTelIbHOE MPHUBJICUYCHHUE 3aAlIMTHHUKA B
JeNax Mo peadmiIuTauuu ymepiiero juua. Peabunuranusi B yroJioBHOM Mpo-
[[ecce O3HayaeT MOPSJOK BOCCTAHOBJIEHHUS MpaB U CBOOOJ JIMIIA, HE3aKOHHO
WIM HEOOOCHOBAHHO MOJBEPIHYTOTO YrOJIOBHOMY IMpPECIEIOBAHUIO, U BO3-
MelIeHUsl MPUYMHEHHOro Bpeaa. TakuM o6pa3zom, rocy1apcTBO MpeaoCTaBIs-
€T JIONOJIHUTENbHBIE TApaHTUH HEOOOCHOBAHHO MOCTPAAABIIUM OT HENPaBO-
MEpPHBIX JACHCTBUI OPraHOB, OCYIIECTBISIONIMX YTOJIOBHBIN MPoLIECcC.

Poccuiickuii yronoBHO-IIpOLECCyalbHbIM 3aKOH, B CBOKO OYEPE/lb, 3aKpeIl-
JSeT BayKHEHIIee MOoJ0KeHHe 00 00513aTeIbHOCTH YUYacTHs 3alllUTHUKA B CY-
IeOHOM pa30upaTenbCTBE, €CIM YrOJIOBHOE JIEJ0 MOMJIEKHUT PACCMOTPEHHIO
CYJIOM C Y4acCTHEM MPUCSHKHBIX 3acenateneit (m. 6 4. 1 ct. 51 VIIK POD).

CTOUT OTMETHUTBH, UYTO O HEOOXOAMMOCTH CYIIECTBOBAHHUS TAKOTO MHCTUTY-
ta B Pecniybnuke benapych roBopsiT MHOTHE O€JIOPYCCKHE yY€HbIE, B YACTHO-
ctu, npopeccop U.U. Maptunosuu [1, c. 8—10]. BBenenue uncruryra cyaa
MPUCSHKHBIX MpeaycMaTpuBaeTcs B cooTBeTcTBUM ¢ KoHuemnuuei cyneOHO-
npaBoBor pedopmoii 1992 r. u n. 2 IlocnaHusi 0 MepCreKTUBaX pPa3BUTHS
cucteMbl 001muX cyaoB Pecnyonuku benapycs [8, ¢. 19].

B 3akitoueHun XoTenoch Obl OTMETUTH, YTO MPABOBAsi CUCTEMA rocyaap-
CTBa HYXKJIA€TCS B CBOECBPEMEHHOM COBEpUICHCTBOBaHUU. OAHUM U3 MyTel
MOJICpHU3AIMN 3aKOHOJATEIbCTBA, B TOM UHCIE U YrOJOBHO-IIPOLIEC-
CYaJIbHOTO, SIBJISIETCSA U3y4YE€HHE U 0000IIEHNE ONBITA PA3IMYHBIX FTOCYIAPCTB.
Muorue nonoxenus YIIK Pecnyonuku benapych 3aciykuBaroT I€TaJIbHOTO
M3Y4YeHHs 3aKOHOJATENSIMU JIPYTruX CTpaH. BMmecte ¢ Tem, Ha OCHOBE OIMbITa
Poccuiickoit ®enepanuu U YKpauHsl 1€71€C000pa3HO BKIOYUTH CIEIYIONIUE
ciiy4an oOs3aTEIbHOrO0 y4yacTusl 3alIUTHHUKA: €ClM K IMOJ03PEBAEMOMY WIIU
OOBHMHSIEMOMY MpEeAyCMaTPUBAETCS MPUMEHEHUE MPUHYIUTEIbHBIX MEpP BOC-
MUTATEIBLHOrO XapakTep JUO0 MOTYT ObITh MPUMEHEHBI MPUHYAUTEIIbHBIE ME-
pbl MEJIMLIMHCKOTO XapakTepa; Mo JejaM O peadWIUTaluyd yMEPIIEro; a Tak-
e MPU PACCMOTPEHUHU YTOJIOBHOTO Jiefla CYIAOM MPHUCSHKHBIX (ITOCiie BBEJE-
HUS B YTOJIOBHBIN MPOLIECC TAHHOTO HHCTUTYTA).
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JIOITYCK 3AIIIMTHUKA B YT'OJIOBHBIN ITPOIIECC.
INPUT'IAIIEHUE, HASHAYEHHUE 3AHNINTHUKA B PECITYBJ/IUKE
BEJIAPYCbH, POCCUUCKOU ®EAEPAIIMU U YKPAUHE

E. A. IllakyH

OaHUM U3 OCHOBOMOJATraloUIMX HEOTHEMJIEMBIX MTPaB IPAKIAHMUHA ABIISCT-
Csl IPaBO Ha MOJIyYeHHE IOPUAMYECKOM MOMOIIM, a TAKXKe MPaBO Ha 3aIluTYy,
Hanle/amue cBoe 3akperienue B cr. 62 Koncrurynuu Pecnyonuku benapyces,
cT.cT. 46, 48 Koncturyuunu Pocculickoit @enepanuu u ct. 59 KoHcTUTymm
VYkpaussl. B yronoBHoM mnpouecce JaHHOE MpaBo I0J03pEBaEMOro, 0OBU-
HSIEMOT'0 OCYLIECTBIIIETCSA C IOMOIIBIO 3allUTHUKA. BecbMa BaxkeH caM Ipo-
LEeCC TMPUBJICUYCHMS 3alMTHUKA K YYAaCTHIO B YTrOJIOBHOM IpoOIEcCe: KaKUM
00pa3oM U ¢ KAKOr0 MOMEHTA OCYILECTBIISIETCS €0 OIYCK.
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