KACCAIIMOHHOE TMPOM3BOJCTBO (B rpaxaanckoM mpomecce), (opma
NepecMoTpa CyAEOHBIX IOCTAHOBICHUI MO TPAXIAHCKUM JejlaM, CaMOCTOSITeNbHAs CTaus
IPaXXJAHCKOTO cynonpous3BoAcTBa. B uctopuueckom miane K. m. (kaccamus) siBIse€Tcs OJHUM
3 Hauboyiee TMO3MHMX IO BPEMEHHW BO3HHUKHOBEHHUS BHUAOB O00XKaJOBaHUS CYAECOHBIX
nocraHoBieHUH. CBOM UCTOKU OHO Oepér Bo DpaHIuH, rie HaunHas ¢ 14 B. BeIcIINE CyeOHbIe
MHCTAHIUHU TOCTEIIEHHO CTalM HAAEAThCA MPaBOM KacCHpoBaTh (OT JaT. cassatio — OTMEHa,
YHUYTOXEHHE) OKOHYATEIbHBIC PEIIEHUS] HUKECTOSIINX CYA0B MO MPUYMHE UX HE3aKOHHOCTH,
Kak MpaBuio, 0€3 MCCIeIOBaHUS MPHU 3TOM BONPOCA O MPABHIBHOCTH YCTAHOBIIEHHUS B 3THX
pereHusIX GaKTHUECKUX 00CTOSATENBCTB Jea, U KIacCHYeCKUil Bu puodpeno B I'paxkaanckom
nporeccyanbHoM konekce @pannuu 1806. Tak, Beicumiel cyneOHoON wHCTaHmuu PpaHuuu —
KaccaunonHoMmy cyay — ObUIM HpPEJOCTaBICHBl IOJHOMOYHMS OTMEHATH IO Kajobam
3aMHTEPECOBAHHBIX JIMII JIFOObIE BCTYIHUBIIUE B CHIIy PELICHUS HIXKECTOSIIUX CYJIOB, €CIIU OHU
HE COOTBETCTBOBAJIU TPEeOOBAHUSAM MATEPHAIBHOIO WJIM MPOLECCYaIbHOTO 3aKkoHa. [Ipu 3ToMm,
OJIHAKO, OH He BIpaBe ObUT 3arparuBaTh (PAKTHUECKYIO CTOPOHY JIeJla, PaBHO Kak u
CaMOCTOSITEJIbHO UCHPABIATH OMIMOKM B IMPUMEHEHUU HOPM IpaBa MyTEM BBIHECEHUS HOBOIO
pewienust (ecau 00XKaJOBaHHOE pelIeHHE MPU3HABAIOCh HE3aKOHHBIM M OTMEHSIIOCH, TO JIENIO
HaNpaBJsUIOCh HA TIOBTOPHOE PACCMOTPEHUE B HIDKECTOSINYIO MHCTaHIMo0). OCHOBHOE
Ha3zHaueHue KaccallMOHHOTO Ccyza 3aKiIroyanoch B 00eCreYeHuH eIUHO00pa3Hs U MOCTOSHCTBA
CyaeOHOM MPAaKTUKU B paMKax IeJI0i CTpaHBbI.

B nmnocnenyromem nanHas ¢opma mepecMoTpa CyAeOHBIX IOCTaHOBJIEHUH OblLia
3aMMCTBOBaHA MHOTMMH rocyjapcrBamu, B T. 4. U Poccuiickoit Mmnepuen. Pocculickuii ¥Ycras
IpaXJaHCKOro cylonpou3BoAcTBa 1864, nelicTBOBABLINI TaK)Ke Ha TEPPUTOPUU COBPEMEHHOU
benapycu, B kauecTBe OJHOIO W3 UPE3BBIYAWHBIX (MCKIIOUYUTEIBHBIX) CIOCOOOB MEPECMOTpPa
CyIeOHBIX TIOCTAHOBJIEHUH TMpakTHYecKH Oe3 W3MEHEHMH BOCIPOM3BOAMI (PpaHILy3CKYIO
cucreMy kaccauuu. K. m. ObUI0 BOCHPUHATO ¥ COBETCKUM MPaBOM, OJIHAKO MOJBEPIJIOCH CTOJNb
CYILIECTBEHHBIM MIPe0Opa3oBaHUsAM, UTO C MPEXHEN Kaccaluell ero CBA3bIBaO, M0 CYTH, TOJIBKO
OJTHO HaWMeHoBaHue. Tak, U3 HCKIIOYUTEIBHOIO Cloco0a MPOBEPKH 3aKOHHOCTHU
OKOHYATEeNbHBIX CyneOHbIX mocTaHoBieHudt K. 1. mpeBpatuiocs B OOBIYHBIN  cIIOCOO
IIEpeECMOTpPa HE BCTYINMBIIMX B 3aKOHHYKO CHUJIy IOCTAHOBJIEHHH Cyla INEpPBOM MHCTaHIMH.
IIpyuéMm cyn KaccallMOHHOM MHCTAHLUM HAAEISUICS TMOJHOMOYMSMM IO NPOBEPKE HE TOJIBKO
IOPUINYECKO, HO U (DakTHUecKOil CTOpOHBI Jena (mpaBaa, B OTIMYHE OT amesulsiuu, 0e3
BO3MOKHOCTH TIOBTOPHOT'O HCCIIEIOBaHMS JI0KAa3aTeNbCTB U YCTAHOBICHMS (DAKTOB), a TaKxKe
IIPaBOM M3MEHEHUs 00KalyeMOTo MM BBIHECEHHUSI HOBOTO pellleHHs. B CBOMX OCHOBHBIX uepTax
coBeTcKass  ¢opmMa  KacCallMOHHOTO  IlepecMOTpa  COXpaHMJIach B OTEYECTBEHHOM
CyIONPOU3BOJACTBE JI0 HACTOALIEr0 BPEMEHHM, C TOW JMIIb pa3HULEH, 4TO B pe3ysbTaTe
npoBea€HHONW B KoHLE 90-x rr. 20 B. HOBOH KoAM(UKALUU IPa)TaHCKOTO IMPOLECCYaTbHOIO
3akoHojarenbcTBa B K. 1. ObUTM BBEIEHBI 3JIEMEHTHl aNeIUIALMM, B pPE3yJbTaTe 4ero
KaCCallMOHHBIN CyJ] IPpUOOPEN MpaBo MpH COONIOJCHUN ONpPEAeNEHHBIX YCIOBHM HCCIEI0BaTh
HOBBbIE (HE NpEeACTaBJBIIMECS B CyA NEpBOM MHCTAHIMM) JO0KA3aTeNIbCTBA U HA 3TOM OCHOBE
yCTaHABIMBATh HOBbIE (PaKTHUECKUE 0OCTOSTENLCTBA AeTIa.

B Hacrosmee BpeMs OCHOBHBIMM HOPMAaTUBHBIM aKTaMH, peErIaMEHTUPYIOIIUMHU
nopsagok K. nm. B Pecniybnuke benapycs, sBustores I'TIK 1999 (rn. 32 «IIpousBoactso nen B
CyJle KacCallMOHHOM MHCTaHIUM») U 1noctaHoBieHue [lnenyma BepxoBrnoro Cyna Pecniy6nuku
benapyce or 28 wmroHa 2002 Ne4 «O npumeHeHuun cygamu HOpM ['paxnmaHckoro
IIPOLIECCYATIbHOTO KOJIEKCa, PErYIMPYIOIIMX IIPOU3BOICTBO €] B KACCALIMOHHOM HOPSIKE».

[To peiicTByIOIIEMY 3aKOHOJATENILCTBY OOBEKTOM KacCAllMOHHOTO IMEPecMOTpa MOTYT
OBbITh HE BCTYMHBILINE B 3aKOHHYIO CUJIY PEIICHUs ¥ ONpeesIeHHs cy/ia JII00oro 3BeHa cyaeOHoM
cucrembl (kpome BepxoBHoro Cyna PecnyOmuku benmapych), BbIHECEHHblE UM IO TEpBOH
uHCcTaHiuu.  IIpaBo  KaccallMOHHOrOo  OOXaJOBaHWS  NPUHALICKUT  FOPUAUYECKH
3aMHTEPECOBAHHBIM B HCXOJE€ Jiefla JIMIaM (3a HMCKIIOYEHHEM MpOKypopa), a TakkKe HHBIM
JIMIIaM, €CJIM CyJIOM OBbUIO BBIHECEHO MOCTaHOBJIEHHE 00 UX MpaBax u o0si3aHHOCTAX. [Ipokypop
U HEKOTOpBIE HHBIE JIOJDKHOCTHBIE JIMIA IPOKYPATypbl HAJAEIEHBI IIPABOM OIPOTECTOBAHMS



CyIeOHBIX OCTAHOBIICHHUM, MPUUEM MIPOKYPOP U €T0 3aMECTUTENb 00JIaZaloT 3TUM IIPABOM BHE
3aBHCHUMOCTH OT Y4acTHs B JIElie.

ITponieccyanbHbIMu cpeficTBaMu Bo30yxkaeHuss K. m. mo mepecMoTpy pemieHus cyzaa
NEPBOM MHCTAaHIMU SBJISIIOTCA KacCAllMOHHBIM HpoTecT (A7 MPOKypopa) M KaccaluOHHAS
kanmoba (A7 BceX MHBIX IOPUIMYECKH 3aWHTEPECOBAHHBIX B HCXOJE JieNia JIMI, a TaKKe He
y4acTBOBABUIMX B IPOLIECCEe JIUI, O YbMUX MIpaBax M OOA3aHHOCTSAX CYyJ BBIHEC PpEIICHUE).
[Tpruém kaccarmonHast kanoba (MPOTECT) MOXKET OBITh MOJIaHA KaK HA BCE PEIICHHE B LIETIOM,
TaK M Ha €ro 4acTh, HapUMep, MOTUBHUPOBOUYHYIO. CpOK Ha MOJady KacCallMOHHON >KaloObl
(mpotecta) cocraBnsier 10 qHEH co AHA BHIHECEHMS PELICHMS WM BPydeHUs KaccaTopy (Juiy,
MOJIAIOIIEMY Kalo0y WJIM MPOTECT) MO €ro TPeOOBAHHIO 3TOr0 PEUICHHS C MOTHMBHPOBOYHOM
4acThIO (eciiu Takoe TpeboBaHHWe 3asBisuIoch). [Ipu 3TOM mpoueccyanbHOE 3aKOHOAATENHCTBO
JIOMYCKAaeT BO3MOXKHOCTh BOCCTAHOBJICHHS JJaHHOTO CpOKa, €CIM OH OBbUI MpPOIYIIeH I10
yBakuTeNbHOW mpuunHe. Crnenuduueckord ¢opmol peanu3anuu mpaBa Ha o0XaJOBaHUE
BBICTYIIACT BO3MOKHOCTh IPUCOCIMHEHUS COYYAaCTHHKA, TPEThEro JMIA, BBICTYHNAIOIIUX HA
CTOpPOHE KaccaTropa, K KacCallMOHHOM jkanobe mocieaHero. 3asBlieHHE O MPUCOCTUHEHUH, B
OTJIMYHE OT CaMOM KacCallMOHHOM *ajoObl, TOCYJapCTBEHHON MOLUUIMHOW HE OIIauMBaeTcCs,
OJIHAKO B 3TOM cilydyae TpeOOBaHMs MPUCOCTUHUBIIMXCS JHI JOJDKHBI TOJHOCTHIO COBIAIATh C
TpeOOBaHUAMH KaccaTopa.

KaccannoHHbIMH MHCTaHIUAMH (cyZlamMHu BTOpoil mHcTaHIuu) B Pecrnybmuke benapychk
SBIISIIOTCSL Cy/I€OHbIE KOJUIETMU IO T'PaXTaHCKUM JeflaM O00JIaCTHBIX, MHMHCKOTO TOPOJACKOTO,
benopycckoro BOEHHOro CyZOB — B OTHOIICHHWH PEUICHUH M ONpENeNeHUH COOTBETCTBEHHO
paifoHHBIX (TOPOJCKHX) U MEXKTapHU30HHBIX BOCHHBIX CYJIOB, a TaKXe CyneOHas KOJUIETHs IO
rpaxJaHCKUM JaeidaM u Boennas kosuterus BepxoBHoro cyna Pecny6nmuku benapycs — B
OTHOIICHUM PElIeHU U OnpeAeseHUH COOTBETCTBEHHO 00JaCTHOr0, MHUHCKOTO TOPOJICKOTO U
benopycckoro BoenHoro cynoB. Kaccannonnas jxkano0a (mpoTecT) JoJDKHA OBITh aJpecoBaHa
CyIy KacCallMOHHOW MHCTAHIIMM, HO TOJIaHA B CYJ, BBIHECIIUH MOCTaHOBJICHHE, KOTOPBIA M
pemaer Bonpoc o Bo30yxaenuu K. m.

ITpoBepka cyneOHOro pemeHuss B  KAaCCAlMOHHOM MOpPSAKE  OCYIIECTBIISAETCS
KOJUJIETHAIBHO B COCTaBe TPEX NPOPECCHOHANBHBIX CYIEW, OJUH M3 KOTOPBIX BBIMOJHSET
00513aHHOCTH TpeacenaTeabCTBYIOMmeEro. FOpuanuecku 3anHTEpecOBaHHbIE B UCXOE JIeNa JInIa
B 00s3aTeIbHOM TMOPSAKE JOJDKHBI OBITh H3BEUICHBI O BPEMEHH U MECTE€ PacCMOTPEHHS
KaccalluOHHOM kanoObl (mpoTecta). [lpenensl paccMOTpeHHUs Jeia KacCallMOHHBIM CYyJIOM
copMyIIUpOBaHbl B IPOLECCYaJbHOM 3aKOHE TakuM 00pa3oM, YTO 3TO B HM3BECTHOM Mepe
Cy)XaeT JIefiCTBHE AUCIO3UTHUBHBIX Hayall IPa)IaHCKOTO CYJONPOU3BOICTBA U HE CBOMCTBEHHO
HU KJIACCHMYECKOW Kaccalliy, HU anejulsIiMy. A UMEHHO: Ha CyJ BTOPOW MHCTAHIIMM BO3JIOKEHA
00513aHHOCTh MPOBEPUTH JIENIO B MOJHOM 00BEME, BHE 3aBUCUMOCTH OT T€X JJOBOJOB, KOTOpHIE
U3JI0KEHbl B KacCAllMOHHOW jkanobe (mporecte). DTO 3HAUUT, YTO OH 00s3aH HCCIENOBaTh
3aKOHHOCTh U 0OOCHOBAHHOCTh PEIIEHMs Cy/a MEePBOM MHCTAHIIMM HE TOJIBKO B 00XKaJIOBAaHHOM
(ompoTecTOBaHHOM), HO M B HeOOXKaJOBaHHOW (HEOMPOTECTOBAHHOW) YAacTH, a paBHO B
OTHOILIEHHUH JIMII, HE MOJIaBaBIINX XKaJIOOBI.

[TpoBepka pelieHus cyia OCYIIECTBIISETCS KaK HA OCHOBaHUU UMEIOIIUXCSA B JeJie, TaK U
JIOTIOJIHUTENBHO COOpPAHHBIX J0Ka3aTenabCTB. [Ipy 3TOM IOpUAMYECKHM 3aUHTEPECOBAaHHBIC B
UCXO/JIE JIeNa JIULAa He OTPaHUYEHbI B IIPaBe MPEJICTABICHUS B Cy/] KACCAIIMOHHOM MHCTAaHIIUH TeX
JI0Ka3aTenbCTB, KOTOPbIE HAXOAMWINCh Y HUX HAa MOMEHT pa30ouparenbcTBa Jell MO CYIIECTBY, HO
0 TeM WIA WHBIM T[pPUYMHAM He OBUIM TNPEIbsABICHBI CyAy TEepBOHl WHCTAHIUH.
[TpenocraBieHHble KacCallMOHHON MHCTAHIIMK MTOJTHOMOYUS MO3BOJISIIOT €i HE TOJIbKO OTMEHHTH
npoBepseMoe CyAeOHO€ IOCTAaHOBJIIEHHE, HO B HEKOTOPBIX CIy4asX M CaMOCTOSATEJIBHO
UCTIPaBUTh OIIMOKH HUXKECTOSIIEro cyaa. Tak, KacCUpOBaB pelIeHUe MOJHOCThIO UM B YacTH,
CyJl BTOPOM MHCTAHIIMU BIIpaBe MPEKPaTUTh MPOU3BOJACTBO MO €Ny WM OCTaBUTH 3asBIICHHE
6e3 paccmoTpeHus. Kpome TOro, oH MOXKET HM3MEHHUTh OOKalyeMoe WIM BBIHECTH HOBOE
peuieHre. ITO JOMYCTUMO B 2 CUTYaIMsX: KOTJa OOCTOSITENbCTBA JieJla YCTAHOBJIEHBI CYIOM
NEPBOI MHCTaHLMU MPaBUIIBHO, HO JOMYyIeHa OMMOKAa B MPUMEHEHUH HOPM MAaTepHUaJbHOTO



IIpaBa WM KOIZla MCCIENOBAHUE B CyJ€ KacCallMOHHON MHCTaHIMM HOBBIX J0Ka3aTEJbCTB
MO3BOJIMJIO BBIICHUTH BcE (PaKTHYECKHE TaHHbIE, HEOOXOJMMBbIC ISl pa3pelieHHs Cropa B
COOTBETCTBUM C 3aKOHOJATENBCTBOM (B 3TOM Cllydae IOPUANUYECKU 3aMHTEPECOBAHHBIE B UCXOJIE
7ena Juma o0s3aTenbHO JTOJKHBI ObITh O3HAKOMJICHBI C JIOTIOJTHUTENBHBIMU J10Ka3aTeIbCTBAMU
710 paCCMOTPEHMS JI€Ia B KACCAllMOHHON MHCTAHLIMY U U3BELLEHBI O JHE pacCMOTpeHUs aena). 1
TOJIBKO €CJIM JOTYLICHHbIE HUKECTOSIIIUM CYIOM OIIMOKU HE MOTYT OBITh HCIIPABIIECHBI CYJIOM
KAacCallMOHHOW MHCTAaHLMM, AENO0 MOJJIEKUT HAIIPABICHUIO B CyJl IIEPBOM MHCTAHIIMM HAa HOBOE
paccMOTpeHHUeE.

OcHOBaHMSIMHM K OTMEHE WJIM U3MEHEHUIO PEUICHHS B KACCALIMOHHOM IIOPSIIKE SIBIISIFOTCS
MOJIHAsE WM YacTUYHAas €ro HeoOOCHOBAHHOCTh, a TaK)K€ HENPHUMEHEHHE WM HEeNpPaBUIIbHOE
IPUMEHEHHE CYJOM HOPM MaTepUalbHOTO JUOO0 mpoueccyanbHoro mnpasa. [Ipuuém HexkoTOpbIe
U3 HapylIeHU HOPM IPOIIECCyalbHOTO MpaBa (pa3pelieHue Borpoca O npaBax U 00s3aHHOCTAX
JIML, HE IIPUBJICYEHHBIX K YYaCTUIO B JI€JI€, BBIHECEHHME PELICHHS HE TEM CyIbei, KOTOPBIH
paccMaTpuBal J1eNo, U JIp.) ONpeaesieHbl 3aKOHOJaTeIeM B KaueCTBe 0€3yCIOBHBIX OCHOBAHHM K
orMmeHe pemenus. Hapsay c¢ stum I'TIK 3ampemaer OTMEHATH NPAaBUIBHOE IO CYLLECTBY
pelIeHue 1Mo OJHUM JIUIIb (POPMATBHBIM COOOPaKEHHUSIM

Ilo pe3ynpTaTam pacCMOTPEHHMs Ji€lla KacCallMOHHAsi MHCTAHIUS BBIHOCHUT OIPENIEIICHUE,
KOTOpPO€ BCTYIIAET B 3aKOHHYIO CHJIy C MOMEHTa €ro IOCTaHOBJIEHUs. B cinyuae HanpaBiieHus
7iesia Ha HOBOE PACCMOTPEHHUE B 3TOM OIPENIIEHUH CYAy NepBON MHCTAHIIMH MOTYT OBbITh J1aHbI
oOsi3aTeNbHbIEe JUIsI UCIIOJIHEHUS yKa3aHMs, KOTOpbIe, OJHAKO, HE JOJDKHBI MpeApeliaTh WIN
UHBIM 00pa3oM BIMATh Ha (HOPMHUPOBAHHME BHYTPEHHETO YOEXKIEHHUS HUKECTOSIIETro Cyaa.
IIepecMOTp B KacCallMOHHOM IOPSAKE ONPENCIICHUN Cyla NEPBOM MHCTAHIUU OCYILECTBIISETCS
[0 TeM JK€ MpaBHJIaM, YTO U IMPOBEpKa PELIeHUH cyna, ¢ HEKOTOPBIMU O0coOeHHOCTsAMU. Tak,
OTIpeieNIeHus Cy/la IepBO MHCTaHIIMU MOTYT OBITh 00’KaT0BaHbI (OIIPOTECTOBAHBI) OTJEIBHO OT
pellleHns CyAa JUIIb B ciaydasx, npsaMo npenycMoTpeHHbix ['TIK, a taxke ecnu omnpeneneHue
Cyla IMpemsTCTBYeT JaJbHEWIIEMYy JABM)KEHHIO Jena. [IpoueccyallbHBIMU — cpencTBaMu
B030yxaeHus K. m. sBnsitorcst yactHas sxanoba v yacTHbIi npoTecT. [lpu aTOM yacTHas xanoba
(3a MCKIIIOYEHHEM KajloObl Ha OmpeseieHue cyaa o0 yTBEPXKICHUHU MHUPOBOTO COTJIAILICHUS)
OIUIaTE€ TOCYJApCTBEHHON NOLUIMHOM He mnoiexuT. [losHomMouMs cyna KaccalMOHHOMU
MHCTAHIMK [PU NIEPECMOTPE ONPEICIICHUI CyJa NEPBOM MHCTAHIIMKM HECKOJBKO YK€, UEM IPHU
NPOBEpKE pEIIeHUI, M He TMO3BOJIAIOT €My BHECTH B O0KaJOBaHHOE (ONMPOTECTOBAHHOE)
[IOCTAHOBJICHUE U3MEHEHUS.

B.I1. Crobenes



