WHIABUIYAJIUZALIAS HAKA3BAHMSI, o1HO M3 pPYKOBOIAIMX TPEGOBAHMIA,
KOTOPBIM CyZ 00513aH PYKOBOJICTBOBATHCS MPU Ha3HAUCHUHU HAKa3aHUA MO KaXKIOMY YrOJIOBHOMY
JIeTy TIpU OMpEeeNICHNH BUHOBHOMY KOHKPETHOM Mephl HakazaHus. OO1ue Havana Ha3HAuYCHUS
Haka3aHus, Oa3upylrolluecs Ha OOINCIPU3HAHHBIX MPUHLIMIAX U HOPMaxX MEXIYHapOIHOTO
npaBa 1 Koncrurynuu PecnyOnuku benapych, ycTaHOBIIEHBI B YTOJIOBHOM 3akoHe (cT. 62 YK).
W3 comeprkaHust 3TO HOPMBI CIIEYET, YTO B OCHOBE YKa3aHHBIX TpeOOBaHUI jexaT 2 Hayana —
3aKOHHOCTh ¥ HMHIMBUAYaTU3alMsi Mepbl HAKa3aHUs, ONPEAEIsIeMO CylIOM BHUHOBHOMY B
npectymiennyd. OOmmMe Havajna HE TOJBKO 3aKpPEIUIOT yKa3aHHbIE NPUHIMIUAIbHbIC
MIOJIOKEHHSI, HO U PEAIN3YIOT X B €IUHCTBE, 00SI3bIBas CyJl YUUTBHIBATH 3TU IOJIOKEHUS IPH
Ha3HAUYEHUM HAKa3aHUS OJHOBPEMEHHO M BO B3aUMOCBS3H. YTOJOBHBIA 3aKOH pacKphIBaeT
cojepxkaHue npuHiuna M. H. myTéM nepedrcieHust 00CTOSTENbCTB, YUUTHIBAEMBIX CYI0M IpU
Ha3HAUYEHUM HAKa3aHUS: ATO XapakTep M CTENeHb OOIIECTBEHHOW ONAaCHOCTH COJESHHOIO;
JMYHOCTh BUHOBHOTO; 00CTOSTENILCTBA, CMATYAIOIIUE U OTATYaroIue OTBETCTBEHHOCTh; MOTHBBI
U LEJIM COAESIHHOTO; XapaKTep HAaHECEHHOTO Bpe/a U pa3Mep NMPUUMHEHHOTO yliepoa; mo jenam
YacTHOr0 OOBHMHEHUS — MHeHHe mnotepreBmero. Cya Mpu Ha3HAYCHUHM HAKA3aHUS YYUTHIBACT
yKa3aHHbIE OOCTOSITEILCTBA KOMIUIEKCHO, B COBOKYIIHOCTH, IOCKOJIBKY Haka3aHue Oyjaer
YIOBIETBOPATh  LENSAM  YrOJOBHOW  OTBETCTBEHHOCTHM  JIMIIb  TOTJA, KOIrJa  OHO
WHJAMBUIYAIU3UPOBAHO —  HA3HAYEHO  COPa3MEpPHO  OOLIECTBEHHOW  OMAcHOCTH  Kak
NPECTYIUIEHUS, TaK M COBEPILIUBILETO €ro JIMIa. XapakTep U CTeNeHb OOIIECTBEHHON OMAaCHOCTH
NPECTYIUIEHUSI TECHO CBS3aHBI MEXJy COOOW. DTa CBA3b MPOCIEKHUBAETCS, MPEXKIE BCETO, IO
COJICpKAHUIO IIEHHOCTU OOBEKTa MpecTyIuleHus. BMmecTe ¢ TeM ymnoMsiHyTble XapaKTepUCTHKU
OOIIECTBEHHON OMAacCHOCTH OTHOCHUTEJIIBHO CaMOCTOSITENbHBI.  XapakTep 0OILIecTBEeHHON
OMAaCHOCTU COBEPLIEHHOTO MPECTYIUICHUS, KOTOPBI YUUTBHIBAET CY[, 3TO HE MHIUBUIYaJTbHBIN
NPU3HAK OMNpPENeNEHHOrO0 MPECTYMHOIO JEsHUs, a MpH3HAaK, XapaKTepH3YIOIUH Bce
MPECTYIUIEHUs] KOHKPETHOM TPYIIBI WIIK BUJA, ONpeAeIIsieMblil, B IEPBYIO OYepe/ib, 3HAUCHUEM U
BOXHOCTbIO OO0BEKTa M TMpeaMeTa IOCITaTeNbcTBA (MX LEHHOCTBIO), KOHCTPYKTHBHBIMH
IpU3HAKAMHU OOBEKTUBHOM M CyOBbEKTUBHOM CTOPOHBI NMPECTYIJICHUs. XapaKTep 0OIeCTBEHHOM
OMACHOCTH (KayeCTBEHHAs OLIEHKA MPECTYIUICHHs) 3aBUCUT OT TOTO, OTHECEHO IMPECTYIUIEHUE K
TSOKKMM WM K WHBIM KaTerOpPHsIM TPECTYIUICHHW, B Kakylo Trpymmy (pasjen, IJaBy) OHO
BKItoueHo B Ocobennoit vactn YK. CreneHb OOIIECTBEHHON OMACHOCTU MPECTYIUICHHUS,
KOTOPYIO JIOJDKEH YUYUTBIBATh CyJ, Ha3Hauas Haka3zaHHe, ONpeNensercss OOCTOSTEIbCTBAMU
COJCSIHHOTO  (MHIMBUIYaJbHBIMU OCOOCHHOCTSMH KOHKPETHOTO TMPECTYITHOTO  JICSTHHS):
CTEIMIEHBIO OCYIIECTBICHHUS MPECTYMHOIO HAMEPEHHUs, CIOCOOOM COBEpILEHUS IMPECTYIUICHUS,
XapakTepoM HAHECEHHOI'O BpeIa, pPa3MepoM MPHUUYMHEHHOTO Yyiepda, OOCTOATENbCTBAMH,
CMATYAIOIIMMH M OTSAMYAIOUIMMH  OTBETCTBEHHOCTb,  JAPYTUMH  OOCTOSITEIIECTBAMH,
XapaKTepU3YIOIUMH, CI0c00, OOCTAaHOBKY M BpPEMs COBEPILEHHUS MPECTYITHOTO JEsHHS.
Paznuunas creneHb OOLIECTBEHHOW OIMACHOCTH KOHKPETHBIX MPOSIBICHUH IpecTyIUIeHUs
ONpesieEHHOro0 BHJAA (XapakTepa) YYMTBHIBAeTCA M 3aKoHojaresneM Ipu auddepeHuuanuu
NPECTYIUIEHUI Ha MPOCTHIE, C OTATYAIOIIKUMHU M CO CMATYAIOIIUMU 00CTOSITENbCTBAMH, & TAKXKE
OTHOCHUTEJIbHO-OTIPE/ICIEHHBIM XapaKTepOM CaHKIMN. XOTs CTeNeHb OOIIECTBEHHOM OMacHOCTH
NPECTYIUIEHUS Yallle BCEro XapaKTepU3yeTcss ero OOBEKTUBHOW CTOPOHOH, y4yéT CyqoM mnpu
Ha3HAUEHUM HaKa3aHWs XapakTepa W CTENEeHH OOLIECTBEHHONH ONAaCHOCTH KOHKPETHOIO
IPECTYIUIEHUSI BO3MOXKEH TOJBKO HA OCHOBE IIYOOKOTO aHajlu3a COBOKYIHOCTH BCEX €ro
OOBEKTUBHBIX M CYOBEKTHBHBIX NPHU3HAKOB, BBIABISIEMBIX B XOJI€ CYIEeOHOIO pPacCMOTPEHUs
Jena.

TpeboBanue 3akoHa 00 yuyéTe MOTHBOB M LieJIel COJESHHOIO JOIOJHSET MepevyeHb
CYOBEKTHBHBIX MPHU3HAKOB ACSHUS (MOMUMO (OPMBI U BU/A BUHBI), YIUTHIBAEMBIX CYAOM IpU
W. . [Ipy 5TOM MOTHB H LIeIb MOTYT BBIMIOJHATH PA3NUUHYIO poib. He sBIsisAch mpu3HaKaMu
cocTaBa TPECTYIUICHHsS, OHM MOTYT HE OTHOCHUTBHCS HEMOCPEACTBEHHO K COBEPUIEHHOMY
MPECTYIUIEHUIO U HE BIUATH Ha €ro KBanu(puKauio. B 3ToM ciydyae MOTUBBI U 1I€JTH COAESHHOTO
YUUTBIBAIOTCS TIPY Ha3HAUYEHUM Haka3aHMd. [[pyroe ux 3Hau€HHE COCTOMT B TOM, YTO OHH MOTYT
ObITh yKa3aHbl B Jucrno3uiuu cratbu OcoOeHHolt wacth YK B KkauecTBe 00s3aTE€IbHBIX



MPU3HAKOB COCTaBa MPECTYIUICHUS, YIUTHIBAEMbIX MPU KBATHU(PHUKAIUU JEHCTBUN BUHOBHOTO. B
3TOM CIy4ae OHU HE MOTYT YUUTBHIBATHCA CYJIOM NPU Ha3HAYEHUU HAKa3aHUsI, MOCKOJIBbKY YXKe
Y4TEHbl 3aKOHOJATeJeM NpH KOHCTPYMPOBAaHUM CaHKIMU 3a JaHHOE MpecTymieHue. B
COOTBETCTBUU C 3aKOHOM CYJl YYUTHIBAET IMYHOCTh BHHOBHOTO, IMIOCKOJIBKY OOCTOSITETILCTBA, €€
XapaKTepU3yIolMe, UMEIOT BaXKHOE 3HAYEHUE MPU HA3HAYEHUM HaKa3zaHWs. YUET JUYHOCTH
BUHOBHOTO TIPEATNOJaraeT OIEHKY COIUAIBHOTO OOJHKa JIUIA, CTEIIEHH €ro OMAcHOCTH MJis
oOIecTBa, MPOSBUBIICICS MPU COBEPUICHHH MPECTYIUICHUs, 00pa3za XKU3HU, CEMEHHOro u
MaTepuaIbHOTO TMOJIOXKEHUSI, COCTOSIHUSA 370pPOBbs, IMOBEACHHUS JO M TIOCIE COBEpUICHUS
MPECTYIUICHUs, HPABCTBEHHOTO OONMKAa M JPYruX OOCTOSTENHCTB, HE HAIIEANIUX CBOETO
HEIMOCPEACTBEHHOTO BBIPAKEHUS B MpecTymieHud. OTpuuaTeabHble CBOICTBA JUIA, YKE
OJIHAXK]IbI COBEPILMBIIETO MPECTYIJICHUE, JAaI0T OCHOBAHUE MOCTPOUTH BEPOSTHOCTHBIN MTPOTHO3
COBEpILECHUSI MM HOBOIO IMPECTYIJICHUS € YYETOM YCTOMYMBOCTH €ro aHTHUCOLUAIbHBIX
opueHTtanmii. Tak, HamuuuMe CyYAMMOCTH, aMOpalbHBIH 00pa3 I KHU3HHM  BHHOBHOIO
CBUJICTETILCTBYIOT O 0oJiee BBICOKOW CTEMEHH OOIIECTBEHHOW OMACHOCTU JTUYHOCTH, H, Kak
CIIEJICTBHE, HEOOXOOUMOCTH TMPUMEHEHHs OojJee CTpOrMX Mep HakazaHus g e
peconmanu3aiuu. Takue jKe CBOWCTBA JMYHOCTH, Kak 3abotra o Omu3kux, J00poTa,
OIaropoJICTBO, YeCTHAsI TPYAOBasl ACSITENLHOCTD, XapaKTEPU3yIOT BUHOBHOTO C TOJIOKUTEIHHON
CTOPOHBI M TAK)KE YUYUTHIBAIOTCS MPU U30paHUU MEPhI HAKa3aHUSI.

Boigensisi TMYHOCTD MPECTYNMHHUKA KaK CaMOCTOSITENbHbIM KpuTepuid M. H., 3aKOHOJATelNb
00s3pIBa€T CyJ YYUTHIBATh MIUPOKHA KPYr NAHHBIX O JIMYHOCTH BUHOBHOTO, €r0 MOJIHYIO
COIMAILHO-TICUXOJIOTHUECKYI0 XapaKTEPUCTHUKY B LENSAX JOCTHXKCHHS LeJed YroJIOBHOM
OTBETCTBEHHOCTU — HCIIPABJIEHUS JIMIlA, COBEPIIMBIIETO MPECTYIUIEHUE, U MPEIyNpeKICHUs
COBEPILEHHS HOBBIX MPECTYIUIEHUM Kak OCYXAEHHBIM, TaK M APYrUMHU JulaMu. BcectopoHHe
OLIEHUBAsl JINYHOCTh BUHOBHOTO, CYJ JOJKEH HCXOJUTh M3 TOTO, YTO MEpPEe] HUM HE TOJBKO
CyOBEKT TpECTyIUIEHUS, HO W OOBEKT NPUMEHEHHUS Mep HaKa3aHWs, HEOOXOTUMBIX s
pecolanu3aluid BUHOBHOro. Ompenensisi eMy BHI M pa3Mep HakazaHus, Cyld C Y4ETOM
CMSATYAIOIUX W OTATYAIONIMX OOCTOSTENHCTB JeNla U JIMYHOCTH BHHOBHOTO KOPPEKTHUPYET
JaHHYIO 3aKkoHoJaTeneM B caHKuuu cratbu OcobeHHoil wacth YK THNOBYIO OLIGHKY
OOIIECTBEHHON OMAaCHOCTH KOHKPETHOTO MPECTYIUICHHUs, pellas BOMPOC O TOM, SIBISETCS U
MPECTYIICHHE pPe3ylbTaTOM aHTHOOIIECTBEHHON OpHUEHTAlMM JUYHOCTH BHHOBHOTO WIIU
CllydailHbIM (CUTYaTHBHBIM) TiposiBIeHHEM. CyTh 0OCTOSITETBCTB, CMSTUYAIONINX U OTSITYArOIINX
OTBETCTBEHHOCTb, COCTOUT B TOM, 4YTO OHHM OXBAaThIBAIOT ILIMPOKO pPAaCIPOCTPAHEHHBIE U
HauOojee TUMHMYHBIE IS PA3HOOOPA3HBIX CIydyaeB COBEPIICHUS MPECTYINICHUW CHUTYallUH,
MOATOMY 3aKOHOJATENh BKIIOYMJI B HX IEPEUCHb HMEHHO T€ OOCTOSTENbCTBA, KOTOPHIC
OKa3bIBAIOT CYILIECTBEHHOE BIUSHUE HA CTEMEHb OOIIECTBEHHOW OMACHOCTH COBEPIIEHHOTO
MPECTYIJICHUsT U JIMYHOCTM BUHOBHOTO. I[lpM Ha3HaueHMM Haka3aHUs MO JejlaM YacTHOIO
OOBHHEHHUs CyJ YYHTHIBA€T TaKK€ MHEHHE IOTEPIEBIIETO O BHJE M pa3Mepe Haka3aHus,
MOJAJIEKAIIETO0 TPUMEHEHUI0 K OOBHHAEMOMY. VYTOJIOBHBIM 3aKOH TpPsIMO YKa3blBaeT Ha
HEOOXOUMOCTh OOOCHOBaHUS CyaOM HU30paHHON Mepbl Haka3aHus B  IPUTOBOPE.
[IpuMeHUTENbHO K JIMIICHHIO CBOOOMBI cPOpMYIUpPOBaHA MPHUHIUIKAIBHO Ba)KHAs OTOBOPKA:
HaKa3aHWe B BUJC JIMIICHUS CBOOOBI MOXET OBITh Ha3HAYEHO JIMIIb MPHU YCIOBUHU, YTO IENIU
YyrOJIOBHOM OTBETCTBEHHOCTH HE MOTYT OBITh JOCTUTHYTHl NpPUMEHEHHEM OoJjiee MSTKOTO
HaKa3aHWs, TMPEAYCMOTPEHHOTO COOTBEeTCTBYIomIe cratbeld Ocobennoit wactu YK
AJbTepHATUBHBIE OTHOCHUTEIBHO-OMpECNEHHBIC CAaHKIMK OONbIIMHCTBA cTareil OcoOeHHO
gactu YK mpemycMarpuBaroT mIMpOKUe Ipeeibl BUI0B (pa3MepoB) HaAKa3aHUS, KOTOPOE MOXKET
ObITh MPUMEHEHO 3a COBEpIICHHE MPECTYIUIeHHs KOHKpeTHoro Buaa. Cymay mpeaocTaBlieHa
3aKOHOM HIMPOKasi BOBMOKHOCTh MHAWBHIyaIN3alliy HaKa3aHHs N30paHusi UMEHHO TaKOW Mephbl
HaKa3aHUsl, KOTOpasi B HAUOOJIBIIIEH CTETIEHN COOTBETCTBYET BCEM 00CTOSTENILCTBAM COAESTHHOTO
Y LEJISIM YTOJIOBHOW OTBETCTBEHHOCTH.

B.B. Tumowenko



