3AYET, B rpax1aHCcKOM TIpaBe OJHO M3 OCHOBAaHMII pekpanieHus obssarenscTs (cT. 381 T'K).
[IpencraBnser coboii GopMy MCIIONHEHUS 2 WM HECKOJIBKUX 00S3aTENILCTB, CBA3BIBAIOIINX OJHUX U
TE€X e JUL. 3. TPOU3BOAMTCS Ha OCHOBAHWUHU COTJAIIEHHS 2 CTOPOH WIM MO 1-CTOpOHHEMY
BOJIEU3BSBIICHNIO, JOBEIEHHOMY JO CBEIEHHUS JApYyroil CTOpoHbl. ABTOMaTuueckuii 3., 0e3
OMOBeUIeHUs] 0 3. OPYrod CTOPOHBI, HEMpUEMIIEM, MOCKOJIbKY co3Aall Obl HEONpPEeNesEHHOCTh B
OTHOLICHUSX CTOPOH. BMecTe ¢ TeM HeJomyCTMMO ocnapuBaHHUE 3. IO MOTHBY HECOIVIACUsl JPYyrou
CTOPOHBI, T. K. 3. MPEACTaBISAET COOON OJHOCTOPOHHIOIO CHEJKY. 3., MPOU3BEAEHHBIN MO 3asBJICHUIO
OJIHOH CTOPOHBI, AEUCTBYET C TOrO MOMEHTA, KOI/Ia HAJIMIIO BCE YCIOBUA 3., @ HE C MOMEHTA, KOr1a
OBLIO CZENIaHO 3asBIIEHUE O 3., T. €. 3asBJICHUE 0 3. uMeeT oopatHoe nercteue. Jlns 3., cormacHo 1. 1
ct. 381 I'K, HeoOxonumo Hanmuuue 3 ycioBHil: 1) mpeabsiBisiemble K 3. TpeOOBAaHUS JTOJKHBI OBITh
BCTPEYHBIMU. DTO O3HAYaeT, YTO I[oramiaroliee TpeOOBaHUE AOKHO HCXOAMTH, HAMpUMep, OT
JOJDKHUKA, KOTOPBIM B JPYroM 0O0s3aTENbCTBE MEXAY TEMH K€ JIMLIAMHU BBICTYIAeT B KaueCTBE
kpenutopa. Ho momyckaroTcs MCKIIOYEHHS, Hampumep, 3. mpu ycrynke tpebdoBanus (cr. 382 I'K);
2) BcTpeuHble TPeOOBaHHS JIOJDKHBI OBITH OJHOPOAHBIMHU, T.€. MMETh OJHOPOJIHBIA (POIIOBOIL)
npenmer. Yame Bcero 3. mpuMeHsieTCs K JCHEXKHBIM TpeOoBaHusAM. Bo3MokHa Takke mepenada
OJIHOMMEHHBIX POJOBBIX BELIEH OAHOIO cOopTa W KadyecTBa. 3. BO3MOXKEH M B OTHOIICHUHU
0053aTeNbCTB, HE UMEIOIINX CBOMM IpeaMeToM Bemd. Hanmpumep, oH BO3MOXEH, KOT/ia peyb UJIET O
B3aMMHOM TPEIOCTABICHUH pPAadOT WM YCIYT, KOTOpble MOTYT OBITh BBIPQKECHBI B JCHBIraX.
OOHOPOIHOCTD HE UCYEPIIBIBACTCS JIUIIb MPEIMETOM 3aUUTHIBAEMbIX TPEOOBAHUN, OHU JTOJIKHBI OBITH
OJIHOPOJHBIMU IO CBOEH MpaBOBOHl mpupoje (HampuMmep, HE MOIYT ObITh 3aYT€Hbl BCTPEUYHbBIE
0053aTeNbCTBA, OJIHO U3 KOTOPBIX SBJISETCS OCHOBHBIM, a IPYro€ — aKIECCOPHBIM); 3) MO BCTPEUHBIM
OJIHOPOJHBIM TPEOOBAHUAM JIOJIKEH HACTYNUTh CpoK UX ucrnosiHeHus (ct. 295 I'K). Ecnu, Hanpumep,
CPOK IO OJJHOMY U3 JCHEKHBIX TPeOOBaHWU HE HACTYMHII, TO JODKHHUK IO 3TOMY TpeOOBaHHIO, HE
OTpULAsl HAJTMYMSL JI0JITra, UMEET IPaBO BO3Pa)KaTh MNPOTUB 3., T. K. OH JI0 HACTYIJICHUS CPOKA MOXKET
MOJIb30BaThCs CyMMOM Jonra. OJHAaKO CPOKU WCIIOJIHEHUS B 3aUUTHIBAEMBIX TPEOOBAHUAX MOTYT HE
coBnaaarh. IHOTAa CPOK MCTIONHEHUS HE yKa3aH WM ONpeAesiéH MOMEHTOM BocTpeboBanus. B aTom
ciydae TpeboBaHHe K 3. MOXKHO IPeabsIBUTH B Jt00oe Bpems. He Tpebyercs, uToObI pazMepsl 000HuX
TpeboBanuii ObuIM paBHBL. O0a 00s3aTeNbCTBA MPEKPAIAIOTCS, €CIM OHM paBHBI MO pasmepy. B
Clly4ae HepaBEHCTBA BCTPEUHBIX TpeOoBaHuil mocie 3. Golbliiee Mo pa3Mepy TpeOOBaHUE CYIIECTBYET
B TOM 4acTH, KOTOpas MpEeBbIIAET MeHblIee TpeboBaHue. He npenarcTByeT 3. U TO, 4TO BCTpEUYHBIE
OJTHOpPOJHBbIE TPeOOBAHMS BO3HUKIM M3 Pa3HBIX IPABOBBIX OCHOBAaHWM (HampuMep, OJHO — U3
JIOTOBOpA KYTTU-TIPOIAXKH, IPYro€ — U3 I0rOBOPa apeH/Ibl).

B HekoTOpBIX ciy4asx BCTpEeYHbIE OJHOPOHbIE TpeOOBaHUs He Moziexar 3. B cooTBeTcTBUM C
n.2 cr.381 T'K wue donyckaemcsa sauém mpebogeanuii: €clnu TO 3asBICHUIO APYroil CTOPOHBI K
TpeOOBAHUIO MOAJICKUT MPUMEHEHHIO CPOK MCKOBOM JaBHOCTHU M ATOT CPOK MCTEK; O BO3MELICHUU
Bpena, MNPUYMHEHHOTO JKU3HM WIM 3J0pPOBBIO; O B3BICKAHMM QJIMMEHTOB; O TOXHU3HEHHOM
COJIEpP/)KaHUHU; B MHBIX CIIy4asX, NPEAYCMOTPEHHBIX 3aKOHOAATEIbCTBOM MWJIM JOTOBOPOM. OTOT
NepeyeHb He SIBIISIETCS NCUEPIBIBAIOIINM, YTO CIEAYEeT U3 COJAEpKaHUs caMoi cTtaThu. Jpyrue ciydan
peyCMOTPEHbI, Hanmpumep, 1. 2 cT. 89, m. 2 cr. 99 I'K. HekotopeiMu ocobeHHOCTsIME 0Oanaer 3.
npu ycrynke Tpeboanus (ct. 382 I'K). [Ipu yctynke TpeOoBaHUS JTOJKHUK BIIpaBe 3a4e€CThb MPOTUB
TpeOOBaHUS HOBOTO KpeaUTOpa CBOE TpeOOBaHHE K IMPEKHEMY KpPEeIuTopy. DTO JOMYyCKaeTcsl Mpu
HalIU4yuu 2 ycioBuil: 1) ecnmu TpeOoBaHHME BO3HUKIIO 1O OCHOBAHUIO, CYIIECTBYIOLIEMY K MOMEHTY
MOJYyYEHHUs TOJDKHUKOM YBEJIOMJICHHs 00 yCTynKe TpeOOoBaHUs; 2) €M CpOK TpeOOBaHUS JTOKHUKA
HACTYIWJI JI0 TIOJIy4Y€HUsI UM YBEJOMJIEHHUS 00 YCTYIKe TpeOOBaHuUs, TUO0 ITOT CPOK B 00s3aTENHLCTBE
HE yKa3aH, 1100 onpeaenéH MOMEHTOM BOCTpeOOBaHUsA. JTa HOPMa KOHKPETU3UPYET 00Iee MpaBuio
ct. 357 T'K, He nomyckaromiee yXyIIIEHUS IIOJIOXKEHUS JOJDKHHKA NPU IMEPEeXoae IpaB 0
00513aTeNIbCTBY K HOBOMY KPEIUTOPY.

U .H. lemenésa
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