ECTECTBEHHOE HPA'BO, COBOKYIIHOCTb NPHUHUMIIOB, IMpPaBUJ, LEHHOCTEH,
IIPOJIMKTOBAHHBIX €CTECTBEHHOW MpHUpoa0i uenoBeka (boromM, pasymom u T. .) U, TEM CaMbIM,
Kak Obl HE3aBHCHUMBIX OT KOHKPETHBIX COLHAIBbHO-MOJUTUYECKUX YCIOBUNH W TOCYHAapCTBA.
Tepmun «E. m» cobupatensHo mpuMeHsierca K AoktpuHam [p. I'peuun, [p. Puma,
KaTOJIMYECKOMY €CTECTBEHHOMY IIpaBy (ToMu3My), YydeHusMm 3amn. EBponsr  13-18 BB.,
COBPEMEHHOMY «BO3pOXAEHHOMY» E 1., KOHUENIMM IpaB 4YeJIOBEKa, KOTOPBIE CYLIIHOCTHO
oTau4aroTcs Apyr oT apyra. CorylacHO JaHHOM KOHLeNuuu Belaensercd E. m. u mo3uruBHoe
paBo, KOTOpPOE [OJDKHO OIpenenarbes mnepBbiM. E. 1. TpaaunumoHHo o0oO3Hauaer
HA/AMO3UTUBHBIE HOPMBI U NPUHLHUIIBI, COJIEPKAHUIO KOTOPBIX IMPENNUCHIBACTCS aOCOIIOTHAS
3HAUYUMOCTb; KOHKPETHBIE COJEp/KaTElIbHbIE KPUTEPUM CIPABEIMBOCTH, HEMNOJAr0IINECs
(bopMynHpOBaHHIO B KauyecTBe aOCTPaKTHBIX HOpPM; (popManbHOE HaAyajo CIPaBEJIUBOCTH,
npearnojaraeMoe  anpuopHo  HeoOxoauMbeiM. E. 1. mpe3ioMupyer  conaepiKaTeIbHYIO
NPaBUIBHOCTh MpPaBa, YTO HE BCEI/la paclpocTpaHseTcs Ha (opMy BbIpaXeHHs NpaBa. IToO
00yCJIOBNIMBAET HEOOXOJMMOCTh OIICHKM 3aKOHAa C MO3WIMKA 3HAHHUs JOJDKHOTO TpaBa H
NPUBOAUT K aOCONIOTU3ALMM COJCpKAHUS TpaBa, MPOTUBOIOCTABICHUIO MpaBa M MOpPAJH.
CymHocteto E. 1. sBifercs JOKTPUHAIBHO-CYIIHOCTHAas KpPUTHMKAa CYIIECTBYIOLIETO
3aKOHOAATeNnbCTBA. E. M. 3aBUCUT OT ompenenéHHON (PUIOcCO(CKO CUCTEMBI, OMPEaCISIONIeH
METOJI OLEHKH IO3UTHMBHOIO IIpaBa, BBICTYNAET AWAIEKTUYECKOH Mapoid MO OTHOUIEHUIO K
MIO3UTUBU3MY, TaK Kak kaTeropuu E. 1., OTHOCHMBIE K NPaBOCO3HAHHIO, BCEr/a CTPEMSTCS K
3aKpEIJICHUIO B 3aKOHO/IATENbCTBE.

Konnenmus E. 1. Bo3HUKIA B AHTHYHOCTH, PAacCMaTpHUBasCh Kak CIIPaBEIJIMBOCTh
(IImaton, Apuctoreinb, puUMcKoe si3plueckoe npaso). B cuiry Teokpatuunoctu p. Bocroka E. m.
TaM BO3HHUKHYTb HE MOTJIO, T. K. IIPaBO JAHHOTO PErMOHAa OTPAXaJl0 €AMHYI0 M CaKpaJbHYIO
cipaBeyIMBOCTh. [IpuHsTHE XpHCTHAHCTBA BOCIHPUHAJIO A3BIYECKOE HACIENNUE IPU YCIOBUU
paccMoTpeHHsi XPHUCTHAHCTBA Kak Kputepusi abcomorHoW uctubl (MH. 14.6). Bropuunoe
nosieinenre E. m. B 3am. EBpome cBsi3aHO ¢ NPOHMKHOBEHMEM HIEH ApHUCTOTENs, JOKTpPUHA
KOTOpOTO OblIa corjacoBaHa ¢ XpucTUaHCTBOM @Domol AKBUHCKHM, BBIJCIHBIINM
CyOOpIMHAIIMOHHBIE OTHOIIEHUS! BOXKECTBEHHBIX U YETIOBEYECKHX, €CTECTBEHHBIX U MO3UTHUBHBIX
3aKOHOB, 4YTO IIO3BOJIWJIO BPEMEHHO pa3pelliuTh COBPEMEHHBIE IOJIMTHKO-COLMAIbHBIE
npo0ieMbl B MHTEpecax PUMCKOI IIepKBH.

Hausricmiee pacnpoctpanenue E. M., pa3fgenuBIIMCh Ha TEOJIOTHYECKOE (TOMHU3M) M
aTeMCTHYECKOE HAarpaBiIeHUS W OyaydH JONOJHEHO HOBBIMHU IOJIOKEHHUSIMHU (OOIIECCTBEHHBIN
JI0TOBOp), Moday4nsao B 17—18 BB. B KauecTBE OCHOBHOI'O HJIEOJIOTHYECKOTO OpyIusi OOpHObI ¢
TPaZMLMOHHBIM CTPOEM KaK IPOTHBOPEYAIMM €CTECTBEHHON CIIPABEAJIUBOCTH, IPOIPECCY,
3aKOHOMEPHOMY XapakTepy pa3BUTHSA. DTO JaBajio MPaBO Hapoay (K TPEeTheMY COCIOBHIO)
JMIINTD BJIACTU rOCyaps, HAPYIIMBUIETO YCIOBUS JOTOBOpa U NPUHLUIIBEI E. 1. 1 OCTpOUTH Ha
€ro OCHOBE OOIIECTBEHHBIH M rocyaapcTBeHHbIN cTpoid. Tak I'. I'poumit monuman mox E. m.
«IIPEANMCAaHUE 3/1paBOro pa3ymMa, KOMM TO WJIM HHOE JACUCTBHE, B 3aBHCHUMOCTH OT €O
COOTBETCTBUSl CaMOM pa3yMHOW Npupoje, Npu3HAETCAd JIMOO MOpPaJbHO MO30PHBIM, JHOO
MOpAJIbHO HEOOXOIUMBIM; TaKOoe JECUCTBHE MM BOCIPENIEHO, WM K€ IMPEeIINUCAHO CaMHM
borom, co3marenem mnpupons». T.I000c — «ecTecTBEeHHBIE 3aKOHBI, T.€. 005S3aTENbCTBA,
HaKJIaJpIBa€MbIe Pa3yMOM Ha KaXJIOT0 MHJWBHAA BO M30eKaHUE NATbHEUIIMX KaTaKIN3MOB U
OTpaHUYeHUs Mpou3Boa Oosee ciIbHBIX JUI. Jk. JIokk mojasen utor pa3putuio E. m. myrém
pa3BUTHUS, U3MEHEHHUs, JIOTIOJIHEHHsI BCEX COBPEMEHHBIX KoHuenuuid E. m. obmecTBeHHOro
JIOTOBOPA, HAPOJHOTO CYBEPEHUTETA, HEOTUYXKIAEMBIX CBOOO/I IMYHOCTH, COATAHCUPOBAHHOCTH
BJIACTEH, 3aKOHHOCTM BOCCTaHMsI NPOTHUB THUPAaHA, MPUMEHEHHBIX K KOHKPETHOMY
HUCTOPUYECKOMY MOMEHTY.

OcobenHoctpio pa3Butust E.m. B mepBoil mMojoBHHE — cepeaumHe 18 B. sBIsSETCS HX
(dbopMynTUpoBaHE B OTHOCUTEIHHO CIIOKOHHOW UCTOPUYECKON 0OCTaHOBKE Ha OCHOBE OOTraToro
KaK TEOPETUYECKOro, TaK U MpaKTU4YecKoro Hacieaus. IlepBbie k€ NOKTPUHBI BOZHHMKAJIN Kak
peakuusi Ha KOHKpeTHble nonuTuieckue kpusucel. K.-XK. Pycco (1712—-1778) cunrezupoBan u
TBOPYECKHM pa3BUJ BCE MPEIUIECTBYIOIIME BO33PEHUS B CBOEH JOKTPHUHE, BBICTYIMBILIEH



MIOJIMTUYECKOM OCHOBOM JAIBHEHMIIMX COLMAIBHBIX PEBOJIIOLUN U MOTpsCeHUN. EcrecTBeHHOE
COCTOSTHUE XapaKTepU3yeTCsl OTCYTCTBHEM YaCTHOW COOCTBEHHOCTH, BceoOIiel cBOOOIOW U
paBeHCTBOM. HepaBeHCTBO MOXKET ObITh JHIIb (PU3NYECKUM, OOYCIOBICHHBIM HPUPOIHBIMH
pasnuuusiMu moaen. OAHaKo MOsABICHUE YaCTHOW COOCTBEHHOCTH U COLIMAIILHOTO HEPABEHCTBA,
NPOTHUBOPEUAIMX ECTECTBEHHOMY pPaBEHCTBY, oOycioBiHuBaeT OOprOy Oorarbix W OEAHBIX U
nosiBiieHue HecnpaseanuBocTU. [Ipunsatue xoHctuTyuun CIHIA 1787, peanbHO 3aKpenuBIIEH
uaen E. m., oOycloBHIIO KaueCTBEHHOE M3MEHEHHE €ro CYIIHOCTH (3alluTa IMpaB Ooratoro
MEHBUIMHCTBA, OTKAa3 OT «YUCTOM aeMokparum» U E. 11.).

B xonme 19 — nawane 20 B. HaOmogaercsi mpouecc «Bo3pokaeHus» E. m., koTopoe
KOPEHHBIM 00pa30M OTJIMYAETCS OT KJIACCHYECKOTO MEPHOJa, yKa3bIBas Ha M3MEHEHHE 00bEMa
€CTECTBEHHOTO IpaBa B MCTOPUYECKOM IIpolecce (COIEp)KaTENbHBI  PENITUBU3M).
CoBpemenHoe E. 1. nperMyIecCTBEHHO KOHCEPBAaTUBHO M €CTECTBEHHBIM IIPU3HAET yCTPOUCTBO
3aMaJHON LMBUIIM3ALMU, CTPEMSCh PACHPOCTPAHUTH €€ IPaBOBbIE M MHUPOBO33PEHUECKUE
napaJurMsl (MpaBa 4eJoBeKa, MEXIYHAPOIHOE TPaBO) Ha BCE MUPOBOE cOOOIIECTBO Oe3 yuéra
TPaJULMOHHBIX IIEHHOCTEH; BKIIIOYAET TEOJOrMYECKOe, OOBEKTUBUCTCKOE, HEOKAHTHAHCKOE,
TPAHCLIEHIEHTAJIBHOE, K3UCTEHIMAIBHOE, IICUXOJOTHYECKOE HampasieHus. E. M. oTHocUTcs K
IIPAaBOCO3HAHHUIO U MO3BOJIIET COBEPUIEHCTBOBATH COACPKaHNE HOPMATUBHOI'O MAaCCUBA, OAHAKO
B CHJIy COOMPATENbHOCTH JOKTPHH, BXOSIINX B KOHLEHIMIO €CTECTBEHHOTO NPaBa, BO3HUKAIOT
IIPOTUBOPEUUS] MEXAY JIaHHBIMM JOKTPUHAMU M, KaK CJEICTBUE, MEXIYy IpeJlaracMbIMU
coco0amMH BO3JICHCTBHSI Ha pEalbHbIi HOPMAaTUBHBIA MaccuB. VICTOpus yKasbIBaeT, 4TO
NOJIO’KEHMsI, aHaloruyHple E. 1., ObUIM 3aKOHOJATENIbHO 3aKPEIUIEHBl W IMPAKTHYECKH
ucnonb3oBanbl BKJI, Pycckum u JKeMONTCKHUM, 4TO CBHUJAETENBCTBYET O CYILIECTBOBAHUU
HAllMOHAJIBHBIX KOHUEenumi E. 1., BO3HMKAlOIMX HE3aBUCUMO OT 3alagHbIX JIOKTPHH,
Ha3bIBAEMbIX OOIIENPU3HAHHBIMHU.

C.A. Kanunun



