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B nacrosiee BpeMs CyliecTByeT psJ] IPaBOBBIX MPOOIEM, CBA3AHHBIX C IIPABO-
BBIM pEryaupoBaHueM OpayHoro jgoroopa. OnHa U3 TaKHX MPOOJIEM 3aKIIOYACTCS
B TOM, YTO B HACTOSILEE BPeMs TaK M HE MOJIyYeH OJHO3HAYHBIM OTBET Ha BOIPOC,
4yTO c000i1 mpeacTaBisgeT OpauHbIii TOrOBOP — MOTHOLIEHHBIN IPAXK1aHCKO-TTPABOBOM
JIOTOBOP HWJIM JOTOBOp ocoboro pona. [Ipuyuem OTBET Ha JaHHBIA BONPOC MMEET HE
TOJNBKO OOJBILIOE TEOPETUIECKOE, HO M BXKHOE MPAKTHUECKoe 3HaueHHe. UTo kacaeTcst
JieicTBytolIero 3akoHonarenbersa Pecriyonuku benapyce, To Hu Kogeke PecryOnuku
Benapych 0 Opake 1 cemMbe, HU I'PakJJaHCKOE 3aKOHOJIATEIbCTBO B HACTOAIIECE BPEMs
HE JaeT OAHO3HAYHOTO OTBETA Ha MOCTABJIECHHBINH BOIPOC.

Mp! Obl Ha3BaJM MHYIO NPUYUHY — HEJOCTAaTOYHAs MPOCBEHIEHHOCTh I'PaXKIaH
B 9TUX BOIPOCAX U OTCYTCTBUE CHOPMUPOBAHHOM NPABOBOM KYJIBTYpBI B TAKOM 00I1Ie-
CTBEHHO-3HAaYMMOM HMHCTUTYTE, KaK Opak M ceMbs. VIMEHHO 3TO W SBISETCS LEIbIO
M3Y4YEeHHUs JaHHOTO BOIIPOCA.

TpaAMIMOHHOM 1IEeTIbI0 3aKITFOYCHUST OPAYHOTO JIOTOBOPA SIBJISICTCS PEIICHUE BO-
MPOCOB B TAKMUX 00JACTAX CEMEHHOM )KNU3HH, KaK UMYILECTBO U JICTH.

Henb3st HeooneHUBATh O4eHb OOJIBIION IICUXOJIOTUYECKOW HArpy3KH, KOTOPYIO
HECEeT Tpolecc 00CYXKIIeHHs U 3aKItoueHus OpayHoro jnoroBopa. Eciu sxe Mbl 00pa-
THUMCS K HayYHBIM UCTOYHUKAM, TO YBUIUM, YTO B HACTOSIIEE BPEMS B IOPUANIECKOI
HayKe CyIIECTBYET HECKOJIBKO MPSIMO MPOTHUBOIIOJIOKHBIX MHEHHUH 110 JAHHOMY BOIIPO-
cy. OntHa 4acTh npaBoBeOB (M UX OOJBIIMHCTBO) CUUTACT OpauHBIN JOTOBOP MOJIHO-
LIEHHOM TpaKJ1aHCKO-ITPABOBOM CAEJIKOM, U KaK CIEJICTBHE 3TOI0 — IOJIHOLIEHHBIM
rpaXkIaHCKO-IIPAaBOBBIM JI0roBOpoM. IlpaBna, ompeneneHHbIM HEIOCTaTKOM yKa3aH-
HBIX paboT B JAHHOW YaCTH MCCIICIOBAHUS, HA HAIIl B3MVISA, SABJISICTCS TO, YTO JIaHHbBIC
ABTOPBI MPAKTUYECKU HUKAKAM 00pa3oM He apryMEHTHPYIOT CBOM MO3UIINHU, OTHOCS
OpayHbIil JOTOBOP K IPakJaHCKO-TIPAaBOBOMY JIOTOBOPY Kak ObI B MOPSIKE JOJKHOTO.

Jpyrast ke 4acTh MpaBOBEOB, HAOOOPOT, HE CYUTACT OpPAYHBIN JIOTOBOP Pa3HO-
BUJTHOCTBIO T'PaXKIAHCKO-IIPABOBOTO JIOTOBOPA, & BUAUT B HEM JJOTOBOP 0COOOTO poaa
(sui generis), 1oroBop ceMeitHoro mpasa [3, c. 69].

Ha nHam B3msi, OpadHbIi JIOTOBOp SIBJISIETCST PAa3HOBHHOCTBHIO JIBYCTOPOHHEH
CICTIKH, HA HETO PAaCIPOCTPAHSIOTCS HOPMBI Kak [ paskIaHCKOTO 3aKOHOATeNbCTBA, TaK
U ceMelHoro npasa. [ pask1aHCKUi KOIEKC yCTaHABIMBACT OOIIHE ITOJIOKEHHUS 110 TIOBO-
JIy COBMECTHOTO UMYyILlecTBa cynpyros, a Koxekc PecryOnuku Benapyck o Gpaxe u ce-
Mb€ TH BOIIPOCHI Pa3BUBACT U KOHKPETH3HUPYET. BpauHblii TOroBOp SBISETCS CIEACTBHU-
€M YCTaHOBJICHUS M1y CYIpyTraMH JOrOBOPHOTO PEKMMa UMYIIECTBA.

Bwmecre ¢ Tem, 3akirodeHrne OpauHOTroO JJOTOBOPA TO3BOJISIET HE TOJIILKO PEIIUTh,
HO M TOpOH NpeaynpeauTh MacCy HeONIarompusATHBIX MOCIEACTBHH ISl CYNpPYTOB,
B CITydyae pacTop)KeHHs Opaka HIIH COBEPLICHUs CJIETIOK C HEIBIIKHMBIM UMYILECTBOM.
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B cooTBeTcTBHM C TpaXIaHCKUM 3aKOHOJATEIILCTBOM CJIelKa JIeHCTBUTENbHA IIPU CO-
OJIONEHUU CIIEAYIOUIMX YCIOBUM:
*  colep:KaHUE CAEIKHU 3aKOHHO;
*  YYaCTHHUKH CHIEJIKU 00JIQIAIOT JIeeCcrioCOOHOCTHI0, HEOOXOMUMOM JUIS COBEp-
LIEHHs AaHHOTO BUJA CIIEIIKY;
*  BOJICU3bSABJICHUE YYAaCTHHUKOB CJ/IEJIKH COOTBETCTBYET MX JI€HCTBUTEIbHOMN
BOJIE;

* B ClIydasX, IPAMO IPEIyCMOTPEHHBIX 3aKOHOM, JOJKHA OBITH COOMIONEHA

yCcTaHOBIEHHAst (hopMa CACNKH.

[lepeuncieHnble yCIoBUs ASHCTBUTEIBHOCTHU CAEIOK IIPUMEHSIOTCS U K OpadyHO-
My noroBopy. [Ipu HecobmaroneHun J1000ro U3 yKa3aHHbIX YCIOBUM OpauHbIi 10roBOp
MIPU3HAETCS HeNeHCTBUTENBHBIM. DTO 03HAYAET, YTO YCTAHOBJIEHHbIE OpadHBIM J0TO-
BOPOM IpaBa H 00s13aHHOCTH CYIPYTOB HE BO3HHUKAIOT, TO €CTh OH HE MOPOXKIAET TeX
[IPABOBBIX IIOCJIEACTBUH, Ha KOTOpbIE ObLI HAIlpaBJIeH, MPUYEM, KaK IIPABUIO, C MO-
MEHTa €ro COBEPILICHHUS.

BpaunbiM 10r0BOpOM 10 GETOpYCCKOMY IPaBy BO3SMOXKHO YPEryJHpOBaHUE Kak
MMYIIECTBEHHBIX, TAK U JIMYHBIX HEUMYIIECTBEHHBIX NMPABOOTHOIICHUH MEXAY Cy-
IIpyraMy, a TaKkKe MpaB M OOSM3aHHOCTEH CyNpyroB B OTHOLICHUM WX AETEH, BKIIIO-
qast HOpPMBI, METO/IBI M CPEICTBA BOCITUTAHHS JIETEH, MECTO UX MPOXKHBAHMS, pa3Mep
AJIMMEHTOB Ha HUX, MOPSI0K OOIIEHUS C JETbMHU OT/EIbHO IPOXKUBAIOIIETO POAUTENLS
U IpyTrre BOIPOCHI COJEPKAHUSA U BOCIIUTAHUS AETEH.

Taxum 06pa3om, IPOBEJCHHBIN aHAIN3 TIOKA3aJl, YTO OpayHbIil JOTOBOP COOTBET-
CTBYET BCEM IIPU3HAKAM, XapaKTEPHbIM Ul IPa’KIaHCKO-IIPABOBBIX CAENOK U 3aKpe-
IUICHHBIM B HOpMax ['pakmaHckoro 3akoHomaTenseTBa. M3 atoro cienyer, uro Opau-
HBIN JIOTOBOP SIBIISICTCS MOJTHOIIEHHON TPaXK/1aHCKO-IIPABOBOM CIEITKOH.
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