JTIOBEPUTEJIBHASI COBCTBEHHOCTD (TPACT), caMOCTOSITCNIbHBI HHCTUTYT
COBPEMEHHOM aHTTI0OCAaKCOHCKOM cuctembl npaBa. [eiictByer B BenukoOpurtanuu, CILIA, npyrux
CTpaHaX yMOMSHYTOM mpaBoBOM cuctembl. Bapuantsl [I. c. (T.) MOSBHWINCH B HEKOTOPBIX
CTpaHax KOHTHHEHTajbHOro npasa. CymHocts [I. c. (T.) 3aKiI04aercs B TOM, UYTO YYPEAUTENb
TpacTa, KOTOPBIA SBJsETCS COOCTBEHHHKOM OIPEAEIEHHOTO HMYILECTBA, HAJCNSET CBOUMH
IpaBaMU JIOBEPUTEIILHOIO COOCTBEHHHKA ISl BJIAJICHUS M YIIPABICHHS JAHHBIM UMYIIECTBOM B
UHTEpecax, O00O3HAYCHHBIX YUPEIUTEIEM OJHOIO WIM HECKOJBKHX BBIFOJOTpPHOOpEeTaTeNnei,
Ha3bIBaeMbIX OeHepuiapamMu. Yupeaurenb TpacTa U OeHepuuuap MOTYT COBIAJaTh B OJHOM
muue. [, c. (T.) 3apoauiachk eie B CpeAHEBEKOBOW AHrmuu. Kak caMoCTOSATENbHBINA MPaBOBOM
MHCTUTYT TpacT chOPMUPOBANICS B PA3BUTHIX €BPONEHUCKUX TOCYAapCTBax B cepenuue 19 B., a B
CIIA — B nauazne 20 B. s 1. c. (T.) XapakTepHO pacxXoxACHUE MEXIY (OPMaIbHBIM TUTYIIOM
U peaJIbHbIM CTaTyCOM MMYIIECTBA. JTO PACXOXKIEHHE MPOSBISIETCA B TOM, YTO B OTHOIICHUSX
CO BCEMHM HUHBIMU JUIAMH (KpoMe YyupenuTens U OeHeuuMapa) TpaCTH BBICTYMACT Kak
COOCTBEHHUK ((hOpMaJIbHBIA TUTYI), OJTHAKO JEHCTBYET OH TOJBKO B CTPOIOM COOTBETCTBUU C
YCTQHOBJICHHBIMU €My YYpeauTelleM LelsiMH. BmecTe ¢ TeM MOIHOICHHBIM COOCTBEHHHUKOM
TPAaCTH HE CTAHOBUTCS, MOJIOKEHUE PEATBHOTO (TUTYJIBHOIO), a He (hOPMaJILHOTO COOCTBEHHHUKA
3aHUMaeT ydpeauTenb Tpacta. CaMo THpaBO COOCTBEHHOCTH Kak Obl paCIIEIUIIETCS MEXIY
HECKOJIbKUMU cyObekTaMu. C TOUYKHM 3peHUs] aHTJIOCAKCOHCKOM CHCTEMBbI IpaBa Takasi CUTYyaIUs
HE BBI3bIBACT MPOTHBOPEYHI, MOCKOJBKY TaM IMpPaBO COOCTBEHHOCTH COCTOMT M3 MHOKECTBa
pa3IMYHBIX NMPaBOMOYMN, KOMOMHAIIMM KOTOPBHIX, B CBOIO O4Y€pedb, MOTYT JaTh A0 1,5 ThIC.
BApHAHTOB PpAa3JMYHBIX MpaB COOCTBEHHOCTU. PaciieruieHne mnpaBoOMOYM COOCTBEHHHKA
BO3MOKHO TakXe HCXOJsd M3 JeJeHHMs aHIVIMICKOro mpaBa Ha oOliee NpaBoO M IPaBo
CIpaBeAIMBOCTH.

B nactosiee Bpems mexanusm /1. c. (T.) IIMPOKO UCHOJIB3YeTCsS B CaMbIX Pa3HOOOpa3HbIX
LeNsAX: JUIsl YIpaBieHHs LEHHbIMM OymaraMu, yIpaBJIEHHsI M KOHTPOJS 3a JESTEIbHOCTHIO
0J1arOTBOPHUTENBHBIX, YACTHBIX IEHCUOHHBIX M IPYTHX (POHJOB, KOHCOJIUJAUN U KOHLEHTPAIH
KaIlUTalIoB C MOCIEeIYIOIUM 00pa30BaHHEM MOHOIIOJIUCTHUECKUX 00beIMHEHUH U T. A. Tpactu
MOJKET OCYILIECTBIATh B OTHOLICHMM I[IE€PEJAaHHOTO €My HMYIIECTBa IIUPOKUNA CHEKTp
IOPUINYECKUX U (PAaKTUUYECKHX ACUCTBHUI, HO TOJBKO B TEX IpeaesiaX, KOTOpbIe ONpe/eeHbl
yUpeUTENbHBIM aKTOM, U CTPOro B HMHTepecax OeHedunuapa. benepurmapamu BBICTYNAIOT
yKa3aHHbIE yupeIuTeNeM JIHMIA, HO UMM MOXET OBbITh M 3apaHee HEONpEeAENEHHBIM Kpyr JIMII.
[TocnenHee NMPUMEHMMO K TaK Ha3blBa€MbIM OJIAarOTBOPUTEIBHBIM TpacTaM, KOTOPbIE MOTYT
yUpeXKIaThCcs B LENAX PAa3BUTHUS 3IPABOOXPAHEHUS, KYIbTYphl U T. . B oTinume oT 0OBIYHBIX
YaCTHBIX TPAcTOB, TaKHE TPAcThl HA3bIBAIOT IYOJMYHBIMHU, IOCKOJIBKY OHM JIEHCTBYIOT B
MHTEpecax BCEro oOliecTBa WM OTAENbHOW ero yactu. OCHOBHas 3ajaya JTOBEPUTEIHHOTIO
COOCTBEHHHMKAa COCTOMT B OO0ECIEUYEHHMH COXPAaHHOCTU IMEPEJaHHOTO €My MMYILIECTBa.
OnHOBpeMEHHO OH 00s3aH COBEpIIaTh C 3TUM HMYILIECTBOM JIHOOble 3aKOHHBIC OIEpaluy,
NO3BOJIsifOIIME OeHehHIMapy MOJYYUTh MAKCUMalbHYIO NpUObUIb. OTBETCTBEHHOCTh NEpPEn
TPETHUMHU JIMLIAMH 110 0053aTEIbCTBAM, CBSI3aHHBIM C MCII0JIb30BAaHHEM OOBEKTa JI0BEPUTEIILHOM
COOCTBEHHOCTH, TpacTU HECET MOJHOCTBIO CAMOCTOSITENIbHO. 3a CBOIO JIEATENBHOCTh
JIOBEPUTEIbHBII COOCTBEHHHMK I0JIydaeT BO3HArpakaeHue (OOBIYHO B BHJIE INPOLIEHTOB OT
JIOCTUTHYTOM mpuObUIM). B3aMMOOTHOIIEHUSI OBEPUTEIHHOIO COOCTBEHHHMKA C yUpEAMTEIEM
Tpacta U OeHeumapoM B 3HAUYUTENHLHON Mepe HaXOoAATCs 3a (POPMaNIbHBIMU PaMKaMHU U HOCST
noBepuTenbHbIN  (puaynuaphsiil) xapakrep. llposiBieHue n0BepUTENBHBIM COOCTBEHHUKOM
JIOJDKHOM 3a00TIMBOCTH MPU MCIIOJHEHUH CBOMX (DYHKIMH HE PEerjJaMEeHTHUPOBAHO JETaJbHO B
HOpMaTHBHBIX akTax. CoOJt0/ieHne JaHHOTO TPeOOBaHUS B ClIydae CIiopa OMpeaeisieTcs: CyA0M.

B oTiaMume OT aHIJIOCAKCOHCKOW CHUCTeMbl KOHTHHEHTAJIbHOE IPaBO HE MPHU3HAET
pacuiernyieHMe TpaB M TUTYlda COOCTBEHHMKa (UAesd pacllelUIeHHOW COOCTBEHHOCTH,
rOCIHOJICTBOBABIIIas B €BPOIEHCKOM MpaBe B 310Xy ¢eopanu3Ma, Oblia OTBEprHyra B 19 B. u
3aMeHeHa Teopuell BemHbIX MnpaB). CuMTaeTcs, YTO COOCTBEHHHMK JHOO COXpaHSEeT CBOU
MIOJTHOMOYHS B MOJTHOM 00BEME (HaXke MpH Mepexo/ie UMYIIECTBa K APYroMy JIMIy, Halpumep, B
apeHny), 1100 yTpauMBaeT MX BMECTE C MPABOM COOCTBEHHOCTH, HO HE MOXET pa3feiuTh UX



MEXJy co0oif M uHbIMU Junamu. ['paxganckoe 3akoHopaTenscTBO PecmyOnuku benmapych He
3HaeT mHCcTHTyTa [, C. (T.), HO MpeaycMaTpUBaeT Ui COOCTBEHHMKA BO3MOXKHOCTH INEpeiaTh
CBO€ MMYILECTBO B JOBEPUTEIILHOE YIPABICHUE APYrOMY JIMIY, YTO, KaK IMOAYEPKUBACT 3aKOH,
HE BIEUET mepexoja K JTOBEpUTEILHOMY YIPABIISIOUIEMY IIpaBa COOCTBEHHOCTH Ha TepelaHHOoe
eMy UMyIIecTBO (cM. [ogepumenvroe ynpasienue umyuecmeom).

M.B. Mewanosa



