JOKTPUHAJIbHBIE ONPEAEJTEHHUA TIOHATHUA
«'OCYJAPCTBEHHbBIH PEXKUM» B KOHCTUTYILHUOHHOM IIPABE

B. A. Amumpouenko, besopycckull 2ocydapcmeeHHbli yHuUgepcumem

[NTorsaTHE TOCYIAPCTBEHHOTO PEKUMA SIBIIICTCS AKTYATbHBIM B COBPEMEH-
HOH HAyKe KOHCTUTYIMOHHOTO Ipasa. Jloaroe BpeMs TEPMUH «IMOTUTHUCCKHH
PESKUM» AOMHHHPOBAN B TOCYJAPCTBEHHO-NIPABOBOH Hayke. [lox HMM mOHM-
MaJuCh (POPMBI B METOBI OCYIICCTBICHIA TOCYAAPCTBCHHON BrIacTH. B 3aBu-
CHMOCTH OT COUYCTAHMS TAKUX METOMOB, KAK CBOOOJA W HACHIIHE, BBHIACIIINCH
JIBA BUAA MOJIATHYCCKOTO PEKUMA — JCMOKPATHYCCKUH M ABTOPUTAPHBIH.

Psn rocymapcreoBenoB, Takmx Kak II. A Bapb6amar, C. H. Bouapos,
10. A. Ky, B. H. Ilanosasn, B cBonx padoTax OTOMIECTBILUIH TOCYAAPCTBEH-
HBIH PEKUM C MOHATHEM MOJIHTHYCCKOTO JIMOO BKIIOYAIHN €T0 B MOCICTHEC.
MOoXHO YTBEP/KAATH, YTO B JOKTPHHE KOHCTHTYIIMOHHOTO ITPaBa IEPBBIM CIIO-
JKHIIOCh  ONPEICICHHE TOCYJAPCTBEHHOTO PEXKHMMA, COTJIACHO KOTOPOMY OH
MPSACTABIICT CO00H 00OOIICHHYIO XapaKTCPUCTHKY (DOPM H METOIOB OCYIIC-
CTBJICHHS TOCYJAPCTBECHHON BJIACTH B TOM WK HHOU cTpaHe. B koHue 90-x rr.
XX B. IOCTENCHHO Pa3BHBACTCA MOAXOJ, BBIBOMALIMI MOIUTHYCCKUN PEKHM
3a mpezensl (POPMBI TOCYAApCTBA. B KOHCTHTYIIHOHHOM IIPABE BCE YAMIE CTAJIO0
TOBOPHUTBCS O TOCYJAAPCTBECHHOM PEKHUME, KOTOPBIH HE TOKACCTBCH IOJIUTHYIC-
ckoMy. ['ocy rapcTBEHHBIH PEKUM HE MOJKET OBITh CBEJCH K METOAAM JICSITCITb-
HOCTH TOCYJAPCTBCHHBIX OPTaHOB M BKJIIOYACT POJIb IMOJUTHUYCCKUX MAPTHH,
OOIIECTBEHHBIX OOBEANHCHUH, TTOJHTHUCCKYIO ACATEIFHOCTD PA3IUYHBIX CO-
[OUATBHEIX TPymI. KiTFOUYeBBHIM B ONMPEACICHUM JAHHOTO IOHSITHSI CTAHOBUTCS
peanbHBIH MOPAAOK (PYHKIMOHHPOBAHMA M B3aMMOACHCTBHS BBICIINX OPTaHOB
rOCyJapCTBEHHOM BJACTH M APYTHX 3JIEMEHTOB MOJUTHYECKOM cucrembl. Ha
CCTOAHSMIHUI ACHb JAHHAS TOYKA 3PCHHS IOIACPKUBACTCS HEMHOTHMHU. OHa
MPOCICKUBACTCA B PadoTax poccuiickoro rocymapcreoseaa b, A, CrpamyHa,
npeacTapurenei kKapeapsr KoHCTHTYIHOHHOTO Tipasa bI'Y JI. A. Tlpuxoxpko n
H. M. Konaparosuy, ykpaunrckoro npodeccopa C. K. bocrana

Takum 00pazoMm, TpaauWIMOHHAsS TpHaga (POPMBI TOCYTAPCTBA MOXKET
ObITh IIEpecMOTpeHa. biarogapst COBOKYIMHOCTH TPATUIMOHHBIX €€ JJIEMECHTOB
MBI HMEEM HEKOTOPOE MPEICTABJICHHE O BIACTH B cTpaHe. OTHAKO HU OJWH M3
HHUX HE TOBOPHUT HAM O PEaJbHOM (PYHKIMOHHPOBAHHH BBICIIHX OPTAaHOB BIa-
CTH B CTpaHe, 00 WX B3aWMOOTHOIICHUSIX APYT C APYTOM M MHBIMH HOJIUTHYIC-
CKHUMH 3JIEMCHTaMH. B TO BpeMsI Kak MOJHTHYCCKHH PEXUM MOXKET OBITh 00b-
SIBJICH JFOOBIM, HCOOXOIUMO 3HATH, YTO PCATHHO MPOUCXOTHT B TOCYIAPCTBE.
NMEHHO Takyr0 BO3MOXKHOCTh HAM MPEIOCTABILIET MCCICTOBAHUE TOCYAAPCT-
BEHHOTO PEXMMa BO B3aUMOCBA3H C (popmoii mpasieHus u GpopMoii aaMuHu-
CTPAaTHBHO-TEPPUTOPHATBHOIO YCTPOHCTBA. [OCYIapCTBEHHBIM PEKUM  OT-
KPBIBACT HAM PCABHbIC 3HAHMUS O BIACTH, €€ B3ANMOOTHOLICHHUSX C HAPOAOM H
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HWHBIMH 3JIEMCHTAMH. BBeACHHE JAHHOTO 3JIEMEHTA M3MEHICT TPAJULMOHHOC
TIPEICTaBJICHUE O (DOPME TOCYIAPCTBA, TAK KAK MBI HE IPOCTO 3aMEHSIEM OTHO
TIOHSTHE HA IPYTOC, & MCHSIEM JJIEMEHT YCTOSBINCIHCS CHCTEMBL

Taxoli ”HHOBALIMOHHBIH MOAXOJ K MOHATHIO FOCYIAPCTBEHHOIO PEKUMa
Pa3BUBACT KAaTCTOPHAIBHO-TIOHATHHHBIN ammapaT HAYKW KOHCTHTYI[HOHHOTO
mpasa. [Ipuammast Touky 3peHmst [Ipuxoapko, Korapartosmy, CrpamyHa, cra-
HOBUTCSI BO3MOKHBIM TIEPECMOTPETh YCTOMUMBYIO KATETOPHIO (POPMBI rocy-
JApcTBa M MO-HOBOMY PACCMATPHBATH BXOJAINKE B HEE 3JICMEHTHL Tak, BO3-
HHUKAFOT HOBBIC KiIaccHpuranuu (opM NpaBicHHA, OOYCIOBICHHBIC TEM WA
HHBIM TOCYJAPCTBEHHBIM PEKUMOM, H BPSI ITH 3TO OBUIO OBI BO3MO)KHBIM B
CIIy4ae OTOXKACCTBICHUSA TOCY JAPCTBEHHOIO PEKUMA C MOTUTHICCKHM.

Takum 00pa3oM, U3 ABYX OCHOBHBIX H3JIOKCHHBIX TOUCK 3PEHHS HA JOK-
TPHHAIBHbIC OMPEACICHHS MMOHATH «TOCYIAPCTBCHHBIN PEKHM» B KOHCTHUTY-
IOHOHHOM IIPABE MOCICAHAI MPEACTABILICTCA HAM HamOoJIee TIEPCIECKTHBHON 1
TpeOyroImei JanbHEHINEH pa3paboTKu.

POJIb HABJIIOJATEJIEM B U3BUPATEJ/JbHOM ITPOLIECCE

T. A. Axumyk, bpecmkuli 2ocydapcmaeHHblll yHUgepcumem
umeru A. C. IlywkuHa

B ACMOKPATHICCKUX TOCYAApCTBAX HAJIUYIUEC HWHCTUTYTA HE3aBHCHMOTO
HAOMOACHUS HCOOXOAUMO I OOCCIICUCHHS MPHHIUIA OTKPBITOCTH W TJIac-
HOCTH, a TaKKe HEAOIYIICHHSI HAPYUICHUH TPeOOBaHMI M30HMPATEIHHOTO 3a-
KOHOAATETbCTBA. [IpHCYTCTBHE HAOMOmATENeH ClIOCOOCTBYET AKTHBHOMY yda-
CTHIO TPAKIAH B BHIOOPAX, COACHCTBYCT MPOBCACHHUIO BHIOOPOB HA BHICOKOM
YPOBHE M HMOBBIIACT YPOBEHb CIPABEATHBOCTH HX IMpoBeacHuA. Kpome Toro,
OCHOBBIBASICh HA OIIBITC H 3dKOHOJATCILCTBC, OHH, KAK HC3dBHCHMBIC JIHIIA,
MOTYyT NIOACKA3aTh MyTH YJIYUIICHUA TCXHHUUCCKOTO W OPTaHHU3AIHOHHOTO
MpOoIecca MPOBEACHHA TOJIOCOBAHHS H BRIOOPOB B LICTIOM.

Baxncimas ¢yHkmus HaOmomaTencii — 0003peBaTh XOA TOJOCOBAHHA,
OHH HMCHKT BO3MOKHOCTH BBIIBJIATH TAKHC HAPYLICHHUA 3aKOHOAATCIIBCTBA,
KOTOPBIC MOTYT JOITYCTUTH WICHBI KOMUCCHH HWJIH TPAKIAHE.

HaOnromaTemn BRICKA3BIBAIOT CBOC MHCHHC O MPABHJIBHOCTH X04a H30H-
PaTEIbHOTO MPOLECCa H PEKOMEHIYIOT IyTH €r0 COBCPIICHCTBOBAHUA. OxHA-
KO 3TO BO3MO)KHO JIUIIb IPH OTCYTCTBHHU CO CTOPOHBI HAOFOIATENICH PeaB3s-
TOCTH.

Kak mpaBmmo, HaOmoAaTemw CTPEMSITCS IONYIHTh KaK MOXHO Oolee
TOJTHYI0 WH(OPMALIHIO O MPOBCIACHUH BRIOOPOB U PeEepPeHIYMOB, a TOCyaap-
CTBO B JIMLE BJACTBYIOIIMX OPraHOB 3aHHTCPECOBAHO B OTPAHHYCHHH TAKOH
rHpopmaunn. Tak, HepeaKo y HAOIFOAATENCH HET JOCTATOYHBIX PECYPCOB IS
MPOBEICHHUS TOJHOLCHHOTO HE3aBHCHMOTO HAOMFOOCHUS M MOJCYETA KOIHIC-
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