3. BpCMCHHbBIC MPOMCIKYTKH MCKIY OTICIbHBIMH 3MH30IaMM MPOIO.T-
HKACMOrO MPCCTYVILICHHSI MOIYT ObITh Pa3HbIMM MO MPOIO.PKHTCIbHOCTH: OT
HECKOIBKHX MHHYT J0 HECKOIBKHX IET.

Ha OCHOBAHHMH 1AHHBIX MPH3HAKOB ONPCACICHUA PAaCKpbIBAKOTCSt MYTH
Pa3pCILCHHS TPYIHOCTCH, BOHUKAOMMNX NPH KBAIN(UKALWK NPOIOIKACMBbIN
MPECTYNICHUH B CNYYae MOKVIICHWA, COVYACTHA, JOOPOBONBHOIO OTKAZA. 4
TAKKC MPH NPUMCHCHHH WHCTHUTYTA @MHHCTHH H.IA JABHOCTH.

IIpeacTaBnaeTCa 0MCBUTHON HEOOXOIUMOCTb U 0OOCHOBAHHOCTb 3AKpPEN-
JCHASE NOHATHA «MPOIOTKACMOC MPCCTYMICHHC» B TCKCTC YrOJOBHOrO KO-
Adckca PccmyOamkn Benapycb, YUMTBIBAs MOCHCIOBATCNbHBIN, JOTHYHBIA H
CHCTEMHBIH XAPAKTEP PACMOIOKEHHUA B HEM HOPM.

K BONPOCY OB YIrONOBHO-NPABOBOM NOHATUN
TOProsnv nioabmMmn

A. A. Hosukosa
beaopveerul cocvoapemaeniiniit VUgepcumem

CoraacHo c1. 25 Konctutvunn PecnyOankn Beaapyces rocyaapcrso odcec-
ncynBacT CBOﬁO,J_V, HCMPHKOCHOBCHHOCTb W JOCTOWHCTBO .IMYHOCTH, Yka3zaH-
HOE MPaBO OXPAHACTCA M YTOJOBHBIM 3aKOHOM MOCPEICTBOM YCTAHOBICHHA
3aNpPCTOB HA COBCPLUCHHUC MPCCTYMHBIX MOCATATCALCTB HA JIMUHVIO CBOOOAY
YC.I0BCKA. HanGo.1cc onacHbIM MOCAraTC.ILCTBOM HA JAYHY KO CBO(’)O,II,}-' YC.I10-
BEKA SAB.IICTCA TOProBiA JIOIbMH KK COBpeMEHHAA (hopMa padcrBa. COracHo
u. | c1. 181 YK Pcenydnnku Benapyces (aaiace — YK) noa Toprosacii ntoabmu
MPH3HACTCA KYMLI-MPOTAKA YCIOBEKA HIH COBSPIICHHC MHbIX CICNOK B OT-
HOLUCHHH CrO, & PABHO COBCPLUCHHBIC B LC/SIX IKCILIYATAUMHA BCPOOBKA. NCpC-
BO3KA, NCPCIAA. ¥KPbIBATC.ILCTBO W.IW MOOYHCHHUC YC.I0BCKA.

CpaBHHTEIGHBIA AHANH? MOKA3LIBACT. YTO HOPMA. NPEIyCMATPHBAKOLIAL
OTBCTCTBCHHOCTb 3d TOPrOB.IHO JTHOAbMH. HANOINTCS B TCCHOM KOHKVPCHLMHK C
APYFUMH Y TOJIOBHO-MPABOBELIMK  HOpMaMH. [1POBCACHMC OTIPAHHUCHHS CO
CMCEKHBIMH COCTABAMH MPECTY NICHUH CNOCOOCTBYET MOHHMAHHK) CYIMHOCTH U
NPHU3HAKOB TOProB.IH TH0IbMH. ONPCACICHHBIC BADHAHTBI TOPrOBIH THAbMH,
COBCPIICHHBIC B LIC/ISIN CCKCYA.IbHOMN IKCNAYATALMH (OCOOCHHO CYTCHCPCTBO),
KOHKYPHPVIOT ¢ HCMNOIB30BAHHCM JAHATHA NPOCTUTYUHCH WMAH CO3TAHHMCM
VCNOBHH 114 3aHATHA npocTuTyumcii (cT. 171 YK). Coraacxo 4. 2 mpuMcuanuii
K cT. 181 YK HCNOIb30BaHUC 3aHATHS MPOCTHUTY UMCH SIBIICTCS PAa3HOBHUIHO-
CTLIO CCKCYAIbHOH dkcnavaTtauuu. LlIMpokas TpakTOBKA 3aKOHOJATCALHOM
(hOPMY THPOBKH «HCMO.Ib30BAHUC 3AHATHS MPOCTHTY UMCH» OYICT OXBATHIBATh
HEKOTOPHIC BAPHAHTH TOProBIH TEOIbMH, [IPeaCTABNACTCSA, YTO TEPMHH «HC-
MO1b30BAHMC 3AHATHA MPOCTHUTY LIUCH» CICAYCT TOJKOBATL OMPAHMUHTCILHO.

Bo3HukacT BOMpocC 0 pa3rpaHHUCHAK BCPOOBKH B LIC.ISIX CCKCYAIbHOM JKC-
navarausn (c1. 181 VK) H BOBNCUCHHS B 3aHATHC NPOCTHTYLHEH (c1. 1711).
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[Tonsgrusa «Bcpﬁomca» H «BOBICUCHHC» CXOJHbI NO-CBOCMY COJACPIKAHUED, [lona
BCpOOBKOH NOHMMACTCH HAOOP. HACM, CKIOHCHHC, MPHUBICUCHHC B KAaKYHO-
THOO0 OPraHH3AIHK) OVTCM BBCICHHA B 32]6.‘[}")1{16[{[/[6 NOTCPNCBLUCTO OTHOCH-
TCIbHO YCIOBHiT MPCINaracMoOi CMy ACATCILHOCTH C LC/AbIO 3KCILIYATALMHM, a
MoJ BOB.ICHCHHCM — CKIIOHCHHMC .TMLA K Ol'IpC,ElCJCHHOﬁ ACATC.IbHOCTH. Conoc-
TABICHHC MPHU3HAKOB COCTABOB BCp60BKI{ YCIIOBCKd W BOBICUCHHA B 3dHATHC
l'lpOCl"[/IT_Vl.l[/ICﬁ MOKa3blBaCT, YTO OTIPAHHYCHHUC MOYKHO MPOBCCTH TO.IbLKO IO
uem. BepOoera B koHTEKCTE CT. 181 VK npeanoiaract od43aTe.IBHOS HAJH-
UHC LCH CCKCYANBLHOM DKCIIVATALUM,

Ectb CXOICTBO COCTABA NPCCTYILICHHS TOProOB.IM THJIbMH H NOXHIOCHHUC
YCIOBCKA B IE.TIN CEKCYATIbHOM WIH MHOH KCNIvATAIHH (n. 2 <. 2 cT. 182
YK). CoraacHo u. | c¢T1. 182 YK NONHMIICHHCM YCIOBCKA SBIACTCA TaMHOC,
OTKPBITOC, MYTCM OOMAHA H.TH 310¥ MOTPCOICHHUS JOBCPHCM, H.IM COCAHHCHHOC
¢ HACHIMEM H.IM C ¥TPO30H €10 NPHMECHCHIUI, HIM HHBIMH (JOPMAMH NPHHYIK-
ACHHUsI MPOTHBONPABHOC 3aBTAICHUC THLIOM. TOpl"OB.‘IS[ JHIBMA (;l'IOJ'I_\"lCHlflC
YC.I0BCKA B LUC.TIINX CIro '3KCI'IJ]:\-'HTHLl[/IPI) TOKC MOMKCT ObITb COBCPLUCHA CMOCO-
0aMH, AHATOTHMHbIMYA NMOXHINCHUIO “¢ToBeKa, OxHako B YK Betapven Jan-
HbIC JCSHUS ABTAKTCS CAMOCTOATCIALHbIMH MPCCTYNICHUAMMU, B ¥TO.IOBHO-
MPABOBOM CMbICIC «3dBIAICHHC» YEIOBEKOM B IC.IIX CCKCYATLHOH WIIH MHOH
IKCMIYATAUMUU TOKHO ObITh CONPsiZKCHO € 3AXBATOM CJAOBCKA M MCPCMCLUC-
HHUCM Cro B apyroc Mccto. [Ipu TOprosic 1r0abMH «NOIVHCHUC» HCIOBCKA HC
MPEINOJIATACT B KAYECTBE 00 3ATEIBHOTO NMPH3HAKA NEPEMEIICHHE Y€ I0OBEKA,

BOMPOCHI YCTAHOBJIIEHUA
3APAHEE OBAYMAHHOIO YMbICNA

A. M. Mapkoea
beaopveerul cocvoapemaeniiniit VUgepcumem

B poccuiickoif IUTCpaTyPC BBICKA3LIBACTCS UACS TMPHHSTHUS BAPAHCC 00-
AYMAHHOIO ¥MbICJIA KAK KPHUTCPHS BblICICHHUS OTIC.IbHBIN COCTABOB MPCCTY M-
JeHMIE BBHAY 0C000H OOLWECTBEHHOM OMACHOCTH MPEIVMBIILICHHBIX JCSHUH.
YK Pceny®aukn Benapych HC ONCPHPYCT MOHATHUCM «3apaHCe 001y MAHHbIH
¥MbICCI», @ HAYKA YTO.IOBHOIO NPaBa PacCMATPHBACT CrO B KAYUCCTBC WHOIO
BHIa ¥YMBICTA, Kak M3BECTHO, VMBICENI. MO MOMEHTY €¢r0 ()OpMHPOBAHHA. NOI-
Pa3ICAACTCA Ha 3apaHce 003y MAaHHbIH, BHC3AMHO BO3HUKWKNKA U a()CKTUPO-
BAHHbIH. B TCOpHM ¥rOJOBHOrO mpaBa C¥IUCCTBYCT HCCKOIBKO MOJXOIOB K
YCTAHOBICHUIO TMOHSITHSI 3APAHCC 001V MAHHOIO ¥ MBICA,

[NcpBbiii MOIX01 OCHOBAH HA OMPCAC.ICHUH 3aPaHCC 001y MAHHOPO VMbIC-
14 yepes BpeMeHHOH npH3HAK, OCOOCHHOCTHIO BIIETCS TO. YTO BOIHHKHOBE-
HHC ¥MbICNA OTACICHO OT COBCPIUCHHSI MPCCTYILICHHS BPCMCHCM. JaHHYIO
TOouky 3pcHus pazacnsor A. U, Papor, I1. C. Jarcab, [, I1. Koro. Cywecr-
BYET M HHO¢ MHCHHC, COTIACHO KOTOPOMY NMPH3HAKOM 3apaHee 00IyMAHHOTO

153



