TakuMm 00pa3oM, MBI MOXKEM cClielaTh CIEIYIOIINE TEOPETHUECKUE BBIBOJIBI:
1) riaBHBIC TPHU3HAKM HAIMOHAIBHOTO 3aKOHOJATENIbCTBA, PETYJIHUPYIOLIETO
KOMIIEHCALIUI0 MOPAJIIBHOTO BpEAa 3a HAPYUICHUE JIMYHBIX HEUMYIIECTBEHHBIX
npaB, — CyObEKTUBHOCTh €TI0 YCTAHOBJICHUS U YYET CYJOM CYMMbI KOMIICHCAIUH,
yKa3aHHOM B  HCKOBOM  3asiBIEHWHW; 2) Il HaJJIEXAIIero  MpaBOBOIO
perynupoBanus B [IIIBC No 7 HeoOXoauMoO 3aKpenuTh IMOJIOKEHUE O TOM, YTO
MHUHHUMAJbHBIN pa3Mep KOMIICHCAIIMU MOPAJbHOIO BpEela 3a HAPYLICHHUE JTUYHBIX
HEMMYILIECTBEHHBIX IPaB JOJDKEH COCTABJISTh OJHY MUHUMAIBHYIO 3apaOOTHYIO
miary; 3) cuutaeM LenecooOpasHeiM UckmounTh U3 IIIIBC Ne 7 nmonoxenue o0
yd4eTe MaTepHAIbHOIO  TOJIOKEHHMSI  MOTEPIEBIIEr0 W HMMYLIECTBEHHOI'O
(puHAHCOBOTO) MONIOKEHHUS] TPUYUHUTENS Bpela IMPHU OINPEACICHUH pPa3MepoOB
KOMIIEHCAIIUM MOPAJIBHOTO BpE/a.
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B Hayke rpaxmgaHCKOro IipaBa CYIIECTBYET JUCKYCCHs, CBSI3aHHas
C TOHUMaHHUEM KJIaCCU(PUKAIIUU TPAKTAHCKO-TIPABOBBIX JIOTOBOPOB.

OmHMM U3 CHOPHBIX BOIMPOCOB SIBISICTCS KiaccUUKaIMs JOTOBOPOB
B 3aBUCUMOCTH OT UMYUIECTBEHHOT'O MPEIOCTABICHUS. DTO BO3ME3IHBIE JIOTOBOPHI,
B KOTOPBIX UMYIIIECTBEHHYIO BBITOJ1y, IUIATY UM MHOE BCTPEUHOE MPENOCTABICHUE
3a MCIOJIHEHHWE CBOMX OO0S3aHHOCTEW MOJy4yaroT 00€ CTOPOHBI, U 0€3BO3ME3HbBIC
JIOTOBOPBI, 10 KOTOPBIM TOJILKO OJIHA CTOPOHA 00S3yeTCsl MPEAOCTABUTh YTO-JTHOO
JIpyrol cTopoHe O0e3 TOJydeHHs OT Hee IUIaThl WM HWHOTO BCTPEYHOTO
MPEIOCTaBIICHUS.

Jluckyccusi 3aKiio4aeTcsi B BOMPOCE O TOM, MOXKET JIM KOHKPETHBINA JTOTOBOP
OBITh BO3ME3JHBIM WM O€3BO3ME3JHBIM B 3aBUCUMOCTU OT MPEAYCMOTPEHHBIX
ycinoBuii B HeM. BepHbiM OyJaeT MHEHHME O TOM, YTO ATO 3aBUCUT OT BHJA
noroBopa. Hampumep, [I0roBop KyIUIM-TIPOJQKH BCETJa SBIAECTCS TOJBKO
BO3ME3/IHBIM, JIOTOBOP JApEHHUS — TOJIbKO 0e3BO3Me3THbIM. OJHaKO JOTOBOPHI
XpaHEeHUs, MOPYYEHUsI MOTYT ObITh KaK BO3ME3JIHBIMU, TaK U 0€3BO3ME3THBIMHU.
TeM He MeHee 3aKOHOJaTeb yCTaHOBWII obO1iee mpaBuiio (cT. 393 ['paxxmanckoro
konekca Pecriyonmuku bemapycws (manee — I'K)), coriacHo koTopomy JOTOBOp
MpeAnoiaraeTcsi BO3ME3JIHBIM, €CIM W3 3aKOHOJATENIbCTBA, COJEpKaHUSA WU
CYILIECTBA JOTOBOPA HE BBHITEKAET UHOE.

CrnenyroomuM CHOPHBIM BOTIPOCOM SIBIISIETCS KJIAaCCH(PUKAIUS JTIOTOBOPOB B
3aBUCHUMOCTH OT MOMEHTA 3aKJIIOYEHHUS JIOTOBOPA, TO €CTh BBIJEIEHUE JTOTOBOPOB
peanpHbIX U KOHCEHCYyalbHbIX. HexoTopble aBTOpHI, Takne kak M. M. Pacconosa,
I[1. B. Anekcus kinaccupuuupyloT Ha peajibHble U KOHCEHCYalbHbI€ HE JIOTOBOPBI,
a Bce caenku B uenom. Jlpyrue xe aBTophl, Hanpumep, M. B. KapnbiueBa u
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A. M. XyxuHa JensT N0 TaKOMYy KPUTEPUI0 UMEHHO A0roBophl. B cBOIO ouepenn
[O. B. PoroBa npuaep:kuBaeTcsi BTOPOrO MHEHHUSA, C KOTOPBIM CIEAYET
COTJIACUTHCS, TAK KAK HE COBCEM BEPHO JIENIUTh BCE CACIKA HA KOHCEHCYaJbHBIE U
peanbHble. Takoe JeleHue MOKHO TPOU3BECTH B  OTHOUIEHUU TOJBKO
JBYCTODOHHUX H MHOTOCTOPOHHUX CHEJIOK, T.€. CHEJIOK, SBISIOIIMNXCS
JIOTOBOpaMH. DTO OOBSICHSETCS TeM, 4uTo coryiacHo cT. 154 T'K cmenka — ato
ONpENEIICHHbIC JEWCTBUS TpaXJIaH M IOPUAWYECKUX JIMI, HAMNpaBJICHHbIE Ha
YCTAHOBJIEHHE, W3MEHCHUE WM [PEKpPalleHHE TPAKIAHCKUMX MpaB U
oOsi3aHHOCTe. MHBIMU croBamMH, 3TO TMOBEAEHHE, KOTOPOE HE MOMKET OBITh
peaJbHbIM WM KOHCEHCYaJdbHbIM. B 3TOM KOHTEKCT€ MOXKHO OTMETHUTh, YTO
OJTHOCTOPOHHSISI CHENIKa HE MOXKET OBITh peanbHOM WM KOHCEHCYaJbHOM.
KoHceHCyallbHbIE JOTOBOPBI — 3TO JAOTOBOPHI, IS BO3HUKHOBEHHS KOTOPBIX
JIOCTATOYHO OJJHOTO COTJIAUIEHUS! CTOPOH (HarpuMmep, KyIisi-poAaxa, NoCTaBKa 1
np.). PeanmbHble — 3TO JIOrOBOpPBI, CUMTAIONIMECS 3aKIIOUEHHBIMH C MOMEHTa
nepeayn BEIIM Ha OCHOBE COTJIALLICHHS (HAmpuMep, 3aeM, NEPEBO3Ka TI'PY30B,
XpaHEHUe U Jp.), T. €. IOMUMO JOCTUTHYTOTO COTJIAIICHUs JIOJHKHA MOCIEA0BATh
nepeaada BelM (JIGHEr, oOKa3zaHue yciayr U T.1.). s peanpHOM crenku
XapaKTEepHO, YTO MpaBa U OOS3aHHOCTH HE MOTYT BO3HUKHYTH JI0 MOMEHTa
nepeaaydy Bely. B 3ToM ee NpUHIUIHAIBHOE OTINYUE OT KOHCEHCYAIbHOU CIIEIKH.

Ha ocnHoBe ct1.403 I'K MOXHO cHenaTh BBIBOJ, 4YTO, IIOMHMO YETKOTO
BBIJICJICHUS [0 JAaHHOMY KPUTEPUIO KIACCU(PUKAIMM MHOTHMMHU IUBUJIMCTaAMU
TOJIBKO KOHCEHCYAJIbHBIX U PEAIBHBIX JOTOBOPOB, CYIIECTBYIOT U UHBIE TOTOBOPBI.
Tak, ecTb JOrOBOpPHI, MOMEHT 3aKJIOUEHHUS KOTOPBIX 3aBUCHUT OT HAJUYHUS HX
roCyJapCTBEHHOM  peructpanuu.  Hanpumep,  OOroBop  KyIUIM-IIPOJAXKU
HEJBUKUMOTO HMMYLIECTBA, MO KOTOPOMY MEpPEeXo] IMpaBa COOCTBEHHOCTH Ha
HEJIB>KMMOCTb MOJJICKUT 00513aTeIbHOM TOCYJapCTBEHHOM peructpanuu. Bropoit
IIPUMEP — O3TO JOTOBOP PEHTHI, KOTOpbIA corimacHo cr. 555 I'K mommexur
HOTapUaJIbHOMY YAOCTOBEPEHHUIO, a JOTOBOP, MPEIyCMATPUBAIOLINNA OTUYKICHUE
HEJIB>)KMMOTO HMYIIECTBA TMOJ BBIIUIATY PEHTHI, MOMJICKUT TOCYyAapCTBEHHOM
perucTpanuu.

OTAeNnbHO CTOUT CKa3aTh U MPO JIOTOBOPHI, 3aKJIF0YaeMbIe Ha OUpPKE, KOTOPhIE
corinacHo 3akoHy Pecnyonmuku benmapych «O TOBapHBIX OHpIKax» CUHUTAIOTCS
3aKIFOYCHHBIMA C MOMEHTa WX PEruCTpallid TOBApHOW OWpPIKEH, eciu MHOE He
MPEAyCMOTPEHO TpaBUIaMU OUPIKEBOM TOPTroBJIM TOBapHOU Oupxu. [lo MHEeHMIO
[O. B. PoroBoii, Takue IOrOBOpPBI COCTaBIISIIOT CAMOCTOSITEJIBHYIO TPYIILY TaK
Ha3bIBAEMBIX (POPMATIbHBIX (PETUCTPUPYEMBIX) 10TrOBOPOB. COOTBETCTBEHHO, U3-32
crnenupUKd MOMEHTA 3aKJIIOUEHUSI TAKUX JIOTOBOPOB OTIMYAIOTCS U MOCIEACTBUS
HECOOJIIOJICHHUST ~ YCTAHOBJIEHHBIX  COOTBETCTBYIOUIMMU  HOpMaMu  IPaBUIL.
Hanpumep, cormacHo 4.3 cr.522 'K B caydasx, Korma oAHa W3 CTOpPOH
YKJIOHSIETCSI OT TOCYJIapCTBEHHON pPETHUCTpaIiuu Nepexojia mpaBa COOCTBEHHOCTH
Ha HEABW)XKMUMOCTH, CyJ BIIpaBe IO TPEOOBAHUIO JPYroll CTOPOHBI BBIHECTH
pellieHne O TOCYJapCTBEHHOW perucTpanuu mepexoja IpaBa COOCTBEHHOCTH.
A cTopoHa, HEOOOCHOBAHHO YKJIOHSIOIIAACS OT TOCYAApCTBEHHOM PErucTpaluu
nepexojia mpaBa COOCTBEHHOCTH, JOJDKHA BO3MECTUTH JAPYrol CTOPOHE YOBITKH,
BBI3BAHHBIC 3aJ€PKKOU PETUCTPALIUH.
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Takum  00pa3oM, pacCMOTpPEHHE BBIIEYNOMSHYTHIX JAMCKYCCHOHHBIX
BOIIPOCOB CIIOCOOCTBYET MPENOTBPAIICHUIO HEOIArONpUATHBIX MOCIEACTBUI IS
CTOPOH B CJIy4a€ HEBEPHOI'0 IOHMMAaHUs IPUPOJBI TOIO WJIM HWHOIO JOr0BOpAa,
KOTOPBIE MOT'YT BBIPaXKaThCsl, HAIIPUMEP, B HENPABWIBLHOM OIIPEIEICHUA MOMEHTA
BO3HMKHOBEHHUS TpaB U O0S3aHHOCTEH CTOPOH BCJEJICTBUE HEBEPHOTO
OIPEIEIICHUS] MOMEHTA 3aKJIIOUYEHHS CaMOI'0 I0r0BOpa.

Ocmoaoeckuli C. B.
CLICK-WRAP COI'JIAIIEHHUA KAK CITIOCOBb 3AKJIDYEHUA CAEJIOK
B 3JIEKTPOHHOM ®OPME
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Hayunwiii pykosooumens: kano. opud. Hayk, ooyenm Ceaokosckas E. A.

3akmouenne click-wrap moroBopa mpoucXoaMT TMyTeM NPOCTABICHHS Ha
aneMenTe caita (Check-box) ¢ moamuceio «s coriacen(a)», Haxomsmeecs MOCIe
TekcTa jgorosopa. OObIUHO, HE OTMETHUB naHHBIA Check-DOX, motpebuTenh HE
MOJKET MPOJOJDKUTH 0OPMIICHHE 3aKa3a WJIM MEPEeWTH K oIuiare ToBapa. Takum
o0Opa3oM, JaHHBIC JCHCTBUS MOYKHO pacIieHWBaTh Kak akment. B cwry m. 1 ct. 408
['paxnanckoro koxaekca PecnyOomuku bemapycs (manee — I'K) akumentom
pU3HAETCS OTBET JIMIA, KOTOPOMY ajpecoBaHa odepTa, O €€ MPUHSITHH.

OTMmeTHM, YTO aKIEeNT HE JOJDKEH COAepX aTh M3MEHEHHUs YCIOBHH OQepThI
WM KaKux-JTu00 JOMOJIHUTENBHBIX YCIOBUW, B TPOTUBHOM Ciy4ae OH OyJner
SBJISITHCS BCTPEUHOU 0(hepTOH.

Hcropuueckn mepBbIM CYACOHBIM pEIICHHEM, B KOTOPOM Oblla TpH3HAHA
opuaudeckas cuiia cooctBeHHo click-wrap-cormamienus, SBISIIOCH PEIICHUE T10
neny Hotmail Corp. v. Vans Money Pie, Inc., B koTOpoM cornaiiienue o mopsiake
M0JIb30BAaHUs TIOYTOBBIM SIIIMKOM Ha caite Www.hotmail.com Owlio mpu3HaHO
JEHCTBUTETLHBIM, BKJTIOYAs YCIIOBUE O 3aIPeTe PACChUIKHU criama.

Poccuiickas nmpakTuka nmpu3HaeT JeHCTBUTENBLHOCTH click-wrap-cornamenuii.
B nocranoBienuu JeBsaToro apOMTpakHOTO anejuIsMOHHOro cyAa OT 22 ampens
2019 1. Ne O9AIl — 9865/2019 ObLIO yCTAaHOBIEHO, YTO OAHMM M3 YCIOBHM
MPU3HAHUS TAKOTO COTJIAIIEHUS IEUCTBUTEIBHBIM JIJIi 00EMX CTOPOH SIBIISIETCS TO,
YTO TIOJB30BATENb JOHKEH COBEPIIUTH aKIENT MOTh30BATEILCKOTO COTIIAIICHUSI.

AnemnsaunoHHoe onpeneiaeHrne MOCKOBCKOTO TOPOJCKOTO cyaa oT 15 mas
2018 r. mo memy Ne 33-15765/2018 ycraHOBWUIIO, YTO pa3MeEIIEHHUE BHUIIEO Ha
xoctuare YouTube mMpOWCXOMUT MpPU YETKOM BBIPAKEHUU TIOJIH30BATEIEM
corjacusi Ha JajbHEHIIee OoOHapOJOBaHUE WM HCIIOJIH30BAHME IMPOU3BEICHUS HA
YCIIOBUSIX, OTPAXKEHHBIX B MOJIH30BATEIIHCKOM COTJIAIIICHHH.

benopycckoe 3aKOHOIATENBCTBO HE COACPKUT HOPM, HAIPaBJICHHBIX Ha
perynupoBaHue MaHHBIX cornameHni. ClaemoBaTeNbHO, TMOPSAIOK 3aKITIOYCHUS
click-wrap-cornamenuii 10JDKEH OCYIIECTBIATHCS C TIOMOIIBIO OOIIHMX TOJIOKEHUI
0 3aKio4YeHuHn jAoroBopa. llo HamieMy MHEHHIO, 3TO OOOCHOBAaHO TE€M, HYTO
3aKOHO/JATeNb HCXOJUT W3 OTCYTCTBUS TPEANOCHUIOK K JTOMY, ITOCKOJBKY
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