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MNPEAYHNPEXJIEHUE U ITIPECEYEHUE 3JIOYIIOTPEBJIEHUSA
ITPOIECCYAJIBHBIMU ITPABAMMU B APBUTPAKHOM ITPOIECCE

Konoeanoe Pygpam Pagpaunoeuu
cmapuwiuti npenooasamenb Kageopvl 2paxcoancKo20 npoyeccyarbHo2o npasa
Kaszanckozo gunuana @®I'EOYBO «Poccutickuil 2ocyoapcmeerHblll YyHU8epcumem
npasocyousy, cyovs Apoumpasicnoeo cyoa Pecnyoauxu Tamapcman ¢ omcmaske

igt757arbitrl@gmail.com

HccnenoBanue npobsieM 3510ynoTpedsIeHHs MPOLECCYyabHBIMU TIPaBaMu
UMeEET OOJIbIIIOE MPAKTUYECKOE 3HAUYCHUE B LIEJISIX UCKIIFOUEHUSI HET0OPOCOBECT-
HBIX JE€HCTBUI YYaCTHUKOB apOUTPaKHOTO IMpolLiecca.

B 4. 3 cr. 17 Konctutyuuu Poccuiickoit denepanuy 3akperieH BakHEH-
il mpaBoBoil mpuHIu: «OCyIecTBIEHHE MPpaB U CBOOO YelOBEeKa U Tpax-
JTAaHWHA HE JOJKHO HApYIIATh MpaBa U CBOOOABI APYTUX JIUI». JJaHHBIA KOHCTHU-
TYUMOHHBIN MPUHLNI HAXOJUT CBOE JalbHEMIIEE pa3BUTHE, KAK B MaTepHallb-
HOM, TaK U B IPOLIECCYaJIbHOM 3aKOHOaTeNbCTBE Poccuiickot denepanni.

Cornacno cr. 1 I'paxxnanckoro koaekca Poccuiickoit @eneparuu (najiee —
'K P®) mpu yCTaHOBJIEHMH, OCYLIECTBICHHMU M 3alIUTE TPAKIAHCKUX IpaB
Y MPY UCTIOIHEHUH TPAXIAHCKUX OOS3aHHOCTEM YYaCTHUKU TPAKIAHCKHUX TPaBO-
OTHOIICHUI JOJKHBI JIEHCTBOBAaTh AOOPOCOBECTHO. HUKTO HE BIIpaBe W3BJIEKATH
MIPEUMYIIIECTBO U3 CBOETO HE3aKOHHOTO MJIM HETOOPOCOBECTHOTO MTOBEACHMSI.

B cuny . 1 c1. 10 'K PO He nomyckaroTcs OCyIIeCTBICHNE TPakKIaHCKUX
MPaB UCKJIIOYUTEIBHO C HAMEPEHUEM TPUUMHUTD BPEl IPYroMy JINIY, AEHCTBUSA
B 00X0J1 3aKOHA C MPOTUBOMNPABHON 1EJIbI0, a TAK)KE€ MHOE 3aBEJOMO HEI00po-
COBECTHOE OCYIIIECTBIICHHE IPAXKIAHCKUX TIPaB (3710yNOTPEOICHHE TPABOM).

[IpuHIIUTT HETOMYCTUMOCTH 3JI0YNOTPEOJICHUS MPABOM, YCTAaHOBJICHHBIN
B cT. 10 'K P®, onpenenser oOmue rpaHuIlbl OCYIIECTBICHUS TPaKIaHCKUX
mpaB ¥ 00sS3aHHOCTEH.

OTOT MPUHITUI TPOJOIIKAET CBOE Pa3BUTHE U B apOUTPAKHOM TPOIIECCy-
aJbHOM 3aKOoHOJAaTenbCTBE Poccuiickon deaeparu.

B cootBercTBUM € 4. 2 CT. 41 ApOUTPa)KHOTO MPOIIECCYATTLHOTO KOAEKCa
Poccuiickoit ®@enepanuu (nanee — AIIK P®), nuna, ydacTtByromue B Jede,
JIOJDKHBI JOOPOCOBECTHO TOJIB30BAThCA BCEMHU MPUHAICKAIIUMU UM IPOIIeC-
CyaJIbHBIMU TTPaBaMH.
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[Ipu sTOM JeranbHOE TMOHSTHE 3JI0YNOTPEOJICHHS] CTOPOHOM MPOIECCy-
aNbHBIMU TPaBaMHU B 3aKOHE HE yCTaHOBJIEHO. B Hayke u cyneOHOI mpakTuke
MOJ1 3JI0yNOTPeOIeHNEM MPOoliecCCyaTbHBIMU MPAaBAMU TOHUMAETCS UCIOJIb30Ba-
HUE€ MPUHAICKAIINUX JUIY MPOLECCYANbHBIX MPAaB ¢ MPOTHUBONPABHOM LIEJIBIO,
B PE3YJIbTATE YEro HAHOCUTCS yIIepO NPYyruM y4acTHHKAM Ipoliecca.

["oBOps 0 MpeayTpeKACHIUHN COBEPILICHNUS 3I0yNOTpeOIeHUI, HEOOX0IUMO
B TIEPBYIO OYEPEIb OTMETUTh BaXXHOCTb PYKOBOJSIIECH POJIH CyAa B apOUTpak-
HOM MPOLECCE, a TAKXKE B 00ECIIEYEHUHN COCTI3aTEIbHOCTH CTOPOH.

Enunoro kputepus onpezieneHusl HaJuuus 3710yNOTpeOIeHHs IpOIecCy-
aIbHBIM NPABOM HE CYLIECTBYET. B KaKIOM KOHKPETHOM CIIy4ae, yYHUThIBas
bakTHyecKkue 0OCTOATENBCTBA JENa, CYJl CAMOCTOSITENIFHO M0 CBOEMY YCMOTpe-
HUIO OLICHUBAET JICUCTBUS CTOPOHBI, OMPEAESs, IOMYyCTUIA JI1 OHA HApPYILICHHUE
YCTaHOBJICHHBIX TPAHUI] IPH OCYLIECTBICHUHU CBOETO MPAaBa.

VYyuthiBas, 4TO 370yNOTPEOJICHHE MPABOM BHEIIHE HAITOMUHAET MPaBO-
MEPHYIO pealu3aluil0 CYObEKTHMBHOIO IIpaBa, BBIABUTH HEI0OPOCOBECTHOE
NEHCTBUE YHAeTCsl TOJBKO IPU COBOKYIHOW OIIEHKE BCEX OOCTOSATEIbCTB
B UX B3aUMOCBSI3H.

[ToBeneHne oAHON U3 CTOPOH MOXKET OBITh MPU3HAHO HEAOOPOCOBECTHHIM
HE TOJBKO INPH HAJIMYMK OOOCHOBAHHOIO 3asBJICHHS JPYroll CTOPOHBI,
HO ¥ N0 MHUIMATUBE CyJa, €CJIM YCMATPUBAETCSI OUYEBHUIHOE OTKJIOHEHHE JEi-
CTBUI y4aCTHHKA I'PaXJTaHCKOT0 000poTa OT JOOPOCOBECTHOTO IMOBEICHUS.

[Ipu 3TOM BakHO, 4TOOBI CyA, YOEIUBIIKCH, YTO OJHA U3 CTOPOH peallv-
3yeT MPEJOCTABICHHbIE €1 CYObEKTUBHBIE MPOLECCYAIbHBIE MPaBa HE B COOT-
BETCTBHM C MX HA3HAYEHUEM, HEMEJJICHHO BOCIPEISATCTBOBAI 3TOMY U MPECEK
37I0YNOTPeOICHNUS.

B nocranoBnenun IInenyma BepxoBaoro Cyna Poccuiickoit @enepanuun
ot 23 nexabpst 2021 r. Ne 46 «O npumeHeHurn ApOUTPaKHOTO MPOIECCYATTBHOTO
koznekca Poccuiickor @enepainuy pyu pacCMOTPEHUU A€ B CyA€ NEPBOW HH-
CTaHL[MW» 3HAYMUTEJIbHOE BHUMAHUE YJIEJIEHO BOIIPOCAM IPECEYEHUS 3JI0YIO-
TpeOJIeHNH TpollecCyaIbHBIMU MPAaBaMH, B YACTHOCTH TPHUBEIACHBI KOHKPETHBIE
IpUMepbl HeJOOPOCOBECTHOIO MOBEACHUSI CTOPOH U JaHbl PEKOMEHAIUH TI0 UX
MIPECEUCHHUIO:

€CJIM CTOpPOHA OTKAa3bIBA€TCA OT YYaCTHUsSI B COCTSA3AaTEIbHOM MPOLECCE,
HE TMPEACTABISIET WM HECBOEBPEMEHHO NPENOCTABISET OT3bIB, YKIOHSAETCS
OT y4acTHsl B SKCIIEPTHU3€E, HE SIBISIETCS B 3aceaHue, COOOIIaeT Cyly U YYaCTHH-
Ky JIO’)KHBIE€ CBEJIEHUSA, TO Ha 3JI0yHNOTPEOJIAIONIYI0 CTOPOHY MOTYT OBITh OTHE-
CEHBbI CyJIeOHBIE PAacXObl, I€JI0 MOXKET OBITh PACCMOTPEHO MO MMEIOIIUMCS J10-
Ka3aTeJIbCTBaM, UCK MOXET ObITh OCTaBJIEH 0€3 pacCMOTpEHUs, y APYrou CTo-
POHBI MOXET BO3HUKHYTh MpPaBO Ha IMEPECMOTP IO HOBBIM K BHOBb
OTKPBIBIIUMCS 00CTOSITETHLCTBAM (a63.4 m.2 MTOCTAHOBJICHHUS);
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€CJIM B XOJIe PACCMOTPEHUs Jiella CyJl YCTAHOBHUT, YTO HMCTIOM HCKYC-
CTBEHHO M3MEHEHA MOJICY/THOCTh (HANpUMeEp, MyTEM OTKa3a OT MCKa K OJHOMY
13 OTBETYUKORB), TO JICJIO JIOJDKHO OBITH MEPEIaHo MO MOACYIHOCTH (a03. 2 m. 17
MOCTAHOBIICHHUS );

€CJIM CyJl YCTAaHOBHUT, YTO BCTPEUHBIN MCK HE OBUI MOJaH CBOEBPEMEHHO
BCJICZICTBHUE 3JI0YTOTPEOJICHHSI TIPOIIECCYaTbHBIM IIPABOM U €T0 Toada Harpas-
JIeHA Ha BOCHPEISITCTBOBAHUE PACCMOTPEHHMIO JIeJia, Ha 3aTATUBAHHUE CyIeOHOTO
pa30upaTenbcTBa, TO CYyJI BIpPaBe BBIHECTH ONPEACICHHWE O BO3BPAIICHHUH
BCTPEYHOro UCcKa (a03. 3 1. 32 NOCTaHOBIEHUSA).

B cuny u. 2 ct. 41 AIIK P® 3noynorpebnenue mpoueccyaabHbIMU Tpa-
BaMHu BJe4eT HeOmaromnpustHble mnocieacTBus. CornacHo cr. 111 AIIK PO
CyJl BIIpaB€ OTHECTH BCE CYJEOHBIC PacXObl MO ey Ha JUI0, 3JI0yIOTPeOIs-
I0Il[€€ CBOMMU IPOLIECCYATIbHBIMU MPABAMU UJIM HE BBIMOJIHSIONIEE CBOUX IMPO-
[ECCyaIbHBIX 00S13aHHOCTEH, €CJIM 3TO MPUBEIIO K CPHIBY CY/IeOHOTO 3aceIaHusl,
3aTSTUBAHUIO CYJI€OHOTO IMpoIllecca, BOCIPENITCTBOBAHUIO PACCMOTPEHHUIO Jieia
U TPUHATUIO 3aKOHHOTO M OOOCHOBaHHOrO cyneOHoro akra. Kpome Toro,
Cy/ BIIpaBe HAJIOKUTh CyneOHbIN mTpad (4.9 cT. 66, 4. 3 cr. 225.12 AIIK P®)
WIM OTKa3aThb B COBEPIICHUM JEUCTBHI, O KOTOPBIX 3asBICHO XOJATalCTBO
WK TTo/1aHo 3asBieHue (4. 5 ct. 159 AIIK P®D).

B Hacrosmiee BpeMs BOIIPOCHI, CBSI3aHHBIE C BBISIBJICHUEM, MTPEAYIIPEXKIC-
HUEM U MIPECEUYCHHUEM 3JI0YIOTPEOICHUH TPOIeCCyaTbHBIMH MTPAaBaMH B apOHT-
pPaXHOM TIpoIIecCe, SBISIFOTCS OYCHb aKTyallbHBIMU. HemoOpocoBecTHBIE ydacT-
HUKH TIpOIlecCa JOJDKHBI YETKO IMOHWMAaTh HEOJaromnpusATHBIC TPABOBBIC ITO-
CJIEJICTBUSA CBOECH HEJOOPOCOBECTHOCTU U H30€raTh COBEPIICHUS JEUCTBUH,

HallpaBJICHHBIX Ha O6XOII 3aKOHa.
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