Benopycckuil rocyAapCTBEHHbIN YHUBEPCUTET

YK 347.921 (043.3)

3JPOK OKCAHA HUKOJTAEBHA

3awuTa npaB U UHTEPECOB HeCOBEpPLIEHHONMEeTHUX
B rpa)xaaHCKOM CyAOnpou3BOACTBE

CHEUHAJIBHOCTD 12.00.03 — TPAKIAHCKOE IIPABO;
CEMEIHOE ITPABO;

I'PAKIAHCKUI ITPOLIECC;

MEXIYHAPOIHOE YACTHGE IIPABO

| ABTOpEdepar
AHCCEPTALMH Ha COMCKAaHHNe yYeHOHN CTeIeHH
KaHauaara I0pHANYeCKHX Hayk

Munck 1999



Pabora BrmonmHeHa Ha Kadenpe rpaXkTaHCKOro IIpolecca U
TpyIoBOro mpasa bemopycckoro rocyqapcTBEHHOTO YHUBEPCUTETA

Hayunblil pykoBoguTeNb — KaHOUAAT FOPUIMUECKHUX HAYK, TOIEHT
BenoBa Tamapa AsekceeBHa

OdunmaabHbIe ONMOHEHTHL: JOKTOP IOPUIMYIECKHX HAayK,Ipodeccop,
3acimyxeHHbIA fopuct Pecrryormku Bema-
pyck Uwmrup Bacmmii @enopoBu4

KaHIUAAT IOPUIMYECKIX HAYK, TOIEHT
Oprosa Jrogvmia MuxaiisioBHa

Onnonupyronias opranusauus — I'poaHeHckHii rocyqapcTBeHHbIH
yHuBepcuter umenu . Kymansi

3ammTa cocroutes “ /7 ” mas 1999r. B /%  4acos Ha 3acea-
Huun CoBera mo 3ammre auccepranuii /1.02.01.04 Bemopycckoro
rocyJapCcTBEHHOro YyHHBepcuTeTa Mo apgpecy: 220050, r.MuHCcK,
1ip.®.Cxopunsl, 4, I'maBubIii kopiryc BI'Y, aym, 206.

C muccepranueil MOXKHO 03HaKOMMThCs B 6ubymoteke Bemopyc-
CKOT'0 TOCYJapCTBEHHOI'O YHUBEPCUTETA

ABTtopedepaT pasociaH &_ " anpers 1999r.

VYueHblid ceKpeTapb

Cogera 1o 3amuTe IUcCEpTalmi: 4 45;}"/;({ B.H. l'omynoB



1
OBLUAA XAPAKTEPUCTUKA PABOTbI

AKTyaJibHOCTh TeMbl Quccepranuu. OOHUM U3 NEpPCIEKTUBHBIX
HanpaBleHul COBEPIICHCTBOBAaHH MEXaHH3Ma OCYIIECTBJIEHHS MPaBOCy-
I¥s SBISIETCS CO3MAHUE WIM Npeobpa3oBaHHe CYIOB IO JellaM HecoBep-
LIEHHOJIETHHX B CyIbl CMEIUAHHOH YTOJOBHO- M IPax<AaHCKO-IPaBOBOM
opucOuKIuK. Ui paspelieHys BOSHUKUIETO MPOTHBOPEUMS MEXIY H3-
MEHSIOINEHcs KOMIIETeHIHEeH CyJOB MO [ejiaM HEeCOBEPIIEHHOJIETHUX H
NpaBoBOH 6a30i uX NEATENHHOCTH, KOTOPYIO B CHIYy MCTOPUYECKHX NpU-
YMH COCTABJAIOT, IJIaBHBIM 00pa3oM, YTOJIOBHBIE M  YTOJOBHO-
TpoLecCyaibHble HOpPMBI, TpeOYIOTCS HaydHble Pa3paboTku MO BhIsABIIE-
HUIO OCOOEHHOCTEH OpraHM3alMM TPpaKIAHCKOro CyIONpPOM3BOACTBA IO
[eJIaM C y4acCTHEM HECOBEPILEHHOIETHHX.

B cBa3u ¢ TeM, uTo noctaHoBieHneM BepxoBHoro Coseta Pecmy6-
nuxku Bemapyck ot 23 anpens 1992 roma “O koHuenuuu cyneGHoO-
npaBoBoil pedopmel” ¥ 3akoHom PecrmyGmuku bemapyce or 13 sHBa-
psi1995 roma “O cymoyctpoiicTee H cratyce cynei B Pecnybiuke Bena-
pych” IpeaycCMOTPEHO BBEACHHUE CYIOB MO JejiaM HECOBEPLIEHHONETHHX H
ceMbH (KaK CHeLHaTM3HPOBAHHEIX CYIOB COBPEMEHHOrO THIIa) MCCleno-
BaHUE BhILIEyKa3aHHON mpobnemsl npuobperaer ocofoe MpakTHYECKOe
3HAYCHHUE.

IMono6Hoe uccnenoBanue HU B nepuon cymectsoBanus CCCP, uu B
PecriyObnuke bemapych KO HAcTOAIIEr0 BpPEMEHHU elle HE IPOBOAMIIOCE.
TMopaensitomiee GONBIIMHCTRBO qUCCEPTaLHiA, MOHOTpad Wit W HAyYHBIX CTa-
Tei, HAMMCAHHEIX Ha CTHIKE MPo0JieM 3alUThl IPaB HECOBEPIIECHHONETHHX
U TpaKOAHCKOrO CyIONPOW3BOACTBA, IOCBAIIEHH OCOOEHHOCTAM pac-
CMOTpPEHHA OTHEJBHBIX KaTeropHii rpaKIaHCKUX NeJI, CBA3aHHBIX C 3allH-
TOW MX IIpaB U HHTEPECOB (MPUYEM, B OCHOBHOM, BOZHHUKAIOIIKUX H3 Ce-
MEe#HBIX npaBooTHOWIEHUH). B ux gucne paborel Arababosss UL.A., I'pu-
muHa M.I1., Komkuna B.M., Mareposoii M.B., Tpy6uukona I1.51., Uepes-
xoBa K.K., Sxosneeoii I'.B., fukonene ML.K. (06 ycTaHOBNEHMM OTLOBCT-
Ba); 3axapoa B.H., WiBanopoii C.A., Kaparein I'., Kopaunosa B.H.,
Macnennuxosoii H.J., FOpacosa B.I1. (1o BorpocaM B3bICKaHUS aluMeH-
TOB Ha HecoBepueHHoneTHuX aetei); Borateipesa H.U., Bukyr M., To-
nanyyka B.C., I'yceBoi#t M.A., KpuBoHocogoii JI.A., Mopoz JL.B., Boponu-
Ha M. (0 nuIEeHHM ¥ BOCCTAHOBJIECHHM PONMTENIECKUX MpaB, OTOOpaHUU
pebenka y ponuteneii 6e3 JIHILEHU pONUTENLCKUX NpaB); ApryHosa B.H.,
Esnoxumosoii I'.IT., MBanosoii C.A., Mineunckoii .M., Heuaesoit A.M.,
Huxonaea M.H., IllepcTreBoit H. (0 paccMOTpeHHM CIIOPOB, CBS3AHHBIX
¢ BocnuTaHueM zetei); Kysunerosoit .M. (06 ycriHOBIIEHUH B CyneOHOM
nopanke); becnanosa IO., Kocrpood# H.M., Koumesa T.II., Tapycu-
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Ho#t H.H., Tepreimnukosa B. 1., Lienkosoii T.M. (0 CyIonmpon3BoicTBe MO
CEeMEHHBIM [1eJIaM B LIEJIOM).

Cesi3b pafoThl ¢ KPYNMHLIMH HAYYHBLIMH MPOTPAMMAMM, TeMa-
MH. JluccepTaldiOHHOE HCCIEIOBAaHNE POBOAUTCS B PyCJie MHOTOACTIEKT-
HOTO HAay4YHOIO HaNpaBleHHs COLMAIBHO-MPABOBOTO XapakTepa, KOTopoe
OXBAThIBAET: HKCIUTHKALMIO U KJIACCH(UKAIHIO IIpaB YeJIOBEKa; H3yyeHHe

.I'IpaBOBOI‘O NOJIOXKCHUA YA3SBUMBIX COLTHAEHBIX I'PYIII; aHAIH3 U3BECTHBIX

COILMANBbHON NpPAKTUKE M MOIENMPOBAHNE BOZMOMXHBIX HHCTHTYTOB ofec-
TISYESHHUS Y 3alIUTHI AeKIaPUPOBAHHEIX IIPaB.

Pabora nmeer TecHy10 CBA3b ¢ OCHOBHEIMH HalpaBJICHHUSIMH TOCY-
JapcTBEHHOH ceMelinoit momutuku (yTB. YKaszom Ilpesunenra PecmyGu-
ku benapycs ot 21 suBaps 1998 r.), B uricie Mep o peanu3aiui KOTOPHIX
BBIIENIACTCA COBEPIICHCTBOBAHME TOCYJAapPCTBEHHOW CHCTEMBI 3aLOUTHI
IIpaR HECOBEPLICHHONETHHX (11.4.5).

JHucceprauus BHIIONHEHa B COOTBETCTBHH C TEMOM Hay4dHO-
UCCIIEIOBATENBCKOM paboTel Kadenps! rPaXKAAHCKOro MPOLECCa M TPYAO-
Boro mpasa benrocynuBepcurera Ha 1996-1999 roppr “TIpoGnemMsr pery-
JIHPOBAHUS M 3aIIUTHL CYOBEKTHBHBIX MpaB (GU3UYECKHX H IOPHAMYECKHX
mnn” (Homep rocpeructpaiiuu 19962091).

Hens u 3agaum mccaegoBanus. JluccepTaiioHHOE HCClIeIOBaHUE
UMEET LENbIO BbifiBA€HUE OOBEKTMBHO HeoOXoaumbix A8 3¢dexTuBHOM
3AIUTHI TIPaB U OXPAHAEMBIX 3aKOHOM HHTEPECOB HECOBEPLICHHOJIETHHX
IPHHIMIOB U 0CO0EHHOCTEH OPraHU3alil TPAKIAHCKOTO CYAONPOH3BOI-
CTBA MO ZIeNaM € WX y4acTHeM B KaueCTBE JINL C MaTEepHATEHO-TIPABOBEIM
HHTEPeCOM K Jeity. J{isi MOCTHKEeH s JaHHOM Liei aBTOP TIOCTABMII MEpPeN
co6oii ciiemyrolue 3anaqm:

YCTaHOBHUTE 00BEM MOHATHS HeconepmeHHoneTHﬁﬁ” H €70 COOTHO-
LIEHUE C APYTMMH NPABOBBIMU MOHATHAMHY, IPHMEHAEMBIMHU K CyOBeKTaM,
HE NepemeInuM B paspsl B3pOCIBIX;

Ha OCHOBE aHaJId3a MaTepHaIbHO-IIPaBOBOTO CTaTyca HECOBEpIIEH-
HOJIETHUX ONPEAENUTh KPYr UX CYOBEKTUBHbLIX NPaB M 3aKOHHbIX UHTEpe-
COB, KOTOPBIE MOTYT CTaTh OOBEKTOM 3alOUTHI B TPAKIAAHCKOM CYHONPOH3-
BOJICTBE;

~ 0000IUTE OTEYECTBEHHBIH 1 3apyOeXkKHBIi OMBIT MPABOBOTO PeryJiH-
poBaHus U CyneOHOM MPaKTHKH pacCMOTPEHHS IPaKAaHCKUX Jell, CBSI3aH-
HBIX C 3alIMTOH HX IIpaB M OXpaHAeMBIX 3aKOHOM HHTEPECOB HeCcoBep-
IIEHHOJIETHHX.

O0bexT U mpegMeT HcecaegoBanus. OOBEKTOM HACTOSILETO OWC-
CepTaLMOHHOTO HCCIIENOBAHUS CTAH IPaXTAHCKUE Hejia, CBS3AHHEIE C
3aLIUTON NpaB U OXPaHAEMBIX 3aKOHOM HMHTEPECOB HECOBEPIIEHHOJIETHHX,
C HX yYacTHEM B JeJie, IPEeIMETOM — COIEpIKaHUe IPaXIAHCKON mporec-
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CyanbHOM 1eecriocOGHOCTH HECOBEPILICHHONIETHHX M CHEeUMANbHBIE IpPO-
HecCyaJibHble CpelcTBa, KOMIIEHCHPYIOINHWE €€ HENOJHOTYy M obecnedwu-
BaIOIIME HaUIEKAIIYIO 3aUTY TIPaB M UHTEPECOB HECOBEPIICHHONETHUX.

TIpoGnema BBeeHHs CYIOB IO JejiaM HECOBEPIIEHHOJETHHX H Ce-
MBH paccMaTpuBaeTcsa B paboTe TOJBKO B aCHEKTe OpraHu3aluy CyIompo-
W3BOACTBA. MozenupoBaHue CyHa Mo AejaM HECOBEPIIEHHONETHHX NpH-
MEHMTENBHO K YeNoBUAM PecyGnuku benapyck 1 BapuaHThl BO3ZMOXHOTO
pedopmupoBanus cyAeOHON CHCTEMBI NOJDKHBI CTaTh NMPEIMETOM CaMo-
CTOSITENIBHOTO HCCIeNOBaHus B 00acTH cymoyctpoiicTea. Ilpu Heobxomu-
MOCTH PELIEHHS BOIPOCOB NPOLIECCYATLHOr0 XapaKTepa, CBA3aHHBIX C CY-
IOYCTPOMCTBOM, aBTOP MCXOIWI M3 TOro, YTO OYAYT CO3HaHbl OTAENBHEIE
CIIENMATM3UPOBAHHEIE CYABI MO A€jiaM HECOBEPIIEHHOJNICTHUX M CEMBHU B
CHCTEME OOMLIKMX CYNOB.

MeTomosiorisi 1 MeTOAbI MPOBEACHHOr0 HcCaenoBaHusa. Merono-
TIOTHHECKYI0 OCHOBY HMCCIIE[OBAHWA COCTABIIOT HAY4Has JHANCKTHKA,
o0mias Teopus NpaBa U TEOPHUs rpakIaHCKOTO TpoIiecca.

C wenslo co3maHus sMmupudeckoro 6asmca i HaydHBIX 06001e-
Hu#l B paboTe HCTONMB30BAIIHCH METOIBI KOHKPETHO-COLIMONIOrMYECKHX HC-
CJIeIOBaHMiA B paBe.

- Jns BeIABNEHUSA OOIIKX 3aKOHOMEpPHOCTEN PazBUTHS U OG’BGI(TPIBHO
HeoOXoauMbix 0COOEHHOCTEH rpaXJaHCKOro CyAONPOX3BOACTBA O AenaM
C Y4acTHE€M HECOBEPIIEHHONETHHX NPOBOIWICS CPABHUTENBHBIM aHANIU3
HpoLeAyp pacCMOTPEHHs TPAXIAHCKHMX, YTOJOBHBIX A€ W el oG aaMu-
HUCTPATHBHEIX MPABOHAPYUICHWSX HECOBEPIIEHHONETHUX (B 3TOM OTHO-
HIeHuH OOMNpINoe 3HAYSHUE Ui BHIBOJOB aBTOpa MMenu padotsl MenbHu-
koBoit O.b., Kamveikoroit H.B., Xunkux A.A., Kycrosoit M.B.), npume-
HAIMCh HCTOPHYECKHIH M JIOTMYECKHH METONBI HCCIIEHOBAHHS, METOX
CPaBHHUTE/IBHOTO ITPABOBEIECHHA.

Hayumasi HOBH3HA M 3HAYHMOCTb MOJYYEHHBIX Pe3yJIbTATOB.
Hayunas HOBu3HAa paGOTBI COCTOMT B TOM, YTO aBTOP BIEPBEIC MPOBEN
KOMIIJIGKCHOE MCC/IEOBaHUE NpPOLECCYaibHbIX OCODEHHOCTEH rpaxaaH-
CKOrO CYHOIPOHM3BOACTBA MO JeNlaM C y4YacTHEM HECOBEPIICHHOJETHHX,
CBS3AHHBIM € 3aLUTOH UX NPaB U OXPAHIEMBIX 3aKOHOM HHTEPECOB.

Jins nansHedIero pasBuTHs HayKH MPpaKAaHCKOTO MPOIECCYaTbHOTO
IpaBa UMEIOT 3HaYeHHE BBIBOJIBI aBTOpa MO mpobieMaM OTpacieBBIX IMO-
HATHH NPaBO- B AEECIOCOOHOCTH, a TAKKe BEICKA3aHHBIE UM B3TIAIBI TIO
pAdy CIIOPHBIX B TEOPHH BOIPOCOB, CBA3AHHBIX C y4aCTHEM HECOBEPIICH-
HOJIETHUX B CYJONPOH3BOJACTBE, B TOM YHCIE MO OTAENIHEIM KaTeropHsaM
rpakIaHCKUX Jef (O MPOLIecCyaTbHOM ITOJIOKEHUH JIUL, YIaCTBYIOIHX B
TaKuX Aenax, 00 obecneuyeHuH npecTaBUuTEIbCTBa HECOBEPIIEHHOIETHHX,
0 HeoOXOJUMOCTH PacIIMpeHHs Kpyra CyOBLeKTOB, HMEIOUIUX MPaBO BO3-
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OyauTh [e0 B MHTEPECaX HeCOBEPIIEHHONIETHETO).

IIpakTHYeckas 3HAYHMOCTD MONYYeHHBIX pe3yabraTos. [Ipexne
BCEro, pe3yNbTaThl JUCCePTAlMy MOTYT OBITE PEKOMEHAOBAHbI Ui HC-
TNOJIb30BaHMA B 3aKOHONPOEKTHOM HesTeNnbHOCTH. B dactHOCTH, cdopmy-
JMPOBAHHOE aBTOPOM IIOHATHE “TPaKTAHCKOE HEJ0 HECOBEPIIECHHONIETHE-

” mpeAcTaBisieTcs yA0OHBIM KpUTEPUEM JIJIS ONpeleeHUs B 3aKOHOAA-
TEeJBCTBE KPyra IPaXKAAHCKHMX Jell, KOTOpbie JODKHBL OBITh MOACYIHBI CYy-
JaM 1O AEeJaM HECOBEpLIEHHONETHUX IPH MX co3JaHuM. BriBoAn! aBTOpa
OTHOCHTENBHO MpaBHJI YNOTPEOIECHU TE€X WIH HHBIX TEPMUHOB, 0003Ha-
JajoIIHX HEB3POCIbIX CyOBEKTOB NpaBa, MMEIOT 3HaYEHHE I COBEPIICH-
CTBOBAHHs TEPMHUHOJIOTHY 3aKOHOAATENBHBIX akToB. IIpemmoxena Monenp
IIPaBOBOT'O PEryJIMpOBaHMS TIPaKTAHCKOH MpomeccyalbHON HeecnocobHO-
CTM HECOBEpIICHHONETHUX, y4uThiBaiomas TpeOoBanus KoHBeHIMH O
npaBax pebenka 1989 roma u BHIBOABI COBPEMEHHOM I0pUINIECKON HAYKH
0 MOJIOXKEHNY HECOBEPLIEHHOJIETHETO B IPAXIAHCKOM CyIONPOH3BOJCTBE.

MHorue pexoMeHIaliy He TpeGyIOT BHECEHH M3MCHEHUI B NelCT-
BYIOIIIEE 3aKOHOJATENECTBO, HO, TeM HE MEHee, MOBHICAT 3 deKTHBHOCTE
CyNeOHOMU 3aIuThl IPAB HECOBEPIIEHHONETHHX TIPH MX WCIIONb30BaHHH B
TPaBONPHMEHHTE/bHON AeATENBHOCTH. KOHKPETHBIH IyTh HX BHEIPCHHS
B NPaKTHKY BHOWTCA B 0OcyxneHuu U ydete uX IIneHymom BepxoBHoro
Cyna PecuyGaukn Benapycs npu nOAroTOBKE pEKOMEHAALMiA 0 BONPO-
caM TIPHMEHEHWS CyAaMM 3aKOHOAATENIBCTBA, PETYJIMPYIOIIEro OTHOLIE-
HHA C y4acTHEM HECOBEpPIIEHHOIETHUX.

OGoOmeHHbIi B AWCCEPTALHE MaTepuan MOXeT GBITs WCHONB30BaH
B yueGHol paboTe Mo rpakaaHCKOMY MPOLIECCY, TPAKIAHCKOMY M CeMeii-
HOMY IIpaBy, a Taoke A7 pa3paboTKH CHENKypca AETCKOro WIH I0BEHAb-
HOro (OT JIATHHCKOTO “FOBEHHC” — MOJIONOMH) MpaBa, MPEeNoaaBaHie KOTo-
poro B BHICHIHX IOPHINYECKHX YUEOHBIX 3aBEJCHHAX HEOOXOAUMO BBECTH
C IIeJIBIO TOAFOTOBKM KaJpOB U CYZOB HO JejiaM HECOBEPUICHHOIICTHHX
¥ CEeMBH.

OcHoBHbIe MOJI0MKEHMS AUCCEPTALMH, BHIHOCHMbIE HA 3ALIUTY.

1.Bo usbexaHue TepMUHONOTHYECKUX PAcXOXKACGHUNH B KaueCTBE
ofmero moHATHA i1 0003HAYEeHHsT CyOBEKTOB, €llie HE Mepelieaumix B
paspsi B3POCIBIX, B 3aKOHOJATENECTBE AOJDKEH MPUMEHSTHCS HOpHANIe-
CKH TEPMUH “HECOBEPLICHHONETHHH .

2.B gononHeHue K yxe AMEIOIMHUMC 0COOEHHOCTAM IpaXIaHCKOro
CYAOMpPOU3BOJCTBA IO A€NaM C y4aCTHEM HECOBEPILICHHOJIETHHX, CBA3aH-
HBEIM C 3alMTOH MX IpaB ¥ OXPAHAEMBIX 3aKOHOM HHTEPECOB, OOBEKTHBHO
HEeOOXOMMMBIM TIPEACTABIAETCA COXpaHEHHE O0S3aHHOCTH CYIBM COHEM-
CTBOBaTh HECOBEPLIEHHONETHEMY JIHLYY, YIACTBYIOLIEMY B J€JIE, H €r0 3a-
KOHHBIM TpPEICTaBUTEIIIM B cOOpe IOKa3aTeNbCTB MO ey, a TAkKe BBE-
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JEHUE B IPaXKIaHCKOE MPOLECCYATBHOE 3aKOHONATENBCTBO CIENYIOIINX
TpaBIL:

00 00s3aHHOCTH CY[bM NPU OTKA3€ B NPUHSITHH MCKOBOIO 3asBiie-
HUS, 3asBJI€HHMs WIH Kajo0bl, NONAHHBIX HECOBEPIIEHHONETHUM, CO00-
mark o dakTe ero o6pamieHus B CyA OpraHy ONEKH U NONEeYUTENbCTBA U
IpOKYpOpY AJIS NPHUHATHA WMHU MEP MO OKA3aHUIO HECOBEPIUIECHHOJIETHEMY
FOPUIMYECKOH TTIOMOLIH;

00 yCTaHOBJIEHHH JJIs HECOBEPHICHHONETHHX, He obafaromux rpa-
MIAHCKOM MPOLECCYaIbHOM NeeCrOCOOHOCTRIO B MOIHOM OOBEMe, JIBroT
1o cyAeOHBIM pacxofaM B Cliydasx, KOrJa OHM BIIpaBe JIMYHO o0pallaThCs
B CyI 3@ 3alIMTOW CBOUX TPAB U OXpaHAEMBIX 3aKOHOM UHTEPECOB;

O TpeIOCTaBICHUH OpPraHy ONEeKH W IONeYUTENbCTBA NpaBa BO30yK-
IEeHUs JTIO00ro rpaskIaHCKOro [1ejia B MHTEpecaxX HECOBEPLICHHONIETHErO;

0 pacCIIMpeHHH Kpyra cyObeKTOB, MMEIOIIMX MPaBo, B CIIyJasx, Mpe-
IYCMOTPEHHBIX 3aKOHOM, BO30YIMTH IPaXKAAaHCKOE [EJI0 B HHTEpecax He-
COBEPIIEHHOJIETHETO (B YaCTHOCTH, BKJIFOYEHHE B HEro OJIM3KHX POACT-
BEHHUKOB M WIEHOB CEMbH HECOBEPILICHHOJIETHETO0);

00 00s13aHHOCTH CYIbM B KOKIOM ClTydae paspelnaTh BOIPOC O HeoO-
XOAMMOCTH U BO3MOXKHOCTH BBI30Ba B cyAeOHOE 3acefaHue HECOBEPIICH-
HOJIETHETO0, He NOCTHUTIIEro BO3pacTa, C KOTOPOro nprodperaercs 4acTHY-
Has rpaXkaaHcKas npoueccyaibHas 1eecnocoOHOCTb;

O TIpaBe CYIbU B HCKIIOYUTEIBHBIX CIIy4asX C Y4ETOM UHTEPECOB
HECOBEPLIEHHOJIETHETO, YYaCTBYIOLIETO B Jelie W 00jafaroiiero 4acTid-
HOW TpaXIaHCKOW NporeccyaibHON 1eecTiocOOHOCTBIO, HE W3BEIIaTh €T
0 BPEMEHH H MECTe NpoBeNeHHs CyieOHOro pa3éuparensCcTaa;

O Ha3HaUYEHHH HECOBEPLICHHOJIETHEMY OQHIIMAIEHOTO MPENCTABUTE-
Jig Cy[bEH B ClIy4asx, KOTAa y HEero HeT pOAMTENeH, YCBIHOBUTENEH, OIle-
KyHOB WJTM NMOMEYHTENIeH HIIM OHH HE MOTYT OCYIIECTBIATh QYHKIHMH €ro
3aKOHHOTO NPEACTaBUTENS B CyHE; '

O TIpaBe Cy[bY NpHU MNONYyYEeHUH OOBACHEHUI OT HECOBEPLIEHHOJNET-
HEro JIMla, y4acTBYIOLIEro B [eJie, BPEMEHHO YAaliTh U3 3a1a cyaebHoro
3aceaHus OTJENbHBIX YYaCTHHKOB IpoLecca.

3. IlpennaraeM MMEHOBATh TPAKIAHCKUMH JSIaMU HECOBEPLICHHO-
NIETHUX W OTHECTH K CHELMaTbHOH PONOBOI MOACYAHOCTH' CyNOB TIO ne-
JlaM HECOBEPLICHHONETHUX Jeja, KOTOphle BO30OYyXKIaroTcs B HHTEpecax
HECOBEPILIEHHOJIETHETO WJIH C LIENBI0 NpeabsBieHus TpeOoBaHuil kK HeCo-
BEPILECHHOJIETHEMY, B PE3yJIbTaTe YEro OH YYacTBYET B JeJie KaK MCTELl,
OTBETYHK, 3asBUTENIb, COyYaCTHUK. BCTyIUIeHUE WM NPUBJIEYEHUE HECO-

Hpnmeqaﬂue. Ilo MueHu0 aBTOpAa CJICOYET BRIZENATH IBa BHIA pOlIOBOﬁ NOJCYMHOCTH!: Oﬁlﬂyl() — pasrpaHH4H-
BEIOIIYIO KOMIIETEHLIHIO MEXIY BbILUECTOAWMUMH M HIDKECTOALLMMH CyIaMH, H CTIELHANIBHYIO — ONpeneNAolyr0 npea-
MET AEATENBbHOCTH CIICHHANH3HPOBAHHBIX CYNOB.
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BEPLICHHOJIETHETO B YK€ Ha4aTHIi mponecc B o6meM cyae B KauecTse Co-
y4aCTHHKA, TPETHETO WJI 3aHHTEPECOBAHHOTO JIMIla, HaJulexkaniei cropo-
HbI JOJDKHO SIBJIATHCS OCHOBaHHEM UL 0OCYKIEeHHs BOIpOCA O mepenade
Iena B Cyq IO AeNlaM HECOBEPIIEHHOIIETHUX B CEMBH.

4. B menax manpHeHIIEr0 COBEPIIEHCTBOBAHUS IPaKIaHCKOrO Mpo-
1IECCYaIbHOTO 3aKOHOAATENBCTBA, PETYIHPYIOMEro o0beM MPoLecCyalib-
HO# NeecrnocoOHOCTH HECOBEPIIEHHONIETHUX, HEOOXOAUMO:

CHM3UTh I'paHHULly NpHOOpeTeHUs YaCTHYHON rpaXkKIaHCKOM IpoLec-
CyaJlbHOM AeecriocoOHOoCTH 10 14 J€eT;

NIPUBECTH B 3aKOHE NPHMEPHBIN IepedeHs A€, 10 KOTOPHIM HECOo-
BepLICHHONCSTHYH, 00Nafatomuii JaCTHYHON I'PaXKIaHCKOH MpoLecCyab-
HO¥ ZieecrnocoGHOCTEIO, BIIPaBe IMYHO 3aAINHUINATE CBOU HHTEPECEH B CYAE;

HOPMaTHBHO 3aKPEMUTh, YTO HECOBEPILIEHHOJIETHHE, KOTOPHIM B yC-
TAHOBJICHHOM 3aKOHOM MOpSAKE CHIDKEH OpauyHblii BO3pPAcT, a TAKKe
SMaHCHUIIHPOBAHHEIE HECOBEPIIEHHOJETHHE COOTBETCTBEHHO C MOMEHTa
BCTYIUIEHHA B Opax MM NpHHATHS peleHus o6 dMaHcHmauuu npuobpe-
TalOT rpaXXIaHCKYIO NPOLECCYAbHYIO IE€CIIOCOOHOCTE B IIOJIHOM 00BEME;

OnpenenuTs 00BeM IPAKIAHCKON MPOLIECCYaTbHOM AeecrocoGHOCTH
HECOBEPIIEHHONIETHUX POMTENIEH, BHICTYNAIOMMX B OPOLECCEe 3aKOHHBI-
MH TIPEICTABUTENAMHE CBOYX JETEH; -

OrOBOPHTb B 3aKOHE IPOLECCYaibHbIC NPABA, KOTOPbIE B 3aBUCHMO-
CTH OT BO3DacTa MOXeT ocymecnafum, HECOBEPLICHHOJIETHEE JIMIO, y4a-
CTBYIOILIEE B JeJe.

‘5. JiuccepTanT npucoenuHsercs k MmHeHui0 Kneitnvana A.@., Len-
xosoii T.M.,; Kupeesoii H.A., FOpacosa B.Il., koTopsie OTCTaMBalOT He-
BO3MOKHOCTB y4acTHsi OpraHa ONeKH M MONEYUTEILCTBA B JIeji€ B KauecT-
Be MarepHaIbHO-3aUHTEPECOBAHHOrO JIMIA. B ciiyyasx, Korgja 3akoH mpe-
OyCMaTPHUBAET NpPEXbABJICHUE MCKA K OpraHy ONEKH W [ONEYHMTENsCTBA
(nanpumep, 06 OTMEHE YCBIHOBJICHHS, €CJIM POJUTENAM HEU3BECTHO, KTO
ABJISIETCA YCHIHOBUTENEM uX pebeHka (cT.134 KobC)), cnenyer roBoputs o
TaKoii (hopMe yuyacTus opraHa OneKku U NONEUYUTENbCTBA B MPOLECCE, KaK
OCYLIECTBJICHHE 3aLUTEI UHTEPECOB OTBETYHKA.

Anpofanusi U ONMyOJHKOBAHHOCTL Pe3yJILTATOR HHCCEPTALMH.
Pe3ynbTaThl HCCNENOBaHMI NOKTaABIBAINCE HA CTYAEHYECKHX KOH(pepeH-
ousax no wroram HWP Ha ropumuyeckoMm daxynsrere BI'Y B 1993 n
1995r., Ha MeXIOYHapOIHOW HAyYHO-IIPAKTHYECKOHM - KOH(pepeHLun
“FOpuauueckas Hayka U oOpa3oBanue B Pecrybnuxe benapyce Ha py0exe
XX-XXI BexoB”, mpoxoausineii B r.I'ponHo B 1998 r., Ha MexmyHapoa-
HoM cemuHape “TIpaBa PeGenka: Pecny6nuka Benapycs u MexmyHapon-
HBI OMBIT”, KOTOPBIH cocTosicsa 26 Mapta 1999r. B r.MuHCcke, a Taroke
obcyxnamuck Ha 3acefaHusX kadenphl rpaXIaHCKOro Ipouecca | Tpyao-



i

vl

7

Boro npasa benrocynuBepcurera. Ilo TeMe auccepraimu umeerca 8 my6-
avKauuii (M3 HUX 5 HAY9HBIX CTaTei).

Crpykrypa u 06beM AuccepTaluH. Jlucceprays COCTOUT U3 BBE-
neHus1, o0LIel XapakTepUCTHKH paboTel, IBYX IVIaB, 3aKIIOYEHMs, CIIHCKA
HCIIOJIb30BaHHBIX HUCTOYHHUKOB. [TomHelil 06peM aucceprauuu — 127 ctpa-
sy, W3 HAX CIIHCOK WCIONB30BaHHBIX MCTOYHHMKOB (328 HauMeHOBaHHIT)
3aHuMaet 20 cTpaHull, TabauIel 1 WUTOCTpauuu — 12 cTpanun,.

OCHOBHOE COAEPXAHUE PABOTbI

Ilepras rnaBa “IipaBa M MHTepechl HECOBEPIICHHOJETHHX KaK
o0beKThI cyAeGHOM 3amMTBI” COCTOMT U3 ABYX pa3fesos. B nepsoM pas-
nene “TlpaBocy6beKTHOCTL HECOBEPINIEHHONETHHX B KaTeropusix
IOpHANYecKoil HAYKH” OCBEINAIOTCS BOMPOCH MCTOPHH (OPMHPOBaHHS
COBPEMEHHOT'0 MOIX0/a K HECOBEPIIEHHONETHHM KaK COLHaNbHON rpyI-
ne, obnanaromeil cratycoM CyObeKTOB NpaBa, aHAJIH3UPYIOTCS CYUIECT-
BYIOIIHME CIIOCOOBI ONPEAEIICHHUs TPaHML] HEB3POCIOrO COCTOSAHHUA U MOH:A-
TUHMHEINA anmapart, ¢ IOMOIIBI0 KOTOPOTO B 3aKOHONATEIbCTBE ONMUCHIBAET-
Cs1 MPaBOBOE MOJIOXKEHUE HECOBEPILEHHOJIETHHX.

ABTOp moxnepiKUBaeT TE3UC O TOM, YTO 3aKOHOAATENLCTBO BCETAa
OpU3HABAN0O PaHHUN BO3pacT Kak cneuuduuecKuil NpU3HAK y4YacTHUKA
MPAaBOOTHOIIEHUH, HO BBINEJIATH MOHSITHE NMPABOCYOBEKTHOCTH HECOBEP-
HIEHHOJIETHHX CTaJI0 BO3MOXHBIM TOJIBKO B CBSI3H C aKTUBHBIM Pa3BUTHEM
TOBAPHO-IEHENHBIX OTHOLIEHHH.

- B pabore KpUTHYECKH OLIEHHBAETCS IO3HMLUSA HEKOTOPHIX YUEHBIX,
OTpaHHYMBAIOIUX YMOTpeOlieHHe KaTeropuu MpaBOCyOBEKTHOCTH B OT-
HOUIGHWH HECOBEPLIEHHOJETHHX IO MPUYHHE OTCYTCTBHA y JTOH COLH-
aJIbHOM TPYMIIbL AEECIIOCOOHOCTH B MOJIHOM 0o0BeMe. [liuccepTanT ucxoour
W3 TOrO, YTO HEMONHBIA 00BEM NeecrnocoGHOCTH HE HCKIHYACT TaKyro
BO3MOX>KHOCTB, @ TONBKO YKa3bIBaeT Ha CBoeoOpa3ue HpaBOBOTO IOJIOXKE-
HUS HECOBEPLICHHONETHHX.

Janee paccMaTpUBAIOTCA COLMANbHO-NPABOBblE KPUTEPHHU, C MIOMO-
MIBI0 KOTOPBIX B KOHKPETHBIX KYJBTYPHO-HCTOPUYECKUX YCJIOBUSX (UK-
cHpyeTcs Mepexol Bo B3pocioe cocrosHue. Otmeuaercs, yto B Pecmybnu-
ke benapyce ucnonesyerca (popMajbHbIN KpUTEpHil — NOCTHXEHHE yCTa-
HOBJICHHOTO 3aKOHOM €QHHOTO JJIS BCEX BO3pacTa coBepiueHHoneTus (18
ner). OnHaKo, PH 3TOM YYUTHIBAETCS, YTO IPOLECC B3POCHEHUS 3aBHCHUT
0T WHIOUBHAYAJIBHBIX 0coOeHHOCTed uyenoBexa. C ONHON CTOPOHBI, Ui
nuL, He JocTurux 18 jer, mpenycMarpuBaeTcs BO3MOXKHOCTD HaJC/ICHHS
UX TpaKHAHCKOH IeecriocoOHOCThIO B monHOM obwseme (ct.14 TK 1964r.,
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c1.20, 26 HoBOro I'K), B pe3ynsTaTe 4ero, OCTaBasCh HECOBEPIICHHONET-
HUMH, OHH NpHOOpeTaioT 0coOblil MpaBOBOi CTATyc, OYCHb GIH3KHH KO
B3pociaoMy. C apyroit — NMpaBOBOE MONOXKEHHME TpaxKiaH, AocTHrmmx 18
JIET, B LIJIOM OIpeneaeMoe KaK B3pociioe, A0 25 JeT HMEeT HEeKOTOpHIe
ocobennoctH, o0ycioneHHble Bo3pactoM (c1.92 Koxcrurynun, cr.7 3a-
koHa “O6 obmux Hadajgax rocyAapCTBEHHOM MOJOIEIKHOH NMOJIMTHKYM B
Pecny6nuke Benapycs”).

IIpaBuneHOE OIpenesieHHe MPABOBOrO MOJIOXKEHUS J00OH mpaBo-
cyOBEKTHOM TPyNITEI BO MHOTOM 3aBHCHUT OT €JWHCTBA ITOHATHHHOIO ari-
rapara, ONHCHIBAIOMETO BCIO OOMIHOCTH M €€ BHYTpEHHEE NEJIECHHE MO
Pa3TNYHBIM KpHUTEpUsSM. B cBs3M ¢ 5TUM aBTOp OCTaHABIMBAeTCsA Ha TEp-
MHHOJIOTHH 3aKOHOJATeNEHBIX aKTOB, PeryJIUpYIOIUX OTHOWIEHHUS C yda-
CTHEM HECOBEPIICHHONETHHX. Pa3fen 3aBepIIaeTcs NPeUIOKEHHAMH IO
CHCTeMaTU3aluK NMpUMEHIeMbIX MoHATHA. [I0 MHEHHMIO JUCCEepTaHTa, HC-
NONTb30BaHHE B KayecTBE IOPHIMYECKOro TepMUHA Ui 00O3HAYeHUs He-
B3POCIEIX CyOBEKTOB IipaBa MOHATHA “pebeHok” (“meTn’) He COOTBETCT-
BYET MCTOPUYECKH CJIOXKHMBIIMMCS TPajULUAM €ro ynorpeCiieHus u 3a-
TPYZHseT TOJKOBaHHe HOpM. JIJig 3TO# Lenu nmpennaraercs UCIONb30BaTh
TIOHATHE “HECOBEPHICHHONETHUH .

Bropoii pasnen “IIpaBocmocoGHOCTE H Jeecoco6HOCTL HecoBep-
LIEHHOJMETHHX B MATepUaJibHbIX OTPAc/IfX MpaBa” MOCBSALILEH aHANU3Y
MaTepHAIBHO-TIPABOBOTO TOJIOXKEHUS HECOBEPIUCHHOJIETHUX, YYUTHIBAS,
9TO MMEHHO €r0 OCODEHHOCTH SBJIIOTCS YCIOBHEM BBEIEHHUS CIIEIHalu-
3WPOBAHHBIX CYZIOB IS HECOBEPLIEHHOMETHHX, a TaKKe TPeIONpeReTioT
comepkaHHe WX IPaXIAaHCKOM NpoLiecCyanbHON AeeCnocOOHOCTH.

PaccmatpuBas BOIpoC O NpeAnockuikax npaBoobiananus, aBTop oT-
BEpraeT Te3HC O TOM, 4TO B psAle CIyYaeB MPaBOCIOCOOHOCTh BO3HHKAET C
MOMeHTa 3a4atud. [10 MHEHHIO aBTOpa, TO, 9TO B UCKIIOYeHHE K3 o0mmero
npaBuia NpHoOpeTeHHe HEKOTOPHIX CyOHEeKTHBHBIX NpaB (B YacTHOCTH,
npaBa HOBOPOXICHHOrO Ha MOJyYEHWE HACNENCTBA, MEHCHM IO CIyyaro
NOTEPU KOPMUIIBLA) CBA3bIBAETCS 3aKOHOM ¢ (aKkTamu, UMEBILMMU MECTO
0O POKICHHS JMLA, CIEAyeT NPHU3HATh OCOOEHHOCTBIO BO3HHUKHOBEHHUS
STHX IIpaB.

JlocTiKeHNe JIMIOM COBEPIIEHHOJIETHS ABIAETCA OCOOBIM IOpWIH-
qeCKiM (HaKTOM, C OHOM CTOPOHBI, HEOGXOOMUMBIM IJisi BO3HMKHOBEHHS
MHOTHX CyOBEKTHBHBIX NpaB M 00s3aHHOCTEH (HampHMep, NpaB CTaHO-
BUTHCS OMEKYHOM, YCBIHOBHTEJIEM, IPEACTaBHTENEM B cyde, o0f3aHHO-
CcTell 0 CONEepKaHUI0 POAUTENEH, HECEHUIO UMYLIECTBEHHO!N OTBETCTBEH-
HOCTH TI0 JOTOBOPY HaliMa MMIJIOro TMOMEILEHHUs), a ¢ APYToi, mpaBonpe-
TATCTBYIOIIMM, HCKITIOUAIOIAM BO3MOMHOCTh OBITH YCHIHOBIEHHBIM,
UMETh NPaBO Ha 00s3aTeIbHOE NPENOCTABIICHHE OTIYCKA B JIETHEE BpeMs
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rona 4 T.0. B CBA3K C 3TMM aBTOp YCJIOBHO BBIAE/SET B COASPIKAHUN NPa-
BOCIIOCOOHOCTH JIHIIA BA CJIOS TIPABOBBIX BO3MOXKHOCTEH — “rilyOMHHBIH”,
OXBATHIBAIONMI NpaBa W OOS3aHHOCTH, IOPUAMYECKUH COCTaB i BO3-
HHUKHOBEHHS KOTOPBIX 00A3aTeNbHO BKIIOYAET aKT COBEPLICHHONETHS, H
“axTyanbHpI”. B 3TOM CMBICTIE IPEACTABIAETCS MPaBOMEPHBIM T'OBOPHUTH
06 ocoboM comepixaHHM NPaBOCIIOCOOHOCTH HECOBEPINEHHONETHHX. Oc-
HOBHBIE NpaBa H 00A3aHHOCTH, HOCUTENIEM KOTOPBIX MO HACTYILUICHHHM Oll-
peleneHHbIX IOPUANISCKUX (aKTOB MOMXET CTAHOBHTHCS HECOBEPIIECHHO-
neTHuid, nmpuseneHsl B Tabmuue. B palore paccmarpuBaercs BOMpPOC O
Pa3MYMA B COJEPIKaHUHN NMPaBOCIIOCOOHOCTH HECOBEPIICHHONETHUX B 3a-
BHCHUMOCTH OT MX NPHHAMIEKHOCTU K rpaxnaHcTBy Pecry6muxu bena-
pychb.

Hanee B pabore aHANIU3UPYIOTCS OTPAcieBble MOHATHSA Aeecrocod-
HOCTH HECOBEPUICHHOJIETHHX. JlenaeTcs BBIBOJ O TOM, YTO B OTHOLICHHH
TeX IpaB ¥ 00A3aHHOCTEHN, KOTOphIE B CHIIY HX ITyOOKO JIMYHOTO XapakTe-
pa He MOTyT ObITh MPHOOPETEHbI WIKM peaTH30BaHBl OT UMEHH HECOBep-
IIEHHOJIETHErO UHBIM JIMLOM (TpyIOBbIE, HA 3aK/IIOYEHHE NOTOBOPOB Ja-
peHusl, moapsna, NOpy4eHHs B KayeCTBE COOTBETCTBEHHO NapHTENs, MOJ-
psgYuKa, MOBEPEeHHOro) JUOO C coriacHd APYroro jMua (3aBellaHue),
IeecrnocoOHOCTh B HeOOXOAUMOM 00beMe BHICTYNaeT CIEHUATBLHON Mpen-
nocbuUikoi mpasoobnananus. B 3TuX ciyyasx, MO MHEHUIO aBTOpa, BO3-
HHUKHOBEHHE BO3MOXKHOCTH UMETH TH NIPaBa U 005S3aHHOCTH COBMELIAETCS
C MOMEHTOM MPHOOPETEHHA IEECTIOCOOHOCTH H MOXKHO TOBOPHTH O €IIH-
HOW npaBoaeecnocobHOCTH MULA (HanpuMep, TPYAOBOH).

Hccnenys rpakaaHCKyl0 Ieecrioco0HOCTh HECOBEPLICHHOJIETHHX,
JOUCCEPTAaHT OTMEYaeT, YTO BO3MOXHOCTh NMPU3HAHMS HECOBEPIIEHHONET-
HETO, CTPaJaloLIero MCUXHYECKuM 3abonieBaHHEM WiIH ciaboyMmMHeM, He-
neecriocOGHEBIM MO PeIleHHI0 Cyaa ocTaercs B Gonbineli Mepe TeopeTHye-
CKHM ToJIojkeHUeM. 1o ero MHeHMIO, Ip¥ HaJHYHU OCHOBaHHIl clemyer
obpamarscs B CyZ 32 YCTAaHOBJICHHEM JaHHOTO IOPUAMYECKOTO COCTOSHUS,
A0 AOCTUIKEHMS JTMLOM COBEPLUEHHONIETUS, YUUThIBAs, YTO 00bEM €ro Jee-
CIIOCOOHOCTH 3HAYMTENBHO PACIMUPAETCS YK€ MO NOCTIkeHHH 15 (1mo Ho-
Bomy I'K — 14) ner.

Hesbigenenne B WHBIX OTpacisX MaTepWalbHOrO mpaBa KaTeropvu
JeecriocoOHOCTH ¢ COOCTBEHHBIM, IPHUCYIINAM i comep:KaHueM, TPHBOIHT
K 3aMMCTBOBAHHSAM IOJIOKEHUH IpaXkIaHCKOro npasa. YToOsl UCKIIIOYUTh
MEKOTPAC/IEBEIE aHAJIOTHH ¢ IPaKIAaHCKHM NIPaBOM, aBTOp yKa3blBaeT Ha
HEOOXONMMOCTE THIATENBHOM paspaGoTKi OTPAacieBbIX KOHCTPYKLMH Jet-
CcriocoGHOCTY U TPEIIaraeT CBOK KOHLEMIMIO PEUIEHHs NaHHOTO BOMpO-
ca. [1pu 3TOM JUCCEpPTaHT UCXONUT M3 TOTO, YTO NEeCHOCOOHOCTh NpUMe-
HHTETBEHO K HEKOTOPBIM OTPAciiM 3aKOHOJATeNbCTBa (B YACTHOCTH, HAMNO-
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roeas, B 00NacTH COIMHMAIBHOTO 00ecneueHus) Hapany cO CBOUMU CIeIH-
dugeckuMy 4epTaMH B LENOM MMeeT MPOH3BOLHBIH XapakTep OT Ipa-
JAHCKOM (WTH) TPYIOBOI ZieecriocoGHOCTH.

Bropas rnmaBa “Oco0eHHOCTH TPaXAAHCKOr0 CyAOINPOH3BOACTBA
[0 AejJaM, CBSI3AHHBIM € 3AMUTONH NMpaB W HHTEPECOB HECOBEPHICHHO-
JIETHHX”’ TAlOKe COCTOMT U3 IBYX pa3jenoB. B nepeom pazzene “IIpouec-
cyajibHOE MOJoKeHHe HeCOBEepIIeHHOJETHHX B AejiaX, CBS3AHHBIX C
3amMTONH HMX NpaB H HHTEPEcoB” pa3peruaeTcs BONPOC O TOM, JO/DKHBI
J¥ HECOBEPIICHHONETHME, HE 00najaroIlie rpakTaHCKOH NpoLeccyalth-
HOI [1eecriocOOHOCTEIO B MOJHOM O0beMe, MPH3HABATHECS CaMOCTOATENb-
HBIMM JTHLIAMH, YJaCTBYIOUIMMH B A€Ne, B Coyd4asX, Koraa B CyAe 3amiu-
IIAIOT X HpaBa U HHTEPECH], a TAKKe KaKoe MpolecCyalbHOe IIOJIoKeHYe
OHH JODKHBI 3aHUMATh NPU PACCMOTPEHHH TOH MM MHOM KaTerOpuH el
C X y4acTHEM. ABTOP MCXOIMT U3 TOTO, 4TO:

BO3MOYKHOCTb CTAHOBHMTBCS CYOBEKTOM MPOLECCYATBHBIX [IPaBOOT-
HOILIEHWI OmpeaeNieTcs TakuM IOpPHOWYECKUM CBOMCTBOM Kak rpamiaH-
CKasl poLecCyalibHas IPaBOCIOCOGHOCTS;

TpPaBOBOE MOJIOKEHUE YYACTHHKA MIPOLECCa ONPeaesIeTCs HamuIueM
y Hero I0puandeckoii 3aHTepecOBAaHHOCTH B HCXOAE JIeNa;

CTOpPOHEBI M’ TPETHH JIMIIA — 5TO ACHCTBUTENBHEIE WIH TpeAnonarae-
Mbli€ CyObEKTbl CIOPHOIO MY CBS3aHHOIO C HUM MaTepHalbHOro MpaBo-
OTHOLIEHMS, CTABLIEro NpeaMeToM cyne6Horo pasbupaTenbcTsa, 46U Npa-
Ba M OXpaHseMble 3aKOHOM MHTEPECH! 3alHUINAIOTCS, OCTIApUBAIOTCA WK
3aTparuBalOTCA B XOAE PACCMOTPEHHS Aena.

B cBs3u ¢ 3THM HeHONHas 4eecnocOOHOCTE HECOBEPIICHHONETHUX,
HMMEIOLIMX HEeNOCPEACTBEHHEIN I0pUANYECKUi UHTEPEC B UCXOE Aena, He
MOXET CJIy)KMTh OCHOBaHHEM IJil MPU3HAHHS BMECTO HHMX HCTLAMH, OT-
BETYHKAMH, TPETHUMH JIMLIaMH HX POIOHTEJIeH, YCHIHOBUTENEH, ONEKYHOB,
nonevyurteNneil WM WHBIX JIML, Ha KOTOPHIX B COOTBETCTBHMH C 3aKOHOM BO3-
noxceHa 00543aHHOCTh WIH MPEIOCTABIEHO MPABO 3alHMIIATh B Cy[e Ipasa
U MHTEpPEChl HECOBEPLIEHHOIETHHX.

Janee MonenupyioTcs BapyaHTh pPacHpeneseHus MPOLECCyaTbHBIX
pouieit o OTAENBHBIM KATETOPHAM IPRKAAHCKHX Jell, CBSI3aHHBIX ¢ 3allly-
TOW TIpaB ¥ WHTEPECORB Hecosepmennonemnx OCHOBHBIMM MOMEHTaAMH
TIPH 3TOM SBJIIOTCS CIIeAyIOIIHE:

JUCCEPTAaHT TIPUCOEHOUHICTCS K MHCHHIO Wranoroii C.A., Mo-
po3 JLB., Kpuesonocosoii JLA., 4T0 KIaccHdeckoe NMpPaBOOTHOLIEHHE IO
BOCIMTAHHIO COCTOMT M3 TpPeX NMPOCTHIX IPABOOTHOLICHUI: MEXIy Kax-
IBIM M3 POIHTENeH H PeGEHKOM, @ TaloKe MeXcIy PONHTENSMH IO €ro co-
BMECTHOMY BocmuTaHuio. [losToMy TPE/CTABIIAETCA MPABHIBHBIM, HTO
ponutens, TpeOyomuii YCTaHOBICHUS WM NPEeKpalleHNs MPaBOOTHOLIE-
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HAS TI0 BOCIMTAHHUIO MEXIY PeOEHKOM U BTOPHIM POAMTENIEM (HAIpUMeED,
1o AenaM o0 YCTAaHOBJIEHHH OTLOBCTBA, O JIMIIEHHH POJMTENBCKUX INPaB)
JODKEH NpPU3HABATHCA COMCTIOM pebeHKa, Tak Kak CyIoM paspemiaeTcs
Bonpoc u 06 ycTaHOBIEHMH (TIpeKpallieHVH) MPaBOBOM CBA3M MEKIY po-
JUTeNIMH. AHaNOTHYHO Jnuna, TpeOyiolnpe YCTaHOBIEHUS OTLIOBCTBA,
BOCCTAHOBJICHHS POAUTENBCKUX NIPaB WIK OCTIAPHBAOIIME 3aMHCh UX PO-
JUTENSAMH, TPOCAT Cy/l COOTBETCTBEHHO YCTAHOBUTH WIIM NPEKPATUTEL HX
TIPABOOTHOILEHHS C peOCHKOM M BTOPHIM POIMTENEM, B CBS3H C HeM TIO-
CJIeqHME [0 TAKHUM JIEJIaM JOJDKHEI BBICTYTIATh COOTBETYHKAMHU;

Kak npaBwIbHO oTMedaeT MiBanopa C.A., Ip¥ BO3HUKHOBEHHH CIIOpa
0 MeCTe KUTEILCTBA NETeH NpH pa3aesibHOM NPOXKUBAaHUM POAUTENEH, Cyn
paccMaTpHBaeT TOJLKO IPaBOOTHOLIEHHE, CYIIECTBYIOIIEE HEMOCPENCT-
BEHHO MEK/Iy POIUTE/AMH. PeGEHOK B TaKuX [eNaX He SBJIAETCH JIHLOM,
YYacTBYIOIIMM B J€jie, TaK KaK €ro NpaBO Ha MOJYYECHHE HAIUIEKAIIEro
BOCIIUTAHHMA HE OCIIAPUBACTCS;

KOTAa IpeaMeToM cyneGHOro paccMOTpEHHs CTaHOBHTCS yCTpaHe-
HHE MPEMSATCTBHH B OCYILECTBJIEHHH TPaB, BHITCKAIOMUX H3 OTHOCHTENb-
HOro IPaBOOTHOWICHNA ¢ aOCOMOTHBIM XapakTepoM 3aIUThl (HampHMED,
0 fies1aM 00 y9acTHH OTHENHSHO MPOKUBAIOIIEr0 POAUTENS B BOCHMTAHUU
pebenka, o npase Aena U 6abku Ha oOImeHMe ¢ BHYKaMH), BOSHUKAET He-
0o0xoaMMOe aKTHBHOE MpoLUeccyanbHoe coyyacTue, 00yC/IOBIEHHOE MHO-
KECTBEHHOCTHIO JIML[ HA YIPABOMOUEHHOI CTOPOHE MAaTE€pHAIBHOrO Ipa-
BOOTHOIIEHMS; ‘ ‘

TIPaBOOTHOLIEHWE TIO COAEPMAHWIO JeTell BOHWKAET MEXIy Kak-
OBIM M3 poautenieit u pebenkoM. IToaToMy NMpaBWIbHA MO3ULKA YICHBIX (B
gactHocTH, MBanomoii C.A, IOpacoBa B.IL., Kaparemn .M., Kouue-
Ba T.Jl.), KOTOpBIE CYWTAIOT, YTO MO NEJIAM O B3bICKAHWH H H3MEHEHHH
pasMepa aJMMEHTOB HAa HECOBEPIIEHHOJIETHHUX IeTedl BTOPOH poAuTelb
MOXeT 3aHUMATh NOJOXKEHHE TOJIBKO HX 3aKOHHOTO MpeACTABUTENS;

MPU3HAHNE HECOBEPLICHHONIETHErO JIMIIOM, YYAaCTBYIOIUM B Aelne,
0 JKWJIMLIHLIM CIOpaM 3aBUCUT OT kareropuu aena. HecosepiueHHONET-
HUE WICHb CeMbY HAHUMATENS HEe MOTYT BBICTYNATh OTBETYUKAMM TIO Ae-
NaM, CBA3aHHBIM C OGS3aHHOCTHIO HECTH MMYINECTBEHHYIO OTBETCTBEH-
HOCTB TTO JIOrOBOpY Halima XKHJIOro nmomemeHus, 7. K. c1.63 XK Bosnmaraer
ee TOJIbKO Ha COBepIIeHHOeTHHX. B To ke BpeMs mo menam o6 onpenene-
HUM NOPAIKA MONB30BAHUSA JKIIBIM MOMEILEHUEM, €ro IMpHUHYIUTEILHOM
o6MeHe W pa3zaene, NpU3HAHUH HeNAEHCTBUTENEHEIM OpAepa, BEICEIEHHH
HECOBEPLUCHHONIETHUN NO/DKEH MPU3HABATBhCA JIMLOM, YYacTBYIOIIMM B
mene, HapaAy ¢ COBEPIICHHOJETHMMH WIEHAMH CeMbH, IOCKONBKY OH
HMEET CaMOCTOSATENIFHOE MPABO HONB30BAHUA KUJIBIM TIOMELICHHEM;

10 JejiaM O BO3MELIEHHUH Bpela, NPUYHHEHHOTO HEeCOBEPIIEHHOET-
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HEM, He JOCTHIIIMM BO3DPAcTa YACTHYHOMN TPXIAHCKOM eecocobHOCTH,
HaIeKAMMHE OTBETYHKAMH BBICTYIIAIOT €r0 pomuTenH (yCHIHOBHTENH),
OMEKYHBI, BOCITUTATEIbHBIE U yueOHbIe YUPEKACHNS, IO HAA30POM KOTO-
peix oH Haxonmwics (c1.447 TK 1964r.). Vicku 0 BO3MEUIEHUH Bpefia, pH-
YHHEHHOr0 YaCTHYHO [EeeCrioCOOHBIM HECOBEpIIEHHONETHUM, IOIDKHBI
TperbABIATLCS K HECOBEPINEHHOJICTHEMY, a €C/IH Y HETO HET HMYIIECTBA
WK 3apaboTKa, JOCTATOYHOTO IUisl BO3MELIEHHS NMPUYMHEHHOTO Bpena —
TaKOKe K JIAIaM, Ha KOTOPBIX B cOOTBETCTBUU O ¢T.448 T'K 1964r. moxer
OBITH BO3JIOXKEHA CyOcHaHapHas OTBETCTBEHHOCTD 3a IPUYUHEHHEIH Bpen;

B paGoTe MOABEPraeTCs KPUTUKE MHEHHE PALA YUCHBIX, B YACTHOCTH
Maneuna H.C., 910 HCTIOM IO €Ny O 3allUTe YeCTH M JOCTOMHCTBA MO-
skeT OBITh MPU3HAH TOJBKO JOCTATOYHO 3PENbli HECOBEPIICHHOJICTHHH;
PacIpoOCTpaHEHHE JKe CBEAEHMA O MaJIOJIETHEM IIOPOYHUT HE €ro, a pouu-
TeJiel, KOTOPHIX ¥ CiieAyeT IPU3HABATh HCTHAMM. ABTOP MCXOIHUT U3 TOTO,
YTO HECOBEPILCHHONETHHH B JAHHOM CIIy4ae NOJLUKEH IIPU3HABAThCA HCT-
IIOM HE3aBHCHMO OT BO3pacTa Kak JIMIO, Ubsi OOLIECTBEHHAs OLeHKa Oblna
WA MOXKET OBITh 3aHIKEHA B pe3ysibTaTre paclpocTpaHeHus O HEM IOpo-
YauX CBEeICHUH.

B 3amoueHne pasena OTMEYaeTCs, 4To Jesia C y4acTHEM HECOBeEp-
IIEHHOJIETHUX, CBA3aHHEIE C 3aLUTOH MX IpaB U OXPaHAEMBIX 3aKOHOM
MHTEPECOB, B 3aBUCUMOCTH OT TOrO, y4acTBYET /14 HECOBEPLUEHHONETHUMH
B J€jie ¢ MOMEHTa ero BO3OY)KACHUS WIM BCTYNAeT B YK€ HAdaTHIM Mpo-
L[ecC, MOJKHO pa3/ieNIuTh Ha IBE IPYIIILL:

BO30yXaeMbie B WHTEpEcaX HECOBEPUICHHONETHETO (TpyTiBI JINII,
BKJTIOYAsi HECOBEPLICHHOIETHETO) WIM B CBA3M C NPENBSIBICHHUEM HCKa K
HECOBEPIICHHOIETHEMY (TPYIIIe JIil, BKIK0OYas HECOBEPUIEHHOJIETHENO), B
pe3yabTare Yero OH ¢ MOMEHTa BO30Y)KIOCHHUS Aesa BRICTYIAeT CTOPOHOH
WY 3asIBUTEJIEM;

BO30yKIaeMbple B HMHTEpPECax COBCPIICHHONETHUX WJIM B CBA3M C
IpenbIBIICHHEM HCKAa K COBEPIICHHOJIETHHM, N0 KOTOPBIM HECOBEpPLIECH-
HOJIETHEE JIMLO BCTYMAeT B Y)K€ HAyarhblii MPOLECC KAaK COYYACTHHK;
TPEThE WM 3aMHTEPECOBAHHOE JIMIO; HAANEXKallas CTOpOHA INPHU 3aMeHe
HeHauiexamei. JlanHas xiaccudukanus MOKeT OBITh MOJIOKEHa B OCHO-
BY pasrpaHWuYeHHs] TIOACYIHOCTH MEXIy OOMMMH W CHenHaTM3WpPOBaH-
HBIMH Cy/IaMH I HECOBEPIIEHHONIETHUX.

Bo Bropom paznpene “IIpoueccyasibHbie CPeICTBA, 00ecTeuHBaI0-
nHe peajH3anHi0 HeCOBEPIMIEHHOJMeTHUMH NIPaBa Ha Cye0HYIo 3amu-
TY” paccMaTpHBaeTCs BONPOC O TOM, KAKUMH CHELH(pUIECKAMH YePTaMH,
YCUIMBAIOIMMHY TapaHTUM 3allMTHl [PaB M UHTEPECOB HECOBEPIIEHHO-
JIETHHX, JOJDKHO OBITH HaJEJIEHO TPAXKAAHCKOE CYHOMPOM3BOACTBO MO HX
JenaM. ABTOPOM aHATH3UPYIOTCS OOWIME NpaBuUIa PAacCMOTPEHHS HEN C
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y9acTHeM HECOBEPIUEHHOJIETHHX, npexycMorpennsie cT.88, 102, m.8 125
ITIK 1964r., 167 KobC; npoueccyanbHble OCOOEHHOCTH PacCMOTPEHHS
OTHENBHBIX KaTeropuid [ieN, CBA3aHHbIX ¢ 3aIUTON MX NpaB ¥ UHTEPECOB;
BbICKa3aHHBIC B JIMTepaType MPeIJIOXKEHHs MO COBEPIIEHCTBOBAHHMIO Ipa-
’JAHCKOTO MPOLECCYaTbHOr0 3aKOHONATENICTRA, PErYIUPYIOMIETO CyHo-
IIPOU3BOJCTRO IO STHM JIEJIaM.

3nech ke CTaBUTCA BOIIPOC O BHECEHHMH m3MeHeHuit B ¢T.53 KoBC, B
KOTOpO# BO3HHKHOBEHHE NpaBa Ha CaMOCTOATENIFHOE BO30YKICHUE Ipaxk-
TAHCKOrO Iejla B Cy[e CBA3bIBaeTCs He ¢ MpHOOpeTeHHeM rpakIaHCKOH
NPOLIECCYaNBHOH JeecnoCOOHOCTH B HONHOM 00BEME, KaK MpeAcTaBIIsIeTCs
MPaBHIIBLHBIM, a C JOCTIDKEHHEM coBepuieHHONeTHA. IIpuBonsdTca ponon-
HHUTENIBHEIE apTyMEHTH! B M0JB3y npexycMorpeHHoro HoBem I'TIK cHmbke-
HYS1 BO3PACTHOHM I'paHMibl NpHOOpEeTeHNs] HECOBEPIICHHONETHUM JacTHY-
HOH rpaskIaHCKOH nponeccyanbHol aeecnocobHocTH ¢ 14 ner.

Hocratouno nonpobHo uccnexyercs npoliieMa peanm3auuu B Pec-
nmy6muke benapycs ct.12 Konsenuuu o npaBax pe6&nka, KoTopas npenoc-
TaBJIIeT HECOBEPIIEHHOJETHEMY, CHOCOOHOMY CGOPMYJIHPOBATH CBOM
cOGCTBEHHBIE B3TIA/BL, IPaBO OBITH 3aC/TyIIaHHBIM B XOZe JM00oro 3aTpa-
TUBAIOIIETO €ro cyneGHoro pasbupaTesnpcTBa. ABTOP OTMEYAET HEOOXO-
JMMOCTE CTpOro cobmrogaTs nonoxkenue 4.2 ¢r.88 ITIK 1964r. o6 o6s3a-
TEJIbHOM MPUBJIEYEHHUM K YYaCTMIO B JleJIE HECOBEPLUEHHONETHEro, A0C-
TUTHIETO BO3pacTa JacTHYHOH rpakAaHCKOM nponeccyalnbHOH feecnoco-
HOCTH, [OIYCTHB B 3aKOHE OTCTYILUIEHHME OT 3TOrO TpaBHja B HCKTIOYH-
TENBHBEIX CITyYasX, KOTAa MPHCYTCTBHE HECOBEPIIEHHOJIETHETO B CyAel-
HOM 3aCellaHu¥ NPOTHBOPEYHT €ro MHTEpecaM (HampuMep, MO AejiaM O
JUINEHWH POAUTENBCKHUX IPaB HECOBEPIIEHHONETHUH HE 3HAET OTLa — OT-
BETYMKA M CUMTAET POAUTENEM APYroro MyxuuHy). B OTHOIIEHHH Heco-
BEPIICHHOICTHHX, HE JOCTHIUIMX BO3pPAacTa YaCTUYHOM TIpakHaHCKOM
IpoLecCyanbHON NeecrnocoOHOCTH, AMCCEPTAHT MONNEPKHUBAET BhICKa-
3aHHOE B JHMTEpaType NpeUIOKEHHE NPEIyCMOTPETh B 3aKOHE 00s3aH-
HOCTb Cy/ibM B KKJ0M CJly4ae npu NOArOTOBKE Aena K cynebHomy pazou-
paTeNbCTBY paspeInaTh BOMPOC O BO3MOMKHOCTH BHI30Ba HX B cyneOHOe 3a-
celaHue., YKasbBaeTcsA Ha HEOOXONMMOCTh BBENEHHMS CIIELMABHBIX Mpa-
BWJI TONydenrs OOBACHEHHH OT HECOBEPLUCHHONETHHX JINL, Y4acTBYIO-
IHX B A€N€, NoO0OHO TOMY KakK CYIIECTBYIOT OCOOEHHOCTH JOIpPOca HECOo-
BepIIeHHONETHUX cBuaerenei (cT.163 I'TIK 1964r.).

Hanee B paboTte npexnnaraeTcs pelIeHue JUCKYCCHOHHOTO BOIPOCa O
TOM, KaKH€ NpolieccyaibHble ASHCTBUSA B 3aBUCUMOCTH OT BO3PAcTa Brpa-
BE OCYLIECTBJIATh HECOBEPLICHHONETHMH, PHHUMAIOIUI yJacTue B pac-
CMOTPEHHH Jena, U TpeOyeTcst M NpPH STOM COIJIACHE €ro 3aKOHHOTO
npexacTapurend. TiarensHo aHamusupyercs 4.3 c1.88 I'TIK 1964r., npe-
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JOCTaBJIAOLIA YACTUYHO IPOLECCYyaTbHO IeeCliOCOOHBIM HECOBEPUICH-
HOJIETHMM IIpaBO B CIIy4asX, NPeIyCMOTPEHHBIX 3aKOHOM, JIMYHO 3ailH-
miaTh CBOM MHTEPECH B CyJe. B kadecTBe NpaBoBOH rapaHTHH €ro ocyiie-
CTBIIEHHS MpeiaraeTcs OCBOOOAUTh TAKMX HECOBEPLICHHOMETHUX UCTLIOB
OT HeceHHs CyIeOHBIX PAaCXONOB B JOXOH TOCYAapcTBa.

Ocoboe BHMMaHUE B paloTe ynensercd NPUHIKNY MPENCTaBHUTEIb-
CTBa HECOBEPLICHHONETHHNX, KaK OXHOMY U3 OCHOBHBIX IPHHIIMIIOB I'PaXK-
JAHCKOro CyIONPOM3BOACTBA IO JieJIaM C HX ydacTueM. PaccmatpuBaeTcs
BOIPOC O JOMYLIEHUH K CyneGHOMY MpenCTaBUTENBCTBY CBOMX HeTell He-
COBEpLICHHONIETHUX POAMTEJNICH, O Ha3HAUYCHUHM HECOBCPIUEHHOIETHEMY
odHuIHaNbHOTO MIPEACTABUTENS, KOTJa Y HETO HET POAUTeNIel, YCEIHOBUTe-
JeHi; ONIEKYHOB, TIONeYUTeNeH WM OHH He BIIpaBe NPeICTaB/IITEL er0 HHTE-
pecsl B cyzne B cwty cT.167 KobC.

O6ocHOBBIBaeTCS HEOOXOAUMOCTD JATBHEHINETO Pa3BUTHUS C YIETOM
OpUHIWIA JYCTIO3UTHBHOCTH MyOIMYHBIX Hayall TPaXIaHCKOTrO CYAOHpo-
H3BOJCTBA TI0 JIe/laM C Y4aCTHEM HECOBEPUICHHONETHHX, YTO JO/DKHO BBI-
Pa3HUThCS, B YaCTHOCTH, B PACHIMPEHHH MPAB OPraHOB OMEKH M TOMEYH-
TEJILCTBA W HHBIX JIHIL TIO BO3OYXKACHUIO B Cy[e rPOXAAHCKHX A€l B HHTe-
pecax HECOBEPIICHHOIETHHX, B BO3TOKEHHH Ha CYABIO 00A3aHHOCTH NpPHU
OTKa3e HECOBEpILCHHONETHEMY B BO30yxIeHHH nena cooliate 06 3ToM
Oprasy ONEKH W MOMNEYMTENLCTBA MIIH NPOKYPOPY A/ NPUHATHA UMH Mep
I10 OKa3aHHUIO HECOBEPLICHHONIETHEMY IOPUINYECKOH IOMOIIH.

ABTOpPOM NOCJIEHOBATENBHO OTCTAaMBAETCA MOJOKEHHE, 4TO T'paK-
JIAHCKOE CYAOTPOW3BOACTBO TO JENaM HECOREPLICHHONETHWX MOMKHO
OCYINECTBILATECS Ha OCHOBE PA3BUTHA CYIUECTBYIOLIMX MPHUHLMIIOB MPaBO-
cyaus, a He IMyTEM OTKa3a OT HUX M YNPOIIEHHS CyAeOHOH MpoLexypsl,
KaK 3TO MMEJIO MECTO B HMCTOpPHH CIELUATHU3UPOBAHHBIX CYIOB IO JejiaM
HECOBEPIIEHHOIETHHX.

SAKNOYEHUE

Jluccepranys HanpaBlieHa Ha PEIICHHE aKTyalbHON MpOOIeMbI CO-
BPEMEHHOTO T'PAKITAHCKOTO CyHONPOM3BOACTBA —IIOBBIIEHH dddeKxTuB-
HOCTH CyAeOHOM 3alUTh! TIPaB U OXPAHJEMBIX 3aKOHOM HHTEPECOB HECo-
BepmeHHOIEeTHHX. ClenaHHble aBTOPOM B Pe3yJIbTaTe npoaexerHoro Hc-
CJIeOBaHUS BBIBOIBI CBOIATCS K CIEAYIOMIEMY:

1. IlpaBWibHOE ONpeAeNeHHE NPABOBOTO CTAaTyca HECOBEPLIEHHO-
NeTHUX CyOBEKTOB IpaBa 3aBUCHUT OT YETKOCTH IIOHATUHHOrO ammapara, ¢
TIOMOIIBIO KOTOPOrO B 3aKOHOAATENIECTBE OMUCKIBAETCS UX NMPaBOCYyOBEKT-
Hasg rpynna. AHauu3 NPHMEHSEMBIX IS 3TOrO MOHATHMH IOKasal, 4To
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MHOTME W3 HHX HE MMCIOT €OWHBIX OJI1 BCEX OTpaciell mnpapa mpaBuil
VIOTpeOIeHHs WIH HCTIONB3YIOTCS B 3aKOHOHATEIbCTBE B IIPOTHBOPCUHH
HCTOPHYECKH CJIOKUBIIUMCA 00BEeMOM ¥ COZEp)KaHKEeM, YTO 3aTpylqHIeT
TOJIKOBaHKE HOpM. B CBA3H ¢ 3THM HEoOXOMMMBl Hay4YHbIE Pa3paboTKU IO
yHUOHKAOWY ¥ CHCTEMaTH3alHH TEPMHUHOIOTHH 3aKOHONATEIbHbIX aKTOB,
KacaloIHXCsl HECOBEPIIEHHOJICTHIHX. PEKOMEHAALIUY aBTOPHI 110 JaHHOMY
BOTIPOCY OTPDKEHEI B TE3HCAX “O TOHATHM HECOBEPIIEHHOIETHETO Kak
cyObekTa mpasa”.

2. HecMOTps Ha TO, 4TO COINEpPIKAHHE npaBocnoco(Suocm HECOBep-
UICHHOJIETHUX B LIEJIOM OKa3bIiBaeTcs Oolee y3KHM, 9eM y COBEPLICHHO-
NIETHUX, OHHU 00/TaaI0T KOMIUIEKCOM MHOTOYMCIIEHHBIX H Pa3sHOOOpa3HBIX
npae u oba3annocteif. VIx 0o6bem, colpanbHas 3HaUMMOCTE U 0CODEHHO-
CTH peau3aly MO3BOJIIOT OTHECTH CyZAEOHYIO 3alllUTy IpaB M MHTEpe-
COB HECOBEPIIEHHOJIETHHX K MPEIMETY AEATEIBHOCTH CHELHATN3HPOBAH-
HeIX cynoB. ConmepikaHue TMpaBoCIOCOOHOCTH M I€ecIOCOOHOCTH Heco-
BEPILEHHOJIETHHX, a TaKXKe HCTOPHS pa3BHTHI HX IpPaBOCYyOBEKTHOCTH
ctamu mpeaMeToM myOnmkanuit: “TlpaBocyOBEKTHOCTE HECOBEPLICHHO-
JIETHUX W ee COHep)KaHHe B 3akoHoxaTenbcTBe Pecmybnuku benapyce”;
“Pa3BuTHE 00LIECTBEHHBIX Hael o gerctBe”; “K Bompocy IpaBOBOro pe-
TYJUPOBAHUA NPEATPHHUMATENECKOM HEATETLHOCTH HECOBEPIICHHONET-
Hux”; “IOBeHanbHOE€ NMpaBO KaK CaMOCTOATE/bHBIA 3JEMEHT NpPaBOBOM
CI/ICTeMBI rpaxIaHckoro obmecTsa”.

3. B Tex ciydasx, Korja mpeaMeToM cylebHoro pachOTpeHm[ AB-
JIAETCH MaTepuanbHOe MPAaBOOTHOIIEHHE ¢ yJacTHEM HECOBEpIIeHHOMeT-
HETro, OH, KaK U COBEPIICHHOIETHHE CYOBEKTHI CHOPHOTO MPaBOOTHOLIE-
HH4, IOJDKEH 3aHUMaTh B NpOLECCE NOJIOMKEHHE JINLA, YYacTBYIOIIETO B
Iene ¢ MarepHalbHO-IIPAaBOBBIM HHTEpecoM. B cBs3m ¢ 3TUM TpebyeTt u3-
MEHEeHHUs] CIIOKUBIIAsACA MO pANy Kareropuii nen cynebHasd NMpaKTHKA, B
COOTBETCTBUM ¢ KOTOPOH CTOPOHAMH, 3aIBUTE/IMH, TPECTBUMH WIH 3aHH-
TepeCOBaHHBIMHA JIMLAMH BMECTO HECOBEPLIEHHOJIETHETO CyOheKTa criop-
HOTO MaTEepPUabHOTO NPABOOTHOLIEHMS MPU3HAIOTCS €ro 3aKOHHbIC Npea-
CTABUTENM WIM WHBIE JIMLQ, 3AlIMIIAIONIME €r0 WHTEPEeChl, a caM Heco-
BEpIIEHHONETHHH, NPpHU HEOOXONMMOCTH MONYYHUTH OT HEro OOBACHEHHH,
BEI3BIBAETCS B CYX KaK CBHIETENb.

4. YgacTHe B TPaXTAHCKOM JeJieé HECOBEPUIEHHOJICTHEro JIHIA
IOOJDKHO YYHTHIBATBCS B IIPABOBOM DETYNMPOBAHMM IpakAaHCKOrO CyHO-
IpOM3BOACTBA IIYTEM INPENOCTABIECHHS TAKOMY JIMIY IOTOIHHTENBHBIX
HpPOLECCYaTTBHBIX JIBTOT ¥ rapaHTHUH, KOMISHCUPYIOHIMX €ro He3penocTh U
MO3BOIIOIINX €My 3al0UINATh CBOM UHTEPECH! B CYZE B YCIOBHAX PaBEH-
CTBa C APYTMMH JHLIaM¥, YIaCTBYIOIIMMHU B Aene. DyHIaMeHTaJbHBIMH,
00BEKTUBHO HEOOXOAUMBIMH OCOOEHHOCTAMH IPaKAaHCKOTO CYHONpPOM3-
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BOACTBA MO JeNaM, CBA3aHHEIM C 3alIWTOH NMpaB U UHTEPECOB HECOBEP-
IICHHOJIETHUX, aBTOP CUYMTAeT T€ IMpolecCyalbHble NpaBUila, KOTOPHIC
ofecriequBaloT 00s3aTeNbHOE y4acTHE B MPOIECCE MPENCTAaBUTENS HECO-
BEPLIEHHOIETHEro, He 00/1aJaloIero rpa;kgaHCcKoM npoLueccyanbHOH aee-
CIOCOGHOCTHIO, ¥ ITMPOKOE MPOSIBJICHUE HapsAy ¢ NPUHLMIIOM HCIO3H-
THBHOCTH Hauaja nyOIMyHOCTH rpakIaHCKoro mpouecca. B cymax mo ze-
JlaM HECOBEPIICHHOJIETHUX U CeMbH crenmdpuyeckoii yepToi Cyxonpous-
BOACTBA IIOMMMO Ha3BaHHBIX NPAaBWI, JOJDKHO CTaTh PaCCMOTPEHHE Je
CHEeNUATN3UPOBAHHBIME COCTaBaMH CyZIOB.

BrleykazanHbIE BEIBOBI aBTOPA, @ TAKXKE CHENIAHHBIE HAa HX OCHOBE
NPEIIOKEHUS N0 COBEPIICHCTBOBAHUIO I'P)KIAHCKOrO MPOLECCYanbHOIO
3aKOHOAATENIECTBA M3NOKEHE! B cTaThiaXx “CyObeKkTHl npaBa Ha Bo30yxkIe-
H¥E TPAKTAHCKUX AEN B 3alUTy HECOBEPIIEHHONETHUX U “OcobeHHOCTH
rpa’kAaHCKOro CyAONMpPOM3BOACTBA IO A€IaM, CBA3aHHBIM C 3alIMTON Npas
U WHTEPECOB HECOBEPIIEHHONEeTHHX . Bonmpoc 0 Heo6xomuMocTH moaro-
TOBKHM JUIS CHELIMANM3UPOBAHHBIX CYJIOB MO JA€NaM HECOBEPIIEHHOJIETHHX
BBICOKOKBATH(UIMPOBAHHBIX KaapoB cynei, obianaomux yriayOoneHHbpIM
3HaHHEM INPaBOBOTO CTAaTyCca HECOBEPLICHHONETHUX, OCBEAOMIIEHHEIMH B
00s1acTy TMeJaroruku M AETCKOM MCHXONIOTHH, GBI OAHAT aBTOPOM B Te-
3ucax “JleTckoe nmpaBo B OT€YECTBEHHOM CHCTEME ropuandYeckoro obpazo-
BaHus XXI Beka”.

5. B xone pa3paboTkyl JTaHHOU TeMBI ABTOP CTOJIKHYJCA ¢ pobnemMoi
0600menus cyneOHOM NMPaKTUKH, TaK Kak 3a NCKIIOYEHUEM JIENI O B3bICKa-
HWH alTMMEHTOB, 00 YCTaHOBIEHWW W OCTIApWBAHWW OTLIOBCTRA, O JIMLIE-
HHUHU POAMTENIECKUX TPaB, O mepenade peOeHKa Ha BOCIMTAHUE, YYET MHBIX
Ien, B KOTOPHIX 3alMIIAIOTCd WHTepechl HECOBEPLICHHOIETHHX, B CyAax
He Benercs. Mx BeuiBiieHHe TpeOyeT CILIOMIHOrO O3HAKOMJIEHHS ¢ KOH-
KPEeTHBIMH JA€NaMH pa3IMgHbIX KaTeropuii, pacCMOTPEHHBIMH TEM HIIH
MHEIM cynoM. UtoGel o6nerduTh paboTy yueHBIX B JaHHOH 001acTH ¢ Le-
nbi0 Oonee rimyOoOKoro u3yueHus mpoOieM 3amMThl NIPAaB U OXpaHAEMBIX
3aKOHOM HMHTEPECOB HECOBEPILEHHOJETHUX B IPAXKAAHCKOM CyAOIpPOM3-
BOJICTBE, HEOOXOUMO MPENYyCMOTPETh B CTATUCTHYECKOH OTYETHOCTH IO
TpakJaHCKUM AenaM rpady 1o ydery Ael ¢ y9acTHEM HECOBEPIIEHHONET-
HUX. -
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PE3IOME

3apox Oxcana HuxonaesHa
3ammTa NpaB M HHTEPECOB HeCOBEPIEHHOJECTHHX
B IPa’KAaHCKOM CYJONDOH3IBOACTBE

KimoueBbie ClI0Ba: HECOBEPLICHHOJIECTHHE, CyOBEKTUBHEIE TMpaBa U
3aKOHHBIE WHTEPECH, Cy/ieOHas 3aluTa, OCOOEHHOCTH I'PaKHAHCKOIO CY-
[JONPOM3BOLCTBA, FPaXKAAHCKAs NpolLiecCyaibHas AeeCnoCOOHOCTb.

OOBEXTOM HCCIIEIOBaHUs SBISETCS IPaKIAHCKO-TIPOLECCyaTbHasg
tdopma cyneCGHOI 3amUTHI MPaB W 3aKOHHBIX MHTEPECOB HECOBEPIUCHHO-
netHuX. TIpenmMeToM — CreHHUaibHBIE MPOLECCyalbHbIE CpPEACTBA, KOM-
HNEHCHPYOLIHE HETONMHbIA 00BeM IpaXXIaHCKOM MpOLEecCyanbHOU Aeecto-
CcOOHOCTH HECOBEPIICHHOJIETHUX W O0ecredMBaiOmUe HaAJIeKalyio 3a-
IOUTY UX [paB M HHTEpeCOB. Llens paboThl — BEIAB/IEHHE OOBEKTHBHO He-
00X0AMMBIX OCOOEHHOCTEN rpaXkJaHCKOTO CYAONpPOM3BOACTBA IO JeJiaM ¢
YYaCTHEM HECOBEPIICHHONETHUX B KadeCTBE IOPUIMYECKH 3aUHTEPECO-
BaHHBIX JHL, HMEIOINMX HENOCPEICTBEHHBIM HHTEpEC B MCXOAE Jena.
TIpuMeHaTHCE METOABl HAYYHOrO aHaIN3a, KOHKPETHO-COLIMOJIOIHIECKUX
UCCNIEA0BAHUM, UCTOPUYECKHMIA M CPABHUTEAbHOIO NPAaBOBEAEHU.

B pesynprare uccnenoBaHHA CHOENAH pAd PEKOMEHIAIWH 1O COBep-
[IEHCTBOBAHUIO TI'PaKJAHCKOrO IPOLECCYaJbHOIO 3aKOHONATENLCTBa,
MPaKTHKK €ro TPHMEHEHHS, TEePMHHOJIOTHMH 3aKOHONATENBHBIX aKTOB.
TIpennoxena Mozens MPaBOBOrO PEryIHpOBaHMs TPaKAAHCKON Ipoleccy-
QTBHOM JEecTOCOOHOCTH HECOBEPIICHHONETHHX, YIMTHIBAIOLIAS BBIBOIEI
COBPEMEHHOH IOPUANYECKOH HAYKH O MOJIOXKEHHM HECOBEPIICHHOJIETHUX B
cynonpousBoacTee. Hayynas HoBH3Ha pabOTHI COCTOMT B KOMIUIEKCHOM
HCCJICIIOBAHHH MPOLIECCYaTBHBIX 0COOEHHOCTEH pacCMOTpPEHHA I'paKIaH-
CKMX €7, CBSI3aHHEIX C 3allJUTOH IpaB U UHTEPECOB HECOBEPIICHHOJET-
HUX, HE3aBHUCHMO OT HX Kareropuil. Marepuassl JuccepTali MOryT ObITh
UCTIONB30BaHbl B HOPMOTBOPYECKOM U MPaBONPUMEHUTENHHON AeATENbHO-
CTH, a Takke B yueOHOM ILIaHe, B YaCTHOCTH, U1 pa3paboTKu crerkypca
JOETCKOro (MiH I0BEHAIBHOTO) TpaBa.
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P33IOME

3apox Axcana MikaiaeyHa
Abapona mpasoy i iHTap3cay HemayHadeTHIX
¥ rpamMaa3siHCKiM cyIaBoOACTBE

Kiro4aBeisi COBBI: HeMayHaIETHis, Cy6’eKTHIYHBIA MpaBhl i iHTapa-
cBl, cynoBas abapoHa, acabniBacui rpamaa3sHCKara CyJaBOACTBa, rpaMaji-
3sIHCKAs npaiLdcyallbHas A3e1340/bHACLb.

AG’exTaM HacnenaBaHHs 3’SyNsella rpaMaa3sHCKa-TIpandCcyaibHas
¢opma cynoraif abapoHBI IPaBOY i 3aKOHHBIX iHTap3cay HeNayHaNeTHIX,
npagMeTaM — CTIELbISITBHEIA TPalecyalibHbls CPOAKi, AKis KaMIEHCYIOLb
HANOYHBI ab’eM rpaMan3sHCKal mpaupcyaibHall N3es3J0bHAcUi Hemay-
HaJleTHIX i 3abscmeuyBaronp HalexHyr0 abapoHy iX mpaBoy i iHTapacay.
Msra pabotel — BeITYIeHHE a6’ eKThIYHAa HeaOXOmHBIX acabniBacuei rpa-
MaJ3fHCKara Cy/laBofiCTBa I1a CIIpaBax 3 y/I3e/iaM HelayHalleTHIX y AKacLi
3aliKayIeHBIX acob, AKis MAroLb HEMACP3AHbI iHTApIC ¥ 3BIXOA3€E CIIPABEL.
BrikapeicTOyBaslicA MeTanbl HaBYKOBara aHamidy, KaHKPHITHa-CaLbli-
JariqHbIX Jac/iefaBaHHsY, MicTapbIYHE i MapayHaIbHAra paBasHayCcTBa.

VY BbIHIKY AacienaBaHHA Aaeula wopar pakameHaaubid na yaacka-
HaJCHHIO TpaMaJ3sHCKara mnpanecyajbHara 3akaHagaycTBa, TPaKTHILBI
AT0 TPBIMAHEHHS, TAPMiHANOTil 3aKaraxayueix akray. IlpanaHaBaHa ma-
JIeNb TIPaBaBOra parynsSBaHHS rpamMaJ3sHCKai npaudcyanbHai N3es310b-
HACIl HemayHaNeTHIX, Akas y/iYBae BHIBaIbl CydacHaili FOpPbIABIYHAN Ha-
Byki a0 craHOBiUIYbI HemayHalleTHiX ¥ cynaBoacTse. HaBykoBylo HaBi3HY
npauel CKlafae KOMIUIEKCHae IaciieflaBaHHe IpaipCcyalbHBIX acabiBac-
Lel pasrisiny rpaMai3sHCKIX cripay, 3BsA3aHbIX 3 abapoHaii npasoy i iHTa-
pacay HemayHalleTHIX HEe3aJekKHa aJl iX KaTaropslid. MaTophisiibl JeIC3pTa-
1Bl MOTyLb OBIUE BHIKAPACTaHBl Y HAPMATBOpYAll i MpaBampeIMIHAIbHAN
N3eiHacli, a TakcaMa y By4>0HEIM IUTaHe, y MPBIBATHACLH, A3€/1 pacmnpa-
HoyKi crnenkypca n3iusguara (abo 1oBeHabHAra) npasa.
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Zdrok Oksana Nikolayevna
Protection of the rights and interests of minors
in civil legal proceedings

Key words: minors, subjective rights and lawful interests, judicial
protection, peculiarities of civil legal proceedings, civil procedure capac-
ity.

The object of the research is the civil procedure form of judicial
protection of the rights and lawful interests of minors, the subject is special
procedure means compensating sufficient range of civil procedure capacity
of minors and ensuring appropriate protection of their rights and interests.
The purpose of the work is to reveal objective and necessary features of
civil legal proceedings in cases with participation of minors as legally in-
terested persons having direct interest in the outcome of a suit. Methods of
scientific analysis, of sociological research, of historical and comparative

law have been applied.

As a result of the research a number of the recommendations on per-
fection of the civil procedure legislation, practice of its application, on
terminology of the legislative acts have been made. Model of legal regula-
tion of civil procedure capacity of minors based on the latest legal issues
on the position of minors in legal proceedings has been suggested. Scien-
tific novelty of the work consists in complex research of procedure peculi-
arities of civil cases dealing with protection of the rights and interests of
minors, irrespective of the suits categories. The materials of the disserta-
tion can be used in legislative work and judicial practice, as well as in
teaching process, in particular, for the working out of a special course on
juvenile rights.




