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The intellectual legacy left by Vladimir Makei

FOREWORD

Vladimir Makei has been the longest serving Minister
of foreign affairs of an independent Belarus. It is true that
in 2012 he inherited the country’s foreign service that had
already been well-established, robust and effective. Ne-
vertheless, V. Makei did his utmost to strengthen the
Belarusian diplomacy so that it became even more vigo-
rous and agile both in advancing the country’s natio-
nal interests as well as in promoting a number of topics
on the global scene that served to bring all countries
of the world together in an effort to address common
challenges.

The purpose of this essay is to take stock of the
latter dimension, which may be called a unifying
agenda, because it is here that V. Makei left his most
significant intellectual footprint for his country’s dip-
lomats and for the world generally. Indeed, minister
Makei was a well-read man who became an original
thinker on international relations. So, he practiced
and theorised in international relations alike. In this
he was much like the 20 century’s famous American
diplomat G. Kennan.

The late minister was a prolific writer on interna-
tional relations. He wrote more than a dozen large
pieces that addressed such diverse topics as global po-
litics, global order, human rights, identity politics, the
United Nations, combatting trafficking in persons and
trade in human organs.

The minister’s ideas and thoughts provided a cru-
cial direction for action to the Belarusian diplomats,
primarily for those specialised in multilateral diploma-
cy. Some of these thoughts and ideas, especially those
related to thematic areas like trafficking in persons
were implemented whereas some others that deal with
a broader issue of global politics continue to serve as

a useful guidance that may help make the world a bet-
ter place.

With this in mind, I have kindly asked some senior
colleagues in the Ministry of Foreign Affairs of the Re-
public Belarus to share their personal impressions on
working with minister Makei on certain issues. Speci-
fically, I asked three senior officials to answer the ques-
tion of what legacy V. Makei left in the three areas of in-
ternational cooperation: global politics, human rights
and combating trafficking in persons.

Why did I choose these three specific areas? The topic
of global politics is the one where V.Makei most vividly de-
monstrated his original thinking that produced bold and
far-reaching ideas, which will surely be discussed for
many years to come. As for human rights, V. Makei’s
ministerial tenure coincided with ever-increasing po-
liticisation of the topic. To his credit, the minister very
early captured this negative trend, tried to explain it and
provide win-win solutions. As far as the topic of human
trafficking is concerned, since 2005 it has been a hall-
mark international initiative of Belarus. Building on the
“edifice” that had already been erected by his predeces-
sor, V. Makei generated new ideas that would result in
important international anti-trafficking outcomes.

I hope that the findings of the following three short
essays will tell us exactly what V. Makei will be remembe-
red for both in Belarus and abroad. Likewise, I hope that
these findings will inspire, first and foremost, the dip-
lomats working in the Ministry of Foreign Affairs of the
Republic Belarus to be as creative in their thinking and
as vigorous in the advancement of their own ideas as the
late minster was.

S. F. Aleinik’

1Sergei F. Aleinik, Minister of foreign affairs of the Republic of Belarus.

E-mail: mail@mfa.gov.by
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GLOBAL POLITICS

The President of the Republic of Belarus A. Lukashen-
ko has on a number of occasions clearly stated that Be-
larus is not a global power and, thus, harbors no global
ambitions. Notwithstanding, Belarus has always sought
to make positive contribution to the evolution of global
politics. Up to date, our key input in that field is still
associated with the President’s initiative, which he un-
veiled in his statement at the United Nations summit
in New York in September 2005. The initiative came to
be known under the title of recognition of the diversity
of ways towards progressive development.

What was the initiative about? In a nutshell, the
President’s initiative provided a response to the nega-
tive dynamics that began to dominate world politics
since the late 1990s. It was the time when the United
States of America along with its allies, apparently em-
boldened by a “victory” in the Cold War, embarked on an
ambitious policy, which, by the way, ran in violation of
international law, of regime change in some countries
that were not to the US’ liking.

By means of his initiative the President essentially
said that a Western-style uniformity around the globe
that the United States with its allies sought to achieve
was not a way forward for the world, because the world
has always been diverse and people in various countries
would resist any attempt to impose on them any form
of uniformity that has been alien to their historically
constructed ways of life. Therefore, the way for the world
to progress in its development was through its diversity,
through recognition and promotion of that diversity.

Unlike some other international initiatives of Bela-
rus, this one was not limited to a set of specific targets or
timeframes. As conceived, it was a conceptual initiative
that provided an overarching timeless guidance to the
foreign service of Belarus. Since its promulgation Bela-
rusian diplomats did their best to advance the initiative
internationally, mainly by reflecting it in some outcome
documents adopted at major international events. How-
ever, it fell to V. Makei to furnish an elaborate narrative of
the initiative, which the Minister presented in his very
large academic essay titled “Emerging global system:
embracing Diversity-Politik and partnerships”? that was
published in the “European Journal of Management and
Public Policy” in 2012.

What strikes most people once they look at the ar-
ticle is a catchy play of words in the title. Indeed, many
readers surely wonder about the meaning the author
imputes to his term of “Diversity-Politik”, which very
much reminds everyone of the famous term of “Realpoli-
tik” used by practitioners in international relations since
the times of O. von Bismarck. It should become clear to
everyone who finished reading the piece that the play of
words was deliberate. What V. Makei surely wanted thus

to hint at was that Realpolitik defined global politics
in the past, whereas Diversity-Politik must steer world
politics in the future.

The article is both a historical and theoretical study,
as it presents a journey into history through the lens of
theories of international relations. The author contends
that it was primarily the two theories of international
relations - realism and liberalism - that helped to ac-
count for much of what happened in global politics over
a past few centuries. V. Makei’s point of departure is the
Westphalian treaties of 1648 that essentially established
the modern system of states.

The minister then proceeds to meticulously demon-
strate that world politics from mid-17" century right
up to the end of the Cold War was driven by policies
associated with the realist theoretical school, whereas
in a far shorter period of a couple of decades at the turn
of the current millennium it was guided by policies in-
spired by the liberal theory with its key component of
a democratic peace.

V. Makei’s next key point is that the Westphalian sys-
tem was a concentrated system with concentrated actors
and threats, whereas today’s world is in the process of
becoming a “diffused” system with “diffused” actors
and threats. In his view, both realism and liberalism
in their ongoing discourse overlooked this paradigm
shift in international relations. As a result, the policies
that both theories recommend are wrong. In this regard,
he states the following vital argument: “The "diffused"
threats clearly indicate one thing. If states continue with
their traditional foreign policy tools like balancing, wars,
sanctions, regime change, "democracy" promotion and
the like, mankind is likely to be ultimately overrun by
multiple threats and modern "barbarians" (by whom he
means non-state actors)”>.

According to V. Makei, the emerging world needs
a different set of instruments. He thinks the system of
diverse actors, values, and threats demands policies that
recognise and respond to its increasingly diverse nature.
Hence comes his suggestion to call such a set of policies
as Diversity-Politik. He explains that in contrast to Real-
politik that sought to pursue national interests at the
expense of others in a zero-sum game, Diversity-Politik
should be geared towards the pursuit of such interests
in a win-win manner.

The Minister goes on to suggest that the concept
should be realised through the instrument of global
partnerships. He specifies that a partnership is a new
form of co-operation in terms of both its purpose and
its membership. It is a particular form best suited for
managing the “diffused” world. Partnerships are struc-
tures that, in most cases, should include all positive
stakeholders of today’s world — countries, international

2Makei V. V. Emerging global system: embarcing Diversity-Politik and partnerships //J. Manag. Public Policy. 2012. Vol. 12, No. 2.

P. 49-70.
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organisations, civil society, academic community, pri-
vate sector, etc. The ordering principle of partnerships
goes beyond shared ideas and interests to embrace also
the recognition of the world’s growing diversity.

Surely, in anticipating a question on how partner-
ships can be established and put into operation, V. Makei
proposes to contemplate the process as evolutionary.
He advances the point that it would be harder to estab-
lish global partnerships on security issues insofar as
states far too often think in terms of parochial natio-
nal interests, but much easier to set up partnerships in
non-security areas providing a specific example of the
Global partnership against trafficking in persons as an
effectively functioning entity in which Belarus assumes
a great deal of leadership.

What is also striking about this article is V. Makei’s
own realism and foresight, which he displayed there.
Indeed, he sounds very realistic about his ambitious
vision saying in effect that “implementing the ideas of
Diversity-Politik and partnerships certainly requires
a revolution in the minds of today’s politicians”*. Like-
wise, with the benefit of hindsight we can say today
that some of his musings proved truly prophetic indeed:
“Diversity in itself is not a cause for conflict, but may re-
sult in one under certain circumstances. The real culprit
in that case would be those who ignore the diversity and its
importance, and continue to believe that only they possess
the truth of governance and try to foist it on others™”.

The Minister’s article triggered a host of activities
by the foreign service of Belarus to advance the idea
of Diversity-Politik by means of establishing thematic
global partnerships. As mentioned above, Belarus has
already been in the vanguard of a partnership against
human trafficking, but we came up with proposals to
set up partnerships in other areas like, among others,
energy, youth, traditional family values, middle-income
countries, Chernobyl. What is more, during the negotia-
tions of the future 2030 sustainable development agenda
Belarus consistently promoted the line that the future
agenda should be implemented by means of thematic
global partnerships.

That is exactly how the 2030 agenda has been imple-
mented since 2015 worldwide. Yet, a global partnership
was not established in one particular and the most vital
area, which V. Makei foresaw as the most problematic —
the realm of international security. As a result, since the
mid-past decade global politics entered a downward spi-
ral that ultimately brought about a conflict in Ukraine.

It was in the context of that conflict that V. Makei
wrote another comprehensive piece on global politics
titled “Liberal international order (LIO): can it be saved
in today’s non-hegemonic world?”®, which was published in
“Russia in Global Affairs” in November 2022, just a few
days before the author’s sudden death.

In the article’s introductory chapter the Minister
makes it clear why he decided to undertake the effort at
all. It was because the conflict in Ukraine, even more so
than some previous events, raised in the global discourse
the issue of the current international order’s sustai-
nability. Like in his article on the topic of diversity, in
the latest one V. Makei demonstrates the same level of
historical conceptualisation through which he seeks to
arrive at conclusions and recommendations that would
be pertinent for today.

Curiously, the author approaches the work lying ahead
of him with some degree of sarcasm when he notes that
as the debate about the LIO pits the so-called democ-
racies against autocracies, he makes a humble attempt
to contribute to the debate from the perspective of an
“autocratic” state insofar as Belarus, which Minister of
foreign affairs the author is, has the “honour” of being
assigned to this group by the West.

V. Makei begins by challenging the conventional wis-
dom about the LIO’s origin. His point is that in “techni-
cal” terms the order indeed was launched in the wake of
World War II, but in “functional” terms it traces its roots
to deeper times in the past. He supports this argument
with a reference to the concept of the dual revolution
invented by British critical historian E. Hobsbawm in
his “The age of revolution” (1962), by which the Bri-
tish writer meant the British Industrial Revolution that
occurred at the end of the 18" century and the French
Revolution of 1789.

V. Makei’s main point is that the key elements that
define today’s LIO - liberalism, free trade and democ-
racy — have been produced by the dual revolution at
the turn of the 18" and 19™ centuries. The Minister ar-
gues further that the dual revolution produced the two
separate tracks — economic and political — which a cen-
tury and a half later found their reflection in the LIO.
V. Makei contends that the problem with the LIO lies
precisely in its dual nature, which current political com-
mentators scrutinising the LIO topic overlook.

The Minister goes on that the LIO’s real problem is
with its “democratic” track, because Western countries
seek to impose their specific political domestic form
of governance, that is, “democracy”, on the rest of the
world. V. Makei explains this trend by the West’s adhe-
rence to the democratic peace theory.

V. Makei had previously touched on the theory in
his essay on diversity. In the current piece he provides
a more comprehensive narrative on how the theory is
realised in practice. In particular, he contends that the
democratic peace became a key tool in the US foreign
policy arsenal, while its implementation serves only to
polarise the world.

Interestingly, in an effort to form his own conclu-
sions about the future prospects for the LIO the author

“Makei V. V. Emerging global system: embarcing Diversity-Politik and partnerships // . Manag. Public Policy. 2012. Vol. 12,

No. 2. P. 70.
SIbid.
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makes reference to A. Gramsci’s hegemony theory. He
states that the problem with the LIO is structural, be-
cause, as history shows, world orders (or rather regional
orders if viewed in the historical perspective) thrived
when they were underpinned by hegemonic states.

V. Makei’s point is that today’s discourse on the order
takes place at a post-hegemonic time. Thus, those who
keep insisting on the possibility of saving the order,
which was relevant for a short-lived liberal hegemonic
era in the 1990s and the first decade of the 21°' century,
miss the point that a diverse world requires a new kind
of international order. Therefore, he answers the ques-
tion he himself posed in the title of his essay with the
following sentence: “The liberal international order
as a whole phenomenon cannot be saved for the simple
reason that it does not reflect the fact of the world’s
diversity”’.

In accordance with his usual way of writing essays
V. Makei cannot do without suggestions. So, he argues
that two options are possible. First, the world can be
structured along regional orders as used to be the case
throughout much of history. Second, a truly global or-
der, even in the absence of a global hegemon, is also
possible. The way to proceed is to cultivate such an
order, not to impose it. V. Makei wraps up with the idea
to draft in the United Nations “a Charter for the World’s
Diversity in the XXI Century whereby all Member States
in a concerted manner would be able to set out some key
principles for governing international life in a non-he-
gemonic and very diverse world”®.

All in all, V. Makei’s last essay can be fairly viewed
as another major contribution to the elaboration and
implementation of the President’s 2005 initiative on
the diversity of ways towards progressive development.

It was not just by means of his academic articles that
Minister Makei expressed his views on developments in
global politics. This topic has always been paramount
in his consideration when the Minister addressed the
United Nations General Assembly every year during his
tenure. In his last such statement in September 2022,
the Minister once again dwelt much on global politics,
but admitted that establishing a fair multipolar world
requires a “Copernican” paradigm shift in the minds of
the West’s political mainstream.

Summing up, Minister Makei took the President’s ini-
tiative on diversity as a “guiding star” for the Belarusian
foreign service in all its approaches to global politics.
The Minister provided a sophisticated narrative for the
initiative in his two large essays on diversity and the LIO.
Furthermore, V. Makei came up with many specific pro-
posals which realisation would make the world “safe
for diversity”, as he himself put in the very end of his
article on diversity.

These proposals are bound to be in great demand
sooner or later if the world is to steer away from the cur-
rent turmoil. This specific intellectual legacy of V. Makei
will then be properly credited by everyone involved in
international relations.

Y. G. Ambrazevich®

HUMAN RIGHTS

Minister Makei used to say that when he became Minis-
ter of foreign affairs of the Republic Belarus in 2012 he had
at once grasped that few issues on the global agenda
had been as divisive as human rights while at the same
time few matters were growing so much in importance
worldwide as human rights. Naturally, he was keen to
get to the bottom of this purported paradox, especially
given the fact that since 2011 the United Nations Hu-
man Rights Council began adopting on an annual basis
a resolution on the situation of human rights in Belarus.

Like to many other people, the situation with this
resolution appeared extremely odd to the Minister.

Indeed, on the one hand, anti-Belarus resolutions on hu-
man rights were not something new, as the United Nations
Human Rights Commission used to adopt such documents
in the first half of the previous decade. On the other hand, as
part of the reform package in the context of the forthcoming
United Nations summit in September 2005, the UN Human
Rights Commission was closed down on the grounds that it

was perceived by an overwhelming majority of UN member
states as a highly polarised and politicised entity. Therefore,
the UN Human Rights Council, which replaced the men-
tioned commission and came into being in 2006, ostensibly
abandoned the practice of politicised country-specific
resolutions in favour of relying on the mechanism of the
Universal periodic reviews that should be applied to all
countries.

Armed with this background knowledge, V. Makei
asked a natural question: “What had happened in Belarus
in terms of human rights over the past 6—7 years that forc-
ed the UN Human Rights Council to revert to the discredited
practice of country-specific resolutions of the now defunct
commission”. The answer was: “Nothing had happened”.
On the contrary, Belarus has been making steady progress
in all dimensions of its internal development. So, the issue
of human rights has been clearly politicised by Western
countries. But what explained that inclination towards
politicisation and what could be done to stop the practice?

"Makei V. V. Liberal international order: can it be saved in today’s non-hegemonic world [Electronic resource]. URL: https://eng.
globalaffairs.ru/articles/liberal-international-order/ (date of access: 14.06.2023).
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Minister Makei provided crystal-clear answers to these
and other similar questions in his large academic essay ti-
tled “Human rights: what and who made them divide
the world?”!? that appeared in a Moscow-based “Russia
in Global Affairs” in May 2013. It was indeed an epic
essay worthy both of a distinguished historian and a re-
nowned political scientist, neither of which the Minister
as a matter of fact was.

As V. Makei used to tell us, his colleagues, what he
wanted to do in the article was to delve deeper — into the
very origins of some societies and countries that most di-
verged on human rights with the hope of finding some-
thing that would explain their present opposite stances
on human rights. So, with this in mind, he decided to
analyse China, Russia, Turkey, European countries, and
the United States of America.

The choice of sources for the research was real-
ly extraordinary. These included, among others, F. Fuku-
yama’s “The origins of political order” (2011), N. Fer-
guson’s “Civilisation: the West and the rest” (2011),
S. P.Huntington’s “The clash of civilisations and the re-
making of world order” (1996), A. M. Schlesinger’s “The
cycles of American history” (1985), R. Niebuhr’s “The iro-
ny of American history” (1952), F. Zakaria’s “The post-
American world and the rise of the rest” (2009).

Looking at this list of sources one cannot help
avoiding the conclusion that V. Makei made a delibe-
rate choice in favour of some renowned Western his-
torians and political scientists. It means that from the
time he conceived the idea of an article he saw the West
as his primary audience. He certainly wanted to demon-
strate that his work was not biased against the West. What
is even more, he was keen to say to his audience in the
West that they may dislike his article’s conclusions, but
these conclusions were entirely based on the findings
of some of the West’s most renowned academic figures.

The article itself is a well structured piece consisting
of an introduction, a concise historical overview and
a number of chapters devoted to the abovementioned
countries and regions. In the beginning V. Makei clearly
sets out the problem: “No other issue on the interna-
tional agenda appears currently to be as much divisive
and politicised as human rights. Indeed, international
relations have been increasingly viewed and conducted
through the prism of human rights. Some countries,
more than others, have come to assume the mantle of
human rights "defenders", and make political and eco-
nomic relationships with other states contingent on the
latter’s observance of those human rights "standards",
in which the former group allegedly excels”!!.

The author argues that it is an “ideological” ap-
proach, because some countries try to prove that they
are better and more worthy in something than others. At
the same time, this “human rights bickering” presents

a dangerous phenomenon, not least because it distracts
the world’s attention from ever-rising transnational
challenges like, among others, climate change.

The Minister states that the human rights debate
is mainly about the primacy of specific categories of
human rights. While in rhetoric all countries support
the equality of all human rights categories, the prac-
tice, however, is different, as the industrially advanced
nations traditionally put a very high premium on indivi-
dual civil and political rights, whereas developing states
advocate the supreme nature of collective economic,
social and cultural rights.

Building on his sources, V. Makei convincingly de-
monstrates that the above division traces its origin far
back to the specific historical development of particular
societies, which, in turn, came to shape their contem-
porary governance structures and attitudes on human
rights. So, diverse ultimate and proximate factors like,
among others, geography, climate, resource and human
endowment, historically served to forge China and Rus-
sia as centralised and collectivist societies, while the
same, similar or other factors, however, when at play
in Western Europe and North America, produced in the
latter two parts of the world a kind of societies that put
a premium on the opposites — on individualism and
power decentralisation.

This point, in turn, allows V. Makei to make a key
conclusion, which is: “If we can just better appreciate
each other’s historical circumstances of development,
we will certainly be able to better understand each
other’s current approaches to human rights, and, hope-
fully, find ways to bridge the differences stemming
from the human rights discourse that at present seem
irreconcilable”!2.

Indeed, if countries’ attitudes have been historically
constructed, they certainly cannot be easily changed.
Therefore, the practice with human rights debate over
the past two decades proves that an exercise of that kind
was absolutely futile, because it is impossible to force
some countries to change what has acquired over cen-
turies strong indigenous cultural, religious, and other
foundations.

Importantly, arguing against the West’s human-rights
crusade V. Makei never says that some countries are better
than others. His point rather is that there are no ideal
countries and that each can learn something from others.
Therefore, the way to move the global human rights
agenda forward is through cooperation, which can best
be organised in the framework of the abovementioned
Universal periodic review.

The article received a wide international acclaim.
While some Western diplomats and policymakers pro-
vided some brief comments either in agreement or disa-
greement with the findings, no one dared challenge the

O0fakei V. V. Human rights: what and who made them divide the world [Electronic resource]. URL: https:/eng.globalaffairs.ru/
articles/human-rights-what-and-who-made-them-divide-the-world/ (date of access: 14.06.2023).
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Minister’s piece in a similar academic style. It indicates
only one thing - that V. Makei has driven his point about
human rights discourse absolutely right.

Surely, it was with this logic in mind that the Colum-
bian University in the United States invited V. Makei
to deliver a lecture based on his article in September
2013 in New York. The Minister drafted a lengthy text,
preparing to give some interesting details in his research
that did not find their way in the article. The lecture,
regrettably, was not destined to be delivered as the Mi-
nister’s schedule changed making it impossible for him
to be in New York on the arranged day.

Generally, the article served to produce two follow-up
developments. First, it reinforced the drive of the Minis-
try of Foreign Affairs of the Republic of Belarus to draft
reports on violations of human rights in some Western
countries. The Ministry began this practice in 2012 as
a response to the West’s initiative to sponsor a resolu-
tion on the situation of human rights in Belarus at the
UN Human Rights Council. But, with the clear message
from V. Makei that there were no ideal countries on
human rights, we, the Ministry’s human rights experts
were eager to provide sufficient evidence in support of
it. Needless to say that V. Makei took a lively interest in
all these reports by writing a foreword to each.

Second, it appeared that the Minister’s appeal for
human rights cooperation has gained some traction in
the West, because in 2015 Belarus launched bilateral di-
alogues on human rights with both the United States of
America and the European Union. In the course of the
next few years we held a number of such dialogues, which
featured frank exchanges and interesting discussions.

We were even discussing with Western counterparts
how to wind down the practice of resolutions on the
situation of human rights in Belarus at the UN Human
Rights Council and arrived at some understanding on
how that could be realised. The Minister always pro-
vided clear instructions to the delegations of Belarus
for these dialogues. His points have consistently been
the same: “Belarus always stands ready for dialogue

and cooperation on human rights. But we do not accept
any preconditions for dialogue and cooperation. And we
have nothing to prove on human rights to the West or
justify ourselves”!®.

To be sure, that nascent human rights cooperation
with the West abruptly came to an end in the context of
the events surrounding the Presidential election in Be-
larus, held in August 2020. As it is clear today, the West
saw a strategic opportunity through a blitzkrieg-style
colour revolution to force both a “regime change” in
our country and its geopolitical reorientation towards
the West. When it failed in its design, absolutely pre-
dictably, the West unleashed a veritable “human rights”
storm against Belarus. Indeed, since 2020 the so-called
Belarus’ case on violations of human rights has been
considered at virtually every session of the UN Human
Rights Council. Thus, the West once again showed that
the issue of human rights was nothing for it but a po-
litical instrument.

What comes to mind in this regard is the excellent
quotation of American political scientist S. P. Hunting-
ton, which V. Makei used in his article: “The West won
the world not by the superiority of its ideas or values
or religion but rather by its superiority in applying
organised violence. Westerners often forget this fact,
non-Westerners never do”!%. Unfortunately, this trend
continues in today’s tumultuous world. The West is bent
on remaking the world in its own image using the issue
of human rights as a tool to this end.

Human rights should not be an instrument in the
West’s geopolitical “great game”, which may bring about
a global catastrophe. Human rights should serve the
purpose of guiding action by the world’s countries that
seek to improve the lives of their people. Heeding the
comprehensive and compelling narrative that Minister
Makei has presented in his seminal article on human
rights a decade ago may surely help in steering the glo-
bal human rights discourse in the right direction.

I A. Velichko"®

COMBATING HUMAN TRAFFICKING

Perhaps, no other issue on the international agenda
has been so much associated with Belarus than the topic
of fighting trafficking in persons. Foreign diplomats
often used to ask their Belarusian colleagues about
what had motivated Belarus to play such a notable role
in that area. We answered that undoubtedly it was our
recognition of the problem in the late 1990s and the
subsequent successful domestic campaign that virtually

eliminated the crime of human trafficking as an issue of
serious concern to the public. Importantly, international
organisations praised Belarus’ achievements back then.

These factors much inspired us to try to do something
useful against human trafficking at the international
level. So, in his statement at the United Nations summit
in 2005 the President of Belarus A. Lukashenko sent
a powerful message to the international community

5Makei V. V. Human rights: what and who made them divide the world [Electronic resource]. URL: https://eng.globalaffairs.ru/
articles/human-rights-what-and-who-made-them-divide-the-world/ (date of access: 14.06.2023).
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to significantly step up its efforts against the crime. That
statement, essentially, marked the beginning of Belarus’
subsequent vigorous global work against human trafficking.

By the time V. Makei assumed his ministerial func-
tion, Belarus had already been in the forefront of global
anti-trafficking efforts. Indeed, since 2006 Belarus was
sponsoring on a biennial basis a key General Assembly
resolution on improving the coordination of efforts
against trafficking in persons. Furthermore, Belarus was
chairing the Group of friends united against trafficking in
persons, an entity consisting of more than 20 countries
with branches operating in New York, Geneva and Vienna.

Most important of all, in July 2010 the United Nations
General Assembly adopted a Global plan of action to
combat trafficking in persons (hereinafter Global plan).
Belarus first proposed the idea of a Global plan in 2006
and its diplomats worked strenuously in Vienna and New
York — the world’s two largest anti-trafficking hubs —
to garner support to the idea, which had initially been
rejected by many states.

The first thing that V. Makei asked his subordinates
in the Ministry of Foreign Affairs of the Republic of
Belarus to do with regard to all foreign policy initiatives
of Belarus was to draft for him a kind of overviews of
all of them. A “human trafficking” overview certainly
caught the Minister’s attention. Indeed, he asked ad-
vice on additional reading, including on negotiations
on the Global plan and on the Global forum on human
trafficking — the largest ever international event on that
issue — held in Vienna in February 2008.

V. Makei soon let us know that he was working on
a large article on human trafficking in English. That article
titled “Human trafficking in the post-Cold War period:
towards a comprehensive approach”!® appeared in January
2013 in an US-based “Journal of International Affairs”.

Two things are striking about this article. First, it
reads as if it had been written by someone with many
years of experience behind him or her in tackling human
trafficking. This fact alone tells us how deeply V. Makei
has grasped this theme. Second, and what is particularly
interesting, the narrative on human trafficking has been
framed into a broader picture of global politics. Indeed,
while multitude of essays have been written on traf-
ficking in persons by distinguished authors over years,
hardly is it possible to find one that strove to connect
the two phenomena. To his credit, Minister Makei did it.

The article contains five parts. The first chapter pro-
vides an overview of what is generally known about the
crime of trafficking in persons in terms of the crime’s
definition, types of trafficking, breakdowns by gender and
age, global trends and regional incidence, etc. Clearly,
V. Makei has read much on the issue and relies heavily
on various sources in supporting his statistics.

In the second chapter the Minister in a very concise
manner tracks all major international efforts that in

some or another way related to the fight against either
slavery or trafficking in persons since the early 20" cen-
tury with a particular focus on the 1990s. His key
point is that all earlier initiatives were rather fragmented
while during the Cold War there was not much interest
in transnational issues like human trafficking, because
“the world’s major players were primarily preoccupied
with traditional security issues”!’.

V. Makei argues that the situation began to change
with the end of the Cold War, which inaugurated a more
open international environment and more opportunities
for migration. But the 1990s were the time, as the Minis-
ter put it, for “the problem’s recognition”, because poli-
cymakers far too often confused the two phenomena -
trafficking in persons and migration.

In the third chapter the Minister shows that the re-
cognition of the problem found its reflection in the 2000 Hu-
man trafficking protocol that supplements the United
Nations Convention against transnational organised
crime. The interesting point the Minister makes here is
that the Human trafficking protocol is strong on prose-
cution, but not so much on the aspects of prevention and
protection. V. Makei explains that the bias was influenced
to some extent by domestic policies in the United States
adopted in the wake of the 9/11 terrorist attacks.

The deficiencies of the above mentioned protocol were
properly addressed at the Vienna Forum on human traf-
ficking, held in February 2008, as the Minister argues in the
fourth chapter. The forum, according to the V. Makei, was
an important turning point in the fight against trafficking
in persons, because it essentially marked the beginning
of a new era that would seek comprehensive rather than
“reductionist” approaches against the crime.

The first attempt to realise such a comprehensive
approach worldwide was associated with the United
Nations Global plan, as the Minister demonstrates in
the article’s final chapter. He explains its comprehen-
sive nature in structural, normative and organisational
terms. The Minister ends his piece on a note that the
forthcoming High-level meeting of the UN General As-
sembly on the appraisal of the Global plan scheduled
for May 2013 would provide an opportunity to discuss
how the comprehensive approach worked in practice.

Thus, it was only natural that Minister Makei personal-
ly attended the above High-level meeting in New York. The
Minister delivered a powerful statement, with a particular
focus on how the specific elements of the Global plan
helped reinvigorate the international response against the
hideous crime. More than that, V. Makei outlined a new
area for action - trafficking in human organs.

Equipped with the Minister’s call, the Ministry of
Foreign Affairs of the Republic Belarus began working
on a draft resolution on fighting trafficking in human
organs. The resolution was presented to the United
Nations Commission on Crime Prevention and Criminal

Makei V. V. Human trafficking in the past-Cold War period: towards a comprehensive approach [Electronic resource]. URL:
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Justice (CCPCJ) in May 2014 and adopted by consensus
while a number of delegations, including Russia and the
United States, cosponsored it. Another resolution on
combating organ trafficking was tabled by Belarus at the
CCPCJ in 2016. Once again it was adopted by consensus
by the Commission. These two resolutions served the
purpose of significantly raising attention to the crime
of organ trafficking worldwide.

It was not surprising then that “Forced Migration
Review”, a journal published in the United Kingdom
showed an interest in having an article on the above
topic from the Minister of foreign affairs of the Republic
of Belarus. The Minister wrote a piece titled “Trafficking
for human organs”!®, which was published in the jour-
nal in May 2015. The purpose that V. Makei sought to
achieve in that article was to provide a rationale for
a new international legally binding instrument to deal
with organ trafficking. On the basis of this rationale
Belarusian diplomats subsequently organised many
thematic events in Vienna, Geneva and New York. While
the goal of drafting a new international treaty on organ
trafficking has not been attained yet, the discussion has
slowly but steadily been making progress.

It needs to be pointed out that V. Makei took a keen
interest in everything that related to Belarus’ “anti-traf-
ficking child”, that is, the UN Global plan. In particular,
the Crime Commission launched the biennial Global
report on trafficking in persons. So, Minister Makei
went to Vienna in November 2014 to attend the launch
of the next report. In his remarks to the audience the
Minister called the report “Just another effective blow
of the hammer at the wall of secrecy that surrounds the
crime of human trafficking”.

Since 2011 Belarus has been sponsoring at the UN
Crime Commission in Vienna a resolution titled “Im-
plementation of the Global plan of action to combat
trafficking in persons”. During V. Makei’s leadership
in the Ministry of Foreign Affairs of the Republic of
Belarus the resolution was adopted by the Commission
in 2013,2015,2017 and 2021. The Minister always took
a keen interest in the preparation and was not avert to
discussing details with the Ministry’s experts.

Likewise, V. Makei used to attach paramount im-
portance to the quadrennial high-level meetings at the
United Nations General Assembly to appraise the Global
plan. The Minister attended the meeting in 2013, but
was unable to attend one in 2017. Nonetheless, like in
2013 when the Minister voiced the idea of addressing
trafficking in organs, his contribution to the 2017 ap-
praisal was also great. In particular, at the Minister’s

suggestion Belarusian diplomats worked to include in
a Political declaration of the meeting a topic of the role
of ICTs in combating trafficking in persons. Our idea was
endorsed by others and reflected in that declaration.

Building on this, Belarus sponsored at the CCPC]J in
May 2018 a resolution on the above topic, which was
unanimously adopted with many co-sponsors from all
regions of the world. It was the first-ever resolution
on this issue and its adoption virtually sparked a lot of
various relevant studies and events around the world.
On many occasions Belarusian diplomats stood at such
events as keynote speakers.

So, when it comes to the topic of combating traf-
ficking in persons, the following three conclusions can
be safely made in answering the question of what lega-
cy V. Makei left to us and to the world.

First, through his personal interest, initiatives, in-
volvement, encouragement and attention, Minister Ma-
kei worked tirelessly to strengthen and firmly embed
Belarus’ anti-trafficking leadership on the international
scene, which he inherited from his predecessor. As a re-
sult, the past decade will always be remembered as a pe-
riod during which Belarus demonstrated vigorous global
engagement in the fight against human trafficking.

Second, V. Makei triggered a world-wide interest
in the topic of trafficking in human organs, which is
closely related to trafficking in humans. If the world ever
develops in the future a separate international legally
binding tool on organ trafficking, much credit for it
should undoubtedly go to V. Makei, who first broached
the issue, elaborated the rationale for it, and did much
to advance the idea around the world.

Finally, in his drive to ensure a comprehensive ap-
proach to fighting trafficking in persons, V. Makei has
in fact inaugurated the need to cover “all angles” of
the problem, in other words, to tackle all “dimensions”.
Indeed, in addition to sponsoring a biennial omnibus
resolution on human trafficking at the UN General As-
sembly, Belarus began proposing in the past decade
resolutions in the Vienna-based Crime Commission on
specific aspects of the crime, like trafficking in human
organs, human trafficking and ICTs.

This line suggested by V. Makei will surely be fol-
lowed by Belarusian diplomats in the years to come
with such topics for new resolutions, among others, as
human trafficking in supply chains, human trafficking
of children, trafficking in persons in armed conflict,
vulnerability to trafficking in persons.

V. S. Pisarevich"’
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HOBBIE BbI3OBbI
AAA BHEITHEUW TTOANTUKA KHP

A. M. BAHHYOPOB"

1)Beﬂopyca(uﬁ 2ocydapcmeeHHslii yHusepcumem, np. Hezasucumocmu, 4, 220030, 2. Mumck, benapyco

PaccMaTpuBaloTCst BbI3OBBI, cTostmive mepen KHP, 11 oTBeTHI rocynapcTBa Ha HUX. [TTaBHOE BHMMAaHME yieJeHO HOBBIM ITPO6-
JieMaM, KOTOpble MPOSIBWJINCh B OCHOBHOM B KOHIle BTOporo Aecsatunetnsi XXI B. OHM CBSI3aHbI CO CHUKEHMEM TEMIIOB KO-
HOMMYECKOTo pa3BuTusi Kutas, 3amagHoii oJIMTUKO ciep>kvBaHus B oTHoteHuy KHP u nocinencteusvy nauaemmu Covid-19.
BbIcKa3aHO Mpe/IOIoKeHMEe, UTO KOMOVHMPOBAHHBIN 3P(EKT OT HAKOMMBIIMXCS BHYTPEHHUX CTPYKTYPHBIX U (PMHAHCO-
BbIX ITPOGJIEM, A TAK)Ke JTaBJIEHNE CO CTOPOHBI 3arajia He TT03BOJIAT MTOKa3aTeIsIM 9KOHOMMYECKoro pocta Kurtast BepHYThCS
K IBY3HAUHBIM YMCIaM. 3aTiaiHasi CTPATerus CIep>XKMBaHMS BKIIOUAET He TOJbKO MPsSMble TapudHbIe U IPyrie OTpaHNueHMS
B OTHOIIEHUN KUTANCKUX TOBAPOB, YCJIYT, UHBECTUIMIA, HO U U3MEeHeHUsI B MMPOBOJi 3KOHOMMKeE, UTO 3aTPYyIHUT 151 Kutas
KOHKYPEHIIMIO Ha MUPOBBIX PbIHKAX. [TONMTHKA KUTACKOTO IMPaBUTEIbCTBA I10 MPeNOTBpale o pacipocTpanenust Covid-19
HaHec/1a TSDKeJbIi yaap 1Mo 9KCIOPTY CTPAaHbI M BHeC/Ia BKJIa, B COKpallleHe TeEMIIOB Pa3BUTHSI HALIMOHATbHOY 9KOHOMUK.
[TpenmpuHSITa TOMBITKA AOKA3aTh TUIIOTE3Y, YTO MpaBuTeabcTBY KHP ymanock MomgubuupoBaTh CBOI BHEIIHEIIOIUTHIYE-
CKYIO CTPaTeruio, YTo6bI BCTPETUTD Y3Ke CYIIECTYIOIINE 1 HOBbIE BbI30BBI M 06€CIeunTh Haubosee 6J1aronpusiTHbIe BHELTHME
YCIOBUSI IJIS BETMKOTO BO3POXKIEHMST KUTACKOI HALIM.

Kntoueawie cnosa: Coset bezomacHoctyt OOH; mangemust Covid-19; EBporneiickuii coto3; CIIIA; Kuraii; pesomouyy CoBeTta
Be3omacHOCTH; KOJIJIEKTUBHBIN 3amaj; oIUTUUecKast KOHGPOHTAIVS ; KOHCEHCYC; ITT0O0TbHBIN BbI30B; I06AIbHAS YTPO3a;
HallMOHa/IbHAsI 9)KOHOMMKA; MUPOBast 5KOHOMMKA ; SKOHOMUYECKUIT POCT; OUTUKA CHEPKMUBAHNS ; SKCITOPT ; UMIIOPT; MUPO-
Bbl€ PBIHKM; TaliBaHbCKMIT BOIPOC; Poccuiickast @enepaiiyst; YKpauHa; BOeHHas orepalysi; 1eMOKpaTHs; MerapermoHajibHOe
9KOHOMMYECKOE IMapTHEPCTBO.

Introduction

At the beginning of the third decade of the 21 century
the PRC was confronted with a number of major challen-
ges some of which were global in nature, some came from
the policies of foreign governments and transnational
corporations, and some were of its own making. By its
sheer size China greatly reflects upon the world economy
and world politics. The economic and political situation
within the PRC has a big impact on world affairs. And
comprehending the Beijing foreign policy becomes an
indispensible prerequisite for the governments and other
world politics actors to elaborate their own policies.

There are some global challenges that have already
become “traditional” in the 21 century: ecological, cli-
matic, challenges emanated from the vestures of inter-
national terrorism and the weapon of mass destruction
proliferation. In 2020 a new global challenge joined the
ranks: it was Covid-19 pandemic.

For quite a number of years China has been considered
as “a partner in development” by most of the countries.
Washington that became accustomed to its world leader
role treated the PRC as “a strategic partner”. Even af-
ter the Obama administration’s “pivot to Asia” caused
by the concerns over the unprecedented PRC’s growth
Beijing remained a useful force to modernise Asia, and
Washington envisaged its participation in the US stra-
tegic endeavors such as the Trans-Pacific Partnership
(TPP). A new challenge came from the US Trump admi-
nistration that included China in its short list of “revi-
sionist states” (alongside with the Russian Federation)
as one of the main security threats for the USA.

Since 2001 the PRC demonstrated an impressive eco-
nomic growth. One by one it overtook the leading Wes-
tern economies, in 2009 the country overtook the Japa-
nese economy in GNP terms and became number two
economy in the world. Even the 2008-2009 world eco-
nomic crisis could not stop this impressive growth that
just slowed down a bit (from 10 to 7 %). But by the end
of the second decade something went wrong. The Chi-
nese economic engine slowed down to 6 % annual rate,
and even less'. Therefore, the Beijing foreign policy had
to reflect a new “internal challenge”: slowing down of
the national economy.

Eminent British expert on China W. Hutton came to
a conclusion that “so far China has defused tension and
exploited the system of which, arguably, it is one of the
biggest beneficiaries. China’s problem is that its objec-
tive interest is to buttress the international system from
which it benefits; but this means associating itself with
values, institutions and processes that directly challenge
what it practices at home” [1, p. 225]. US expert on China
K. Conkin warns that there could be a new policy twist
in the PRC’s foreign policy after the 20" Communist party
of China (CPC) congress (October 2022). “China long-term
economic growth depends on scientific innovation, —he ar-
gues, — and Xi Jinping used the 20™ party congress to prio-
ritise science and technology as a cornerstone of China’s
national economic and military "self-reliance strategy".
This newly defined policy of national "self-reliance" will
further economic decoupling with the US and Europe.
Western business and policy makers should view Xi Jin-

!According to some Western experts the Chinese official statistics usually paints a brighter picture of the country’s economy.
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ping’s comments on "secure and reliable supply chains"
as the opening salvo for further market restrictions and
prepare accordingly”?.

This article will try to test the hypothesis that the
new challenges, namely, slowing down of the national
economy, confrontation with the West and Covid-19

pandemic, greatly influenced the Beijing foreign policy
forcing the Chinese leaders to reconsider traditional
ways of international behaviour, to modify its foreign
policy strategy to meet the traditional and new challen-
ges and provide the best possible external conditions for
the great rejuvenation of the Chinese nation.

Challenges emanated from the internal political and economic problems

Famous dictum says: foreign policy is a continua-
tion of domestic policy. And in most instances it’s true.
When Xi Jinping was elected CPC Secretary General in
2012 at the 18™ CPC congress he proclaimed as a party
goal the great rejuvenation of the great Chinese nation.
His predecessor Hu Jintao was talking about building
of a medium income society, stepping up the economic
development of the poor Western provinces of China
and conducting a good neighbour policy towards the
PRC’s adjacent countries. Xi Jinping understood
that to restore the Chinese nation greatness would
require much more than just increased income and
managing the domestic imbalances. It would require
a restoration of the great nation psychology, national
pride, and ability of putting national interests before
the individual ones. The last task proved to be the most
difficult, especially for the ruling elites.

At the end of the 20" century the state and party
bureaucrats earning state salaries looked like a middle
class in comparison with the majority of poor peasants
and factory workers. 30 years later their salaries looked
very disrespectful in comparison with the high incomes
of the Chinese nouveau riches. The state and party
bureaucrats became interchangeable: one day the same
person could lead a provincial party committee and
the next day becomes a provincial governor (and vice
verso).

The Chinese nationalism was greatly enhanced by
the over 10 % economic growth during 20 years peri-
od and an impressive military build-up, resulting in
total modernisation of the People’s Liberation Army.
Last doubts in their own agency were swept away in
the Chinese national psychology by the victory at the
XXIX Olympiad (2008), successful organisation of
the Shanghai EXPO-2010, open confrontation with
World War II adversary — Japan — over the Senkaku is-
lands (2012) and with the South China Sea neighbouring
states. The state mass media that dominates the coun-
try’s information space also played a prominent role.
Consequently, the Xi Jinping’s appeal to rebuild China’s
greatness found a fertile social soil. The country elites as
well as the majority of the ordinary Chinese were ready
to support his appeal. The state propaganda machine
started calling the years of the Xi Jinping’s presidency

“a new epoch in the Chinese history”. This growing me-
lange of nationalism and authoritarianism confirms the
W. Hutton assessment that “Chinese communism and
Chinese nationalism are an uneasy coalition; the more
nationalism gains upper hand in an authoritarian state,
the more China will want to behave according to its own
criteria” [1, p. 226-227].

The exceptional status of Xi Jinping in the new
epoch was confirmed by the resolution of the 6™ Plenary
meeting of the Central Committee of the CPC in Novem-
ber 2021. At the Plenary meeting a special resolution on
“historic matters” was adopted and it stated that the most
important task for the Chinese communists in the com-
ing years will be “to firmly stand up to protect comrade
Xi Jinping status as a leading nucleus of the Central
committee and the entire CPC, to unswingvenly defend
the CPC Central committee’s authority and support its
united centralised leadership”? [cit.: 2, p. 103].

The aim of the PRC foreign policy in the new epoch
was formulated by Xi Jinping in his speech before the
students and professors of the MGIMO University in
2013. He stated that main objective of the PRC’s foreign
policy should be the creation of the favourable external
conditions for “the realisations of the great rejuvenation
of the Chinese nation - the main dream of the Chinese
people since the opium wars” [3, p. 371-372]. At the
Central meeting on foreign affairs at the beginning of
his second term as Chinese President Xi Jinping maid
a fine-tuning of this objective: “We have to fully and
persistently turn into practice the diplomatic ideas of
socialism with Chinese specificity, constantly create
favourable external conditions for the realisation of
the Chinese dream about the great rejuvenation of the
Chinese nation, facilitating the building of the common
mankind destiny” [4, p. 663]. This fine-tuning meant
that Beijing foreign policy takes upon itself a respon-
sibility not just for the development of the PRC but for
the mankind development, as well. The world order
should be altered to accommodate the great rejuve-
nation of the Chinese nation.

The strong economic growth was thought be the main
pillar of the whole construction of the building of the
great rejuvenation of the Chinese nation. When it slowed
down by the end of the second decade of the 21°' centu-

Experts react: Xi solidifies his power at China’s Communist party congress. What should the world take away? [Electronic
resource]. URL: https://www.atlanticcouncil.org/blogs/new-atlanticist/experts-react-what-the-world-needs-to-know-from-chinas-

communist-party-congress/ (date of access: 22.01.2023).
3Hereinafter translated by us. - A. B.
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ry (up to 2.3 % in 2020)* the entire construction process
of the great Chinese nation was put in question.

By the end of the second decade of the 21% century
three big problems materialised in the economic deve-
lopment of the PRC: a real estate bubble; a high level of
debts of the local and provincial administrations; tremen-
dous debts of the state owned corporations (SOEs) and
some big private ones, as well. M. Pettis noted that “...the
surge in China’s debt burden in the past decade, among
the fastest in history...”[5]. It became obvious for the
Chinese leadership that without facing up to these three
problems the strong economic growth will not return.

At first, Beijing tried to use the traditional method
of state planning and mandatory directives to rectify
the situation. The Chinese banks were instructed not to
provide credits to the construction companies that had
build shantytowns, endless roads and airports that no
one used. As M. Pettis assessed, “much of China’s invest-
ment in property and infrastructure in recent years can-
not be justified” [5]. About 60 % of homes sold between
2013 and 2020 are thought not have been delivered to
buyers, many of whom have nevertheless started to make
payments. About 70 % of homes, sold since 2018, have
been bought by people, who already own at least one
property °. The local and provincial administrations were
prohibited from issuing bonds and other financial inst-
ruments to cover their debts. The SOEs were ordered to
clean up their financial mess. These mandatory mea-
sures might have worked better but their application
coincided with the establishment of the numerous qua-
rantine zones due to the Covid-19 pandemic. The eco-
nomic situation had not ameliorated and a high degree
of social frustration and tension was registered caused
by general slowing down of business and freezing of the
personal assets of hundreds of millions of the ordinary

Chinese in the unfinished real estate projects. As a re-
sult, the government had to change its policy. By the end
of 2022 the banks have been ordered to extend the cre-
dits to the construction companies to allow them to
finish the projects they had started. On 13 January 2023,
Beijing introduced a draft 21-point plan, which stated
that the aim was to provide liquidity to “high-quality
developers”. The local governments and the SOEs were
allowed to issue new stocks and bonds to refinance their
previous debts. Therefore, the main problems for the
Chinese economic development were not solved; they
were partly mitigated in order to allow the economic
growth resume its pace, albeit at a much lower rate.

Under these circumstances, Xi Jinping, re-elected
for the third term as the CPC Secretary General at the
20" CPC congress in October 2022, had to find some
innovative strategy to revive the economic growth and
somehow modernise the foreign policy to provide more
favourable conditions for the struggling national eco-
nomy. The economic considerations that were by sided
during the first two terms of the Xi Jinping presidency
(greater political, social and international ambitions
took the precedence) became once again at a forefront
of the Chinese foreign policy. In his main report to the
20" CPC congress Xi Jinping articulated a new twist, he
emphasised the need for pursuing China’s national eco-
nomic and military “self-reliance” strategy. Most likely,
during forthcoming years Beijing would put less empha-
sis on grand designs (like the Belt and Road initiative,
harmonised world, mankind of a common destiny) and
would try to pursue more immediate economic results
while determining its participation in the international
alliances. First step in this direction was taken at the
end of 2021 when Beijing announced his desire to sign
up to the TPP agreement.

Challenges emanated from the Western policy of containment

The Western policy of containment of the economic
and political ambitions of China is multifaceted and
covers economic, political and technological matters.
The collective West had to apply some protectionist
measures to contain the futuristic economic growth of
China. The most innovative approach was found at the
beginning of 2013 when the Western countries started
negotiations on creation of mega-regional economic
partnerships, excluding the PRC. Such partnerships —
Transatlantic trade and investment partnership (TTIP),
TPP, EU - Japan free economic zone, EU — Canada free
economic zone — were aimed at limiting Chinese access
to the biggest international markets. On 23 March 2018,
President D. Trump imposed tariffs on still and aluminium
coming from the PRC, starting trade war in response
to “China’s economic aggression”. Russian researchers

(A.Vinogradov, A. Salitsky, N. Semenova) conducted
a thorough research of the US - China economic con-
frontation [6]. The collective West later added to the
mega-regional economic partnerships the technological
and military alliances in Asia, like Quard and AUKUS.
On the G7 initiative the Global Partnership on Artificial
Intelligence was created in June 2020 to restrict the
PRC and the Russian Federation access to modern
Al technologies. In June 2022 USA launched the Mine-
rals Security Partnership whose 13 members include G7
and EU countries.

Beijing had to find some counter strategy and it
succeeded in doing so by creating a rather attractive
alternative to the mega-regional economic partnerships
in the form of the BRI. For more than 15 years the BRI,
advocating free trade at free markets, providing for the

*World economic outlook update: fault lines widen in the global recovery [Electronic resource]. URL: https//www.imf.org/en/
Publications/WEO/Issues/2021/07/27 /world-economic-outlook-update-july-2021 (date of access: 13.01.2022).

>Can China fix its property crisis? [Electronic resource]. URL: https://www.economist.com/finance-and-economics/2023/01/23/can-
china-fix-its-property-crisis?utm_content=conversion.direct-response.non-subscriber.article_top&utm_campaign=a.23recessionwatch_

content v1_prospect test.2 (date of access: 02.02.2023).
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interconnectivity of the national economies, received
mostly a warm welcome among the developing countries
and even some Western powers. United Kingdom, Aus-
tralia and other countries of the collective West became
founding members of the Asian Bank of Infrastructure
Investments - financial institution created by China
that provided funding for the BRI projects.

In order to meet the challenges emanated from the
collective West policy of containment Beijing used three
main approaches.

The first approach, associated with the promotion
of the BRI, was envisaged to counter the protectionist
tendencies that manifested themselves in the creation
of the mega-regional economic partnerships and uni-
lateral anti-Chinese policies exercised by the Trump
administration.

The second approach was associated with the estab-
lishment of closer ties of the PRC with the existing inte-
gration institutions and the creation of the new ones that
would include China. Exercising this approach, Beijing
put a lot of efforts in promoting ASEAN plus China for-
mat, summits of China — Africa, China — Latin America,
ect. In case when the PRC could not forge closer ties with
a certain integration institution, Beijing did not hesi-
tate to undermine it by creating divisive formats with its
member states (format of 16+1 with the Eastern and Cen-
tral European EU member states, for example). In 2021
Beijing expressed its desire to sign the TPP agreement and
join this megaregional partnership. The Chinese diplo-
macy portrayed as its great success the creation on 15 No-
vember 2020 of a new regional economic partnership —
the Association of the South-Eastern Asian States that
included the ten ASEAN countries, China, Japan, Republic
of Korea, Australia and New Zealand.

The third approach was associated with the develop-
ing of the privileged cooperation with certain countries
on the bilateral basis. During the second decade of the
21% century Beijing was trying to build such privileged
ties with the Russian Federation, Pakistan, Saudi Arabia,
Tajikistan, Kyrgyzstan, Belarus, Georgia, Italy, Greece,
Montenegro, ect. In the framework of such privileged
cooperation China financed building of the gaz pipeline
“Sila Sibiri” in Russia, rented for 49 years Batumi port in
Georgia, constructed port facilities in Italy and Greece,
built an economic corridor in Pakistan and a national
highway in Montenegro. One of the fist foreign visits
after his re-election for the third term as the CPC General
Secretary Xi Jinping conducted to Saudi Arabia (December
2022). The Chinese President and King Salman signed an
agreement on comprehensive strategic partnership, and
agreed on coordination of the BRI and Saudi development
programme “Vision—2030”. During the visit 34 investment
protocols were signed worth 29.2 bln of US dollars®.

Another thorny point in the Chinese relations with
the USA (and collective West) is the Taiwan issue. It
has a long history and generally it is portrayed in the

West as a confrontation point between the authoritarian
Goliath and democratic David. Officially and semi-of-
ficially Taiwan is recognised as an integral part of the
PRC but in practice Taipei preserves its sovereignty over
the Taiwanese territory and population. Traditionally,
Washington helps Taiwan by delivering arms and pro-
viding political support.

The Taiwan issue is a traditional challenge to the
PRC’s foreign policy but with the introduction by Beijing
thelawofthe PRC on safeguarding national security in the
Hong Kong Special Administrative Region (passed on
30 June 2020) and crushing pro-democratic demonstra-
tions of the Hongkongneers opposing this law, there was
anew twist in that traditional challenge. Looking at the
Hong Kong destiny, the Taiwanese citizens trust less and
less the Beijing promises of living in one country under
two different political and socio-economic systems. The
young Taiwanese openly expressed their solidarity with
the Hong Kong pro-democracy demonstrators.

The first Beijing response to this attitude and the
speaker of the US House of Representatives N. Pelosi
visit to Taipei (August 2022) was to exercise its “hard
power”: put more missiles and air force plains on alert
and to conduct military manoeuvres imitating a Taiwan
landing. Unified and decisive response of the collective
West to the Russian Federation military operation in
Ukraine also contributed to Beijing taking a more cau-
tious stance towards Taiwan. It looks that the Chinese
government has to balance the “hard power” methods
with “soft power” ones, to invent some new incentives
for the Taiwanese to join mother-China voluntarily or
at least semi-voluntarily.

The confrontation with the West somewhat eased
after the start of the Russian Federation military opera-
tion in Ukraine in February 2022. Beijing demonstrated
its political support of Moscow by not voting in favour
of certain UN resolutions condemning the Russian ag-
gression (PRC mostly abstained), but at the same time
it proclaimed its unequivocal support of the territo-
rial integrity of Ukraine. Beijing did not officially sided
with the anti-Russian economic sanctions of the West
but in practice the Chinese banks stopped accepting
the Russian Federation banks’ credit cards, the Chinese
corporations refrained from new investments and tech-
nological transfers to Russia.

Some political experts think that a three-hour meet-
ing of Xi Jinping and J. Biden in Indonesia in Octo-
ber 2022 (on the sidelines of the G20 meeting) laid a
fresh start to rebuilding of the US — China bilateral ties
and moving a step further to the creation of the G2 for-
mat in the world politics. During their first face-to-face
meeting as leaders Xi Jinping and ]. Biden discussed
key issues concerning to the bilateral relations, Taiwan,
regional and international security. According to the
Chinese Ministry of Foreign Affairs meeting readout,
Beijing took seriously president J. Biden’s “five noes”:

®What Xi Jinping’s Saudi Arabia visit means for the Middle East [Electronic resource]. URL: https://www.atlanticcouncil.org/
blogs/news-atlanticist/what-xi-jinpings-saudi-arabia-visit-means-for-the-middle-east/ (date of access: 23.01.2023).
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“...does not seek to change China’s political system; does
not seek to start a cold war with China; does not seek
to strengthen alliances against China; does not support
"Taiwan independence"...; does not intend to break off
ties with China, impede Chinese economic develop-

ment, or contain China”’. A promotion of Chinese am-

bassador to Washington Qin Gang to foreign minister
position (30 December 2022) was considered by the
Chinese business circles as a new attempt by Beijing
to improve the Sino-US relations®.

Challenges emanated from the Covid-19 pandemic

Beijing faced two types of the new challenges ema-
nated from the Covid-19 pandemic: political and eco-
nomic. The political challenges were mostly associat-
ed with the accusations of the PRC being a source of
Covid-19. The economic challenges were mostly associat-
ed with the negative consequences for the economic
development caused by the strict quarantine policies
adopted by Beijing.

Politically the coronavirus pandemic played in the
hands of unilateralism and isolationism of the Trump
administration. It happened that Chinese city Wuhan
became the place of origin of Covid-19. The Chinese
authorities completely isolated Wuhan and every
family in the city was placed under strict quarantine.
Subsequently, all country was placed under quarantine
measures, curfews, and so on. In the Chinese authoritarian
political system, it was possible to do this in a fast and
effective manner. The world media that has previously
unseen powers and enjoys enormous political influence
presented the Wuhan experience as the only effective
way to deal with Covid-19 pandemic. The media ostra-
cised the governments that did not follow the Chinese
example (Belarus, Sweden). Political leaders of the Wes-
tern countries facing regular reelections in 4-5 year term,
were utterly afraid of being accused of not fighting the
pandemic aggressively enough. Under the media pres-
sure, they mostly opted for the Wuhan practices.

The political confrontations between Russia and
the West, China and the USA prevented the United Na-
tions and its Security Council to play a meaningful role
in fighting the pandemic. In the author’s opinion, the
United Nations Security Council (SC) should be heavily
involved in doing so.

Firstly there have already been precedents when
the SC adopted resolutions on the situations caused
by the infectious diseases (HIV/AIDS, Ebola), and in-
fectious disease had been already mentioned by UN
Secretary General A. Guterres as a global security
threat. Therefore, a SC resolution on Covid-19 would
have been not an exception but a logical continuation
of this UN tradition.

Secondly, the very magnitude of the pandemic with
over 30 mln effected and 1 mln innocent men, women,
and children dead in about 200 countries and territories

all over the world is a sufficient enough reason for the
SC to be involved.

Thirdly, the pandemic demonstrated itself as a truly
trans border global issue that can not be dealt with only
by nation-states’ own efforts, but only through an in-
ternational coordinating mechanism.

Fourthly, the pandemic breeds social discontent,
racial and civil unrest that in its part may lead to local
and trans border conflicts, including the armed ones.

Fifthly, the pandemic had a really devastating im-
pact on the national economies of different states, some
of which do not have enough resources to remedy the
situation and destined for years and years of economic
stagnation with all its social and political consequences
(poverty, social tension, the rise of populism and autho-
ritarian tendencies, and so on) [7].

The inability of the SC to play even a symbolic role in
the consolidation of the world’s efforts against Covid-19
pandemic badly damaged the United Nations’ image.
Some experts from Asia and Africa underlined that this
SC’s “inaction” was not at all accidental, that Chinese
diplomats (PRC’s ambassador Zhang Jun chaired SC in
the crucial days of March 2020) did not want to allow
their country to be accused by the SC of giving birth to
a pandemic that had become the threat to international
peace and security’.

In fact, the nation states relied mostly on their own
recourses. The reciprocal accusations of Beijing and
Washington in spreading coronavirus underlined very
vividly the new axis of confrontation in modern world
politics — between the PRC and the USA. This new con-
frontation had been added up to an “old” one: between
the Russian Federation and the West (since 2014). These
two confrontations paralysed the work of the SC. At
the SC meeting on 28 May 2020, J. Borrell, EU high rep-
resentative for foreign and security policy, stated: “At
a time of global crisis, we need a Security Council able
to take the necessary decisions — and not one that is
paralysed by vetoes and political infighting”!°.

On 22 September 2020, UN Secretary General A. Gu-
terres delivered his annual report on the work of the or-
ganisation to the 75% session of the UN General Assembly.
Once more he asked for a global ceasefire at the face of
Covid-19 and underlined the necessity of the SC leading

"US - China relations in the Biden era: a timeline: China briefing [Electronic resource]. URL: https://www.china-briefing.com/
news/us-china-relations-in-the-biden-era-a-timeline (date of access: 04.02.2023).
China appoints new foreign minister [Electronic resource]. URL: https://www/china-briefing.com/news/china-appoints-new-for-

eign-minister/ (date of access: 04.02.2023).

“Mukherjee T. The United Nations Security Council and securitisation of Covid-19 [Electronic resource]. URL: https://www.or-
fonline.org/expert-speak/the-united-nations-security-council-and-securitization-of-covid-19-64079/ (date of access: 23.01.2023).

0Amid Covid-19, strong multinational system key to delivering for world’s most vulnerable, European Union foreign policy chief
tells Security Council [Electronic resource]. URL: https://www.un.org/press/en/2020/sc14197.doc.htm (date of access: 16.06.2020).
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role in consolidating the world efforts to fight the pandemic.
“I appeal, - he said, — for a stepped-up international effort —
led by the Security Council - to achieve a global ceasefire by
the end of this year”!!. Unfortunately, even this passionate
appeal, did not make the SC permanent members to put
aside their differences and let the Council find a consensus
and start playing an active role in mobilising the world
resources in fighting the common challenge.

By the end of 2022 the Covid-19 pandemic was most-
ly over worldwide. But this was not the case for China. In
autumn of 2022 millions of new coronavirus infections
hit the country whose citizens were dead tied of sitting
at home doing mostly nothing. The national economy
was badly damaged by the work stoppages due to qua-
rantine measures. The law abiding Chinese went out
on the streets en masse defying the quarantine limi-
tations maintained by the Governments at different
levels. Not accustomed to dealing with mass protests
in major and small cities the central Government sud-

denly decided to recall all limitations in the whole
country at once. The ordinary Chinese hardly believed
that their factual three-year imprisonment was at last
over. In December 2022 millions and millions of the Chi-
nese citizens bought millions and millions of air tickets
to travel all over the world. Under these circumstances
many countries introduced ten days quarantines against
the travellers coming from the coronavirus infected PRC.
Beijing tried to interfere on the side of its citizens ac-
cusing the relevant countries of discriminating against
the Chinese and threatening to introduce the recipro-
cal measures. All these events sparkled tensions in the
international relations and contributed to the growth
of anti-Chinese sentiments existing in many countries.

Finally, the Covid-19 pandemic came to its end but
the political and economic challenges to the Chinese
government associated with it remain. Beijing will have
to deal with the pandemic consequences in international
relations, as well as in internal affairs.

Conclusions

By playing by the rules, albeit not always of her own
making, the PRC achieved great results in economic
growth and modernisation. Its foreign policy, subse-
quently, withstood the challenges associated with the
current technological revolution and the Trump uni-
lateralism. In a sense, Beijing has become one of the
disciples of globalisation fighting protectionism in all
its economic manifestations and being protectionist in
preserving its authoritarian political system.

Beijing portrayed the PRC as a responsible world
power that not just fights protectionism, but supports
the development of an open world economy. At the 20™
CPC congress Xi Jinping reiterated the China’s foreign
policy principles: respecting sovereignty of all nations,
opposing hegemonism and power politics, the Cold War
mentality and double standards.

Hu Jintao tried to remedy the deficiencies of the other-
wise mostly harmonious international universe. Xi Jinping
sees more conflicting world where one has to secure Chi-
na’s right standing and influence. He is sure that the CPC
should instill in the people’s minds a sense of “purpose,
fortitude and self-belief... so that we cannot be swayed by
fallacies, deterred by intimidation or cowed by pressure”!?.

Dealing with new challenges Beijing tries to hedge
the risks associated with them. This foreign policy hedg-
ing approach includes the strategy of bandwagoning and
the strategy of balancing. Usually these strategies are
used by medium-size or small size countries that try to
find a more effective way of protecting their interests
in the relations with two or more hegemonic powers of

the region. In the case of the PRC we might say that we
witness bandwagoning and balancing with the Chinese
specificity. Fist of all, Beijing have never recognised its
hegemonic policy in the region and portrays the PRC
as a “third world” country. Secondly, Beijing uses these
strategies in the concept of hedging against the USA,
Japan or the Russian Federation depending on the de-
velopment of the situation in the Asia - Pacific region.

Strategy of bandwagoning means trying to streng-
then China’s position by using the opportunities pro-
vided by globalisation, getting most advanced modern
technologies from the USA, increasing economic ties
with collective West. In order to avoid an open con-
frontation with the Western states Beijing makes some
adjustments in its laws and industrial practices. Under
pressure from the Trump administration the PRC adopt-
ed the law on intellectual property rights protection,
Beijing issued an order prohibiting any involuntarily
sharing of technologies by the Western investors with
their Chinese partners. The US Public Company Ac-
counting Oversight Board announced on 15 December
2022, that it had successfully gained uncensored access
to investigate audit firms in mainland China and Hong
Kong for the first time in history, potentially saving
thousands of Chinese companies from forced delist-
ing from US stock exchanges'®.

Strategy of balancing in the PRC’s foreign policy
hedging concept implies internal and external balan-
cing. The former means strengthening China’s techno-
logical and military capabilities in order to somehow

'UN chief appeals for global solidarity at General Assembly, warns Covid is “dress rehearsal” for challenges ahead [Electronic
resource]. URL: https://news.un.org/en/story/2020/09/1072972 (date of access: 24.09.2020).

12Cit.: Ruwitch J. These are 4 key points from Xi’s speech at the Chinese Communist party congress [Electronic resource].
URL: https://www.npr.org/2022/10/16/1129277377/china-xi-jinping-communist-party-congress-speech-takeaways (date of access:

04.02.2023).

3PCAOB secures complete access to inspect, investigate Chinese firms for the first time in history [Electronic resource]. URL: https://
pcaobus.org/news-events/news-releases/news-release-detail/pcaob-secures-complete-access-to-inspect-investigate-chinese-firms-for-

first-time-in-history (date of access: 03.02.2023).
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balance the relevant superiority of the USA. The latter
means joining international alliances that could contain
the Washington’s hegemonic intentions. The latest in-
dications of this external balancing one can find in the
creation of the new regional economic partnership — the
Association of the South-Eastern Asian States that in-
cluded the ten ASEAN countries, China, Japan, Republic
of Korea, Australia and New Zealand and in Beijing desire
to sign the TPP agreement and join this megaregional
partnership (after Washington abandoned it).

The overall aim of this hedging approach is to make
sure that the risks associated with the new challenges
will not grow out of control and the challenges will not
transform into the threats to the Chinese political and
economic system. The manner, in which Beijing con-
fronts the traditional and new challenges, confirms an
ambivalence of the China’s foreign policy in pursuing
of its national interests: it preaches multilateral open-
ness in trade and finance and claims to have a right to
act unilaterally in security and military matters.

bubanorpaguyeckme CChIAKHA

1. Hutton W. The writing on the wall: China and the West in the 21°* century. London: Little; 2007. 431 p.

2. BaituopoB AM. BHelHemonuTrueckuit Kypc Kutas B yelIoBUsX MeskIyHapoaHoi Typ6yneHTHOCTH. JKypHan Benopyc-
CK020 2ocydapcmeeHHo20 yHusepcumema. @unocogus. Ilcuxonozus. 2022;2:99-104.

3. Cu LisuubinH. O 20cydapcmeeHHom ynpaeseHuu. [lekvH: Vi3maTebCTBO IMTEPATyPhl HA MHOCTPAHHBIX s13bIKax; 2014. 630 c.

4. Cu suubimH. O co3danuu coobujecmaa eduHoli cyobost uesnogeuecmaa. Ilekun: WKyHbsH 6sHbM uybaiiirs; 2021. 692 c.

5. Pettis M. The only five paths China’s economy can follow [Internet; cited 2023 January 23]. Available from: https://

carnegieendowment.org/chinafinancialmarkets/87007.

6. Bunorpamos AO, Canniikuit AW, CemeHoBa HK. AMepuKaHO-KuUTalicKasi S5KOHOMMUUYEeCKasi KOHQPOHTAIMSI: UIe0JIOTHS,
XpOHOJIOTYMSI, 3HaUeHue. Becmuuk Poccutickozo yHusepcumema opyo0st Hapodos. Cepus: MexcdyHapooHsie omuoweHus. 2019;

19(1):35-46. DOI: 10.22363/2313-0660-2019-19-1-35-46.

7. Baichorov AM. United Nations Security Council and Covid-19. Journal of the Belarusian State University. International

Relations. 2020;2:3-8.

References

1.Hutton W. The writing on the wall: China and the West in the 21°" century. London: Little; 2007. 431 p.
2.Baichorov AM. China’s foreign policy at times of international turbulence. Journal of the Belarusian State University.

Philosophy and Psychology. 2022;2:99-104. Russian.

3.Xi Jinping. O gosudarsvennom upravlenii [On state management]. Beijing: Izdatel’stvo literatury na inostrannykh yazykakh;

2014. 630 p. Russian.

4.Xi Jinping. O sozdanii soobshchestva edinoi sud’by chelovechestva [On the creation of community of the fate of mankind].

Beijing: Zhong yang bian yi chu bai she; 2021. 692 p. Russian.

5.Pettis M. The only five paths China’s economy can follow [Internet; cited 2023 January 23]. Available from: https://

carnegieendowment.org/chinafinancialmarkets/87007.

6.Vinogradov AO, Salitsky Al, Semenova NK. US — China economic confrontation: ideology, chronology, meaning. Vestnik
RUDN. International Relations. 2019;19(1):35-46. Russian. DOI: 10.22363/2313-0660-2019-19-1-35-46.
7.Baichorov AM. United Nations Security Council and Covid-19. Journal of the Belarusian State University. International

Relations. 2020;2:3-8.

18

Received by editorial board 11.02.2025.



MexnyHapoaHbIe OTHOIIEHUS
International Relations

UDC 327(510+73):621.315.592

COMPETITION IN THE PRODUCTION
OF ELECTRONIC MICROCHIPS (SEMICONDUCTORS)
AS AN ISSUE IN US — CHINA RELATIONS
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Wars and battles throughout the 20" century were fought mostly over oil in resource-rich nations. Recently, the world’s two
biggest economies, China and the United States, clashed over electronic microchips, a crucial component of almost every modern
electronic device. As we describe the semiconductor sector as an area of intensifying technological competition between the US
and China, we look at each party’s measures against their rival and examine what they did to minimise the side effects of these
measures. We conclude that the confrontation in the semiconductor sector typifies the fight for economic and technical
dominance that will shape global politics in the 21% century. We also predict that in this ongoing confrontation, Taiwan will
shortly come to the centre stage.

Keywords: electronic chips; United States; People’s Republic of China; Taiwan; sanctions; trade war.
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9AEKTPOHHBIX MUKPOUYUIIOB (ITOAYITPOBOAHUKOB)
KAK ITPOBAEMA AMEPUKAHO-KUTAVNCKUX OTHOIIEHUN
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OmHoit 3 ocobeHHOCTel XX B. 6BIJIO CTpEMIIEHVIE KOHTPOIMPOBATH NOOBITY HE(GTH, UTO ITPOBOIMPOBAIO BOTHBI ¥ KOHb-
JIUKTBI BO MHOTMX PETMOHAX MUpPa, 60raThIX MPUPOIHbIMY pecypcamit. OmHAKO B MOC/TIeJHee BpeMs IBe KPYITHEIIIe 5KOHO-
MUKM Mupa, AMeprka u Kurait, oka3anuch B COCTOSIHUYM 60pbObI 3a IPYTOii IIeHHBI pecypc — 3/IeKTPOHHbIE UNMITbI, JIeskalue
B OCHOBE TTOUTH BCEX MCITOb3YEMbIX 9JIEKTPOHHBIX YCTPOICTB. PaccMaTpmBaeTcst posib MOAYITPOBOAHUKOB B YCUTEHUY TeX-
HOJIOTMYECKO# KOHKYpeHLMM MekIy AMepukoii u Kutaem, a Takske Mepbl M KOHTPMEDDI, IPEANPUHSITbIE 06eMMM CTPaHAMMU
IS TPEOIOTIEH NS TTOCJIEICTBMIA STOI KOHKYPEHIMU. [TouepKIBAETCS, UTO TEXHOIOTMYECKOE U IKOHOMMUYECKOE ITPEBOCXOICT-
BO, 0COGEHHO TepeioBast MHAYCTPUSI 3EKTPOHHBIX MUKPOCXEM, Oripeensat ocobenHoctu XXI B. [lesiaeTcst BIBOJ, O TOM, UTO
MeXny BaumHrronom u [leKMHOM pa3sBepHETCS OKeCTOUeHHas TeEXHOIorMYecKast 6opbba. B Takom ciryuae TaiiBaHb B 6/1-
skajiiiee BpeMsi cTaHeT apeHoit KoHdnukra mexxny KHP u CIIIA.

Kntouegvle cnosa: snekTpoHHble MUKpountisl; CoennHeHHble tatel AMepukn; Kurtaiickas HaponHas Pecrybimka;
TaliBaHb; CAHKIM; TOProBasi BOJHa.

OOpaseln, UUMTUPOBAHUS: For citation:

Canmym ®@epac Canbik. KOHKypeH1INS B TPOU3BOACTBE d7IeK-
TPOHHBIX MUKPOUMIIOB (TIOTYTIPOBOJHMKOB) KaK IpobiemMa
aMepUKaHO-KUTANCKUX OTHOLIeHUI. JKypHan besopycckoz2o
2ocydapcmeeHH020 yHUsepcumema. MexioyHapooHbvle 0MmHo-
wenus. 2023;1:19-27 (1a aHr1.).

Salloum Feras Sadig. Competition in the production of elec-
tronic microchips (semiconductors) as an issue in US — China
relations. Journal of the Belarusian State University. Interna-
tional Relations. 2023;1:19-27.

ABTODp:

Cannym @Depac CadviK — KaHIUIAT UCTOPUUECKUX HAYK,
TIOLIEHT; AOIEHT Kadeapbl MEXIYHAPOIHBIX OTHOIIEHUIT
(akynpTeTa MEXIyHAPOIHBIX OTHOLIEHMIA.

Author:

Salloum Feras Sadiq, PhD (history), docent; associate pro-
fessor at the department of international relations, faculty
of international relations.

ferassalloum2000@yahoo.com
https://orcid.org/0000-0003-1221-405X

19


https://orcid.org/0000-0003-1221-405X

ZKypnaa Besopycckoro rocyiapcTBeHHOr0 yHuBepcurera. MeskayHapoaHbie oTHomeHus. 2023;1:19-27
Journal of the Belarusian State University. International Relations. 2023;1:19-27

Historical background

Intense rivalry between the US and China for cont-
rol of the semiconductor market has existed for some
time, and it became even more heated when D. Trump
was elected US President in 2017. It warrants a separate
inquiry due to its high intensity, which might result in
proxy warfare. Additionally, Chinese companies have
made strides in the semiconductor sector and are already
in competition with American firms, even though the
majority of US economic sanctions are geared at slow-
ing China’s technical development. US-Chinese compe-
tition in the microchips industry has received little atten-
tion among Belarusian academics, and this study has con-
sulted a variety of materials in Arabic, Russian, Chinese,
and English. The goal is to explain how competition in the
semiconductor business affects bilateral ties between
the US and China and international issues. The following
objectives were also addressed: reviewing the issue’s
history, providing an overview of the electronic chip
market and its major players, evaluating the relative
positions of Taiwan, the US, and China, assessing the
US’s ability to hold back China’s technological develop-
ment and its readiness to prevent Taiwan’s annexation
by force, and assessing China’s capacity to respond to
US sanctions related to microchips.

Numerous authors have recognised Taiwan’s impor-
tance to the microchip industry, the US’ readiness to de-
fend Taiwan militarily, and its use of sanctions to reduce
China’s technical competitiveness. For instance, Shawqi
Al-Rayes, a Syrian journalist, agrees with all three view-
points and predicts that the microchip industry will
become a key point of contention between Washington
and Beijing'. The technological rivalry between China and
the US has intensified, according to professor Najat
Al-Saeed of Zayed University, and both countries have
taken steps to transfer chip manufacturing inside their
borders. She underlines Taiwan’s importance to the glo-
bal economy and its part in the conflict between the US
and China, noting that disruptions in the electronic chip
sector will have significant ramifications?.

The prospect that the US would deploy its military
to defend Taiwan is not entirely disregarded by Wes-
tern academics. Given Taiwan’s supremacy in the elect-
ronic chip business, J. Matney, president and CEO of
“Rand Corporation”, believes that Washington would
battle for Taiwan as if it were an American state and

outlines Washington’s alternatives. Others, like professor
S.D.Kaplan, believe that the US should take a lesson from
China’s experience rather than pinning all of its expecta-
tions on J. Biden’s Chips and science act. In the same way
that China’s special economic zones in 1980 helped that
country get over the limitations of its state-dominated
governance structure, which discouraged foreign invest-
ment, S. D. Kaplan claims that special manufacturing
innovation zones might catalyse entrepreneurial activity
in the United States. She argues that subsidies are unpro-
ductive because they stifle innovation and competition
by creating an uneven playing field. According to her,
bureaucrats are not capable of allocating funds to the
appropriate objectives, but the Chips and science act may
force them to do so. Additionally, the US government
lacks the resources necessary to carry out an industrial
policy as defined by the Chips legislation. A one-time
commitment from Washington would not accomplish as
much to boost local manufacture of chips and other high-
tech products as empowering markets and customers to
drive innovation®.

When it comes to the future of US-Chinese rela-
tions, the majority of Chinese scholars favour coope-
ration above opposition and conflict and warn that
unchecked competition could thwart efforts to address
shared threats facing humanity, as argued, for instance,
by Mabel Lu Miao, co-founder and secretary general of
the Centre for China and globalisation®.

As an example of bold thinking, Zhuoran Li from the
Johns Hopkins University, offered this comment regarding
China’s response to the US Chips and science act: “From
the Chinese leader’s perspective, China has no alternative
but to move away from a market-based innovation system to
security-based national innovation planning”. He also cau-
tions against putting security ahead of economic feasibili-
ty when making economic plans since it might cause mar-
ket distortions in the long run. Chinese policymakers have
continued the investment-led economic model, which is
linked to several issues including cronyism, corruption,
local debt, and the real estate crisis. Chinese businesses
have been able to profiteer from innovation subsidies due
to a lack of accountability. Zhuoran Li contends that Chi-
nese companies’ superior price-performance ratio results
from their capacity to create high-quality goods at reduced
costs. This business strategy depends on access to the

Al-Rayes Sh. Will electronic chips draw international geopolitical features in the future? [Electronic resource]. URL: https://
aawsat.com/home/article/3968191/%D9%87%D9%84-%D8%B3%D8%AA%D8%B1%D8%B3%D9%85-%D8%AT7%D
9%84%D8%B1%D9%82%D8%AT%DI%82%D8%AT%DE8%AA-%D8%AT%DI%84%D8%A5%D9%84%D9%83%D8%
AA%D8%B1%D9%88%D9%86%D9%8A%D8%AI-%D8%AT%DI%84%D9%85%D8%BI%D8%AT%DI%84%D9%85-
%D8%AT%D9%84%D8%AC%DI%E8A%DI%88%D8%B3%DI%8A%D8%AT%D8%B3%DI%8A%D8%A9-%D8%AT%DI-
%84%D8%AF%D9%88%D9%84%D9%8A%D8%A9-%D9%81%D9I%8A-%D8%AT7%D9%84%D9%85%D8%B3%D8%AA%DI%82%D8%A
8%D9%84%D8%IF sJ s smp 1JAIAID 1JIJ ) i Vg 1p 1z s somesloness 12 sdss i 1dausnadt (date of access: 22.12.2022) (in Arab.).

2Al-Saeed N. Electronic chip race [Electronic resource]. URL: https://www.alarabiya.net/politics/2022/08/23/%D8%B3%D8%A8%D8
%AT7%D9%82-%D8%AT%D9%84%D8%B1%D9%82%D8%AT%D8%A6%D9%82-%D8%AT%D9%84%D8%AT%D9%84%D9%83%D8%AA
%D8%B1%D9%88%D9%86%D9%8A%D8%AI I3 1Ll I ) scuss (date of access: 10.02.2023) (in Arab.).

SKaplan S. D. How the US can win the chips war with China? [Electronic resource]. URL: https://thediplomat.com/2022/12/how-
the-us-can-win-the-chips-war-with-china/ (date of access: 10.02.2023).

*Mabel Lu Miao. Three scenarios for future US — China relations: a view from Beijing [Electronic resource]. URL: https://www.
ispionline.it/en/pubblicazione/three-scenarios-future-us-china-relations-view-beijing-26944 (date of access: 30.12.2022).
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global value chain and the use of cutting-edge foreign
technology. Zhuoran Li asserts that the US Chips and
science act and the semiconductor ban are imitations of
China’s dubious methods”.

According to numerous Russian researchers, including
P. Aptekar, a Russian historian and journalist, the esca-
lating competitiveness and evolving conflicts between
China and the US, the world’s two greatest economies
and major world powers, present new problems as well
as opportunities for Russia. The authors of the seminal
Russian International Affairs Council report “Prospects for
US foreign policy towards China: implications for Russia”
underline how access to the most recent scientific and

technological advancements has a significant impact on
the balance of power in global politics and economics.
Some American firms have been shifting their cutting-edge
production from China to India due to the significant role
that technology has played in the developing trade and
economic dispute between the US and China.

Foreign pressure has not deterred China from pur-
suing technical leadership, and the report finds that
this has potentially positive and negative implications
for Russia. For instance, while a strategic alliance bet-
ween China and Russia is a promising prospect, there
are dangers due to Russia’s economic, technical, and
demographic asymmetries with China®.

Electronics manufacturers and circuits

A microchip is a tiny silicon semiconductor crystal
that carries out a particular function inside an integrat-
ed circuit. Silicon is widely used in microchip production
because it is one of the ten most prevalent elements on
Earth. Since silicon is a semiconductor, a material that
lies in between insulators and conductors, its conduc-
tivity properties may be modified by the addition of
impurities to permit the regulation of electric signals
in a variety of electronic devices.

Silicon wafers are used to make microchips. On

a single wafer, tens to hundreds of chips can fit. Wa-
fers come in a multitude of sizes, ranging from 100 to
450 mm. It should be remembered that electrical chip
dimensions are expressed in nanometers. Thus, when we
refer to 7 nanometer and 10 nanometer central processing
units (CPUs), we mean extremely tiny transistor measure-
ments. Based on that, the more transistors can be packed
onto a silicon wafer, increasing the bandwidth of electri-
cal devices, the narrower the space between transistors.

The chip industry is split into two primary seg-
ments: fabless, which designs the chips, and foundries,
which take designs and manufacture them in-house.
With a 45 % market share, American businesses are
leading the world in semiconductor design. The most
well-known of them are “Qualcomm”, “Broadcom”, and
“Nvidia”. In contrast, Asia is responsible for 82.5 % of all
chip manufacturing activities worldwide. For example,
the Taiwanese company “TSMC” holds the top position
with a 53.1 % share of the world market for electro-
nic chips. The South Korean company “Samsung” is in

second place, with a share of 17.1 %. Third on the list,
with 7.3 % of the world market, is the Taiwanese “UMC”.
“SMIC”, a Chinese manufacturer, is in fourth position
with 5 % of the market’.

Interestingly, it can take up to three months to pro-
duce a single chip, and it also demands a sizable budget
and extremely advanced machinery. Therefore, it is chal-
lenging for one nation to control the entire production
chain. Electronic chips are made in Taiwan, South Korea,
and China utilising rare Earth metals from Australia and
China, after being designed in the United States of
America, as was already explained. The Dutch firm
“ASML” manufactures the machinery.

Importantly, with 37 % of the world’s reserves, the
People’s Republic of China is the country with the hig-
hest deposits of rare Earth minerals. These minerals are
crucial components of electronic chips and other high-
tech goods due to their special features. 17 different ele-
ments make up this group, including scandium, yttrium,
lanthanum, and lanthanides (cerium, praseodymium,
neodymium, promethium, samarium, europium, gado-
linium, terbium, dysprosium, holmium, erbium, thulium,
and ytterbium and lutetium)®.

For many years, the American company “Intel” led
the world in the manufacture of microchips, but re-
cently, Taiwanese “TSMC” and South Korean “Sam-
sung” overtook it. US companies produced 30 % of the
world’s microchips in the 1990s. This percentage has
now dropped to 12 %, with 53.1 % manufactured by
Taiwan’s “TSMC”’.

>Zhuoran Li. The Future of the China — US chip war [Electronic resource]. URL: https://thediplomat.com/2023/03/the-future-of-

the-china-us-chip-war/ (date of access: 11.02.2023).
6Sokolshchik L., Sokolshchik Yu.,

Galimullin E., Bondarenko A. Prospects for US foreign policy towards China: implications for

RuSSIa [Electronic resource] URL: https //ru531ancounc1l ru/papers/US-China-Report83.pdf (date of access: 11.04.2023) (in Russ.).
"Awad A. Electronic chip monopoly: China is “banned” from knowledge [Electronic resource]. URL: https://al-akhbar.com/Is-
sues/328588 Izl 5 1Nz 10 ) s0sh: 1dua(s «ppase 3 o0 ldeg s (date of access: 20.12.2022) (in Arab.).
8Saleema Labal S. Rare metals are China’s new weapon [Electronic resource]. URL: https://alqabas.com/article/672528 1Jag 123

1ol dlz \Joagso 1z s (date of access: 21.12.2022) (in Arab.).

9Al-Rayes Sh. Will electronic chips draw international geopolitical features in the future? [Electronic resource]. URL: https://aawsat.

com/home/article/3968191/%D9%87%D9%84-%D8%B3%D8%AA%D8%B1%D8%B3%D9%85-%D8%A7%D9%84%D8%B1%D9%82%D8
%AT7%D9%82%D8%AT%D8%AA-%D8%AT%D9%84%D8%A5%D9%84%D9%83%D8%AA%D8%B1%D9%88%D9%86%D9I%8A%DE%A9-
%D8%AT7%D9%84%D9%85%D8%B9%D8%AT7%D9%84%D9%85-%D8%AT%D9%84%D8%AC%DI%8A%DI%88%D8%B3%DI%SA%D
8%AT7%D8%B3%D9%8A%D8%A9-%D8%AT%DI%84%D8%AF%D9I%88%D9%84%D9I%8A%DE%A9-%D9%81%D9%8A-%D8%AT%D
99%84%D9%85%D8%B3%D8%AA%D9I%82%D8%A8%D9%84%D8%IF o0 s s GIBI 1IN 5 sicss 1dag 1 1z cs someslmss 102 sdish i
I 328 (date of access: 22.12.2022) (in Arab.).
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Nevertheless, seven of the top ten global producers of
electronic chips are based in the United States, including
“Intel” and “Qualcomm”. While America still produ-
ces a variety of chips, Taiwan is the only territory that

manufactures the most recent generations of chips, in-
cluding those that are used in iPhones. Taiwan has been
far ahead of the other companies in this industry,par-
ticularly with the introduction of 3 nanometer chips'°.

The importance of Taiwan for the US and China

Taiwan is significant to the United States of Ameri-
ca for a variety of reasons, including the manufacture
of electronic chips. The recent crisis involving semi-
conductor chips has heightened tensions between Chi-
na and the US over Taiwan.

The crisis was brought on by several factors.

First, the supply chain and the manufacturing micro-
chips have suffered as a result of the trade war started
by US sanctions on Chinese firms under the administra-
tions of D. Trump and J. Biden.

Second,therewasanimbalanceinthe demand formi-
crochips during Covid-19. Due to preventative quaran-
tine measures, automobile factories were shut down
while the electronic industry was expanding. However,
when the restrictions were scaled down and then lif-
ted, the demand for automotive microchips increased
faster than anticipated. As a result, the chip-producing
firms were unable to meet the demand for chips.

Third, because of Covid-19, ports were shut down
for several months.

The drought in Taiwan in 2021 was the fourth
reason. It affected the production of high-purity wa-
ter, needed to clean factories and the silicon alloys
for microelectronic chips''.

Due to Taiwan’s important position in the world’s
manufacture of electronic chips, high-tech corpo-

rations in China and America, whose governments
are already at odds with Taiwan, are forced to make
tough decisions. Taiwan is a separatist area for China,
which it seeks to reunify. There are two equally bad
scenarios for the manufacture of electronic chips if
China invades Taiwan: either China will seize cont-
rol of the chip manufacturing facilities, or they will be
destroyed in a conflict. The United States and its al-
lies’ comparative technical, military, and economic
advantages would be diminished in the first scenario
if China was able to prevent them from obtaining cut-
ting-edge electronic chips. The second scenario would
result in a sudden cessation of almost two-thirds of
global shipments of microprocessors to industries
that rely on them for production. Significantly, 80 % of
auto manufacturers source their electrical microchips
from Taiwan’s “TSMC”. To appreciate the significance
of this problem, consider the 210 bln US dollars in
losses the US auto sector suffered in 2021 as a result of
the pandemic-induced production slowdown brought
on by interruptions in the supply chains of the elec-
tronic chips used in automobiles!?.

This explains why China’s efforts to seize this is-
land by force and control the manufacture of elec-
tronic chips are causing the United States increasing
alarm.

The US position on curbing China's advancement in technology
and the annexation of Taiwan

J. Matheny, president and chief executive officer of
“Rand corporation”, suggests three ways for America to
overcome its dependence on these supplies in response
to China’s desire to annex Taiwan.

Given the fierce competition between China and the
United States, the first answer is to boost manufactur-

ing outside China, especially in the United States, to
maintain supply chains while preventing China from
accessing cutting-edge technology for the fabrication
of electronic chips'.

To do this, the US government has already started
putting restrictions on the export of US technology to

19y fahmoud K. Nano. When the future of the world is in a chip [Electronic resource].URL: https://www.aljazeera.net/opinions/2022/

8/19/%D8%AT%D9%84%D9%86%D8%AT%DI%86%D9%88-%D8%BI%DI%86%D8%BAF%DI%85%D8%AT-
%D9%8A%D8%B5%D8%A8%D8WAD-%D9%85%D8%B3%D8%AA%DI%82%D8%A8%D9%84-%D8%AT%D9I%84%D8-
%B9%D8%AT%D9I%84%D9%85-%D9%81%DI%SAINN .. £ 3! i aumaidad g lds s Uiz (date of access: 23.12.2022) (in Arab.).
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%D8%A5%D9%84%D9%83%D8%AA%D8%B1%D9I%88%D9%86%D9%8A%D8%AI-%D8%AT%DI%84%D9I%88%D9I%84%D8%AT
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China. President D. Trump initially ordered sanctions
on China in 2018 after he accused Beijing of stealing
American technology and intellectual property'*

The Trump administration increased tariffs in 2019
on 200 bln US dollars worth of Chinese imports into
the United States from 10 % to 25 %, starting what later
became known as a trade war. China responded symmet-
rically by putting 25 % tariffs on about 50 % of American
imports’

D. Trump also issued an executive order in 2019 that
prohibited US businesses from utilising foreign tele-
phone networks and equipment, ostensibly to prevent
risks to US security. Additionally, the US has placed
the Chinese telecom company “Huawei” on a blacklist,
barring it from accessing components produced in the
US. In the same vein, the US Department of commerce
told US semiconductor makers in 2020 that they needed
licences to export select technologies to China that it
could use for military purposes'®

Additionally, the Chips and science act was passed
by the US Congress and signed by President J. Biden in
August 2022 to limit China’s technological capability to
produce sophisticated electronic chips. The legislation
offers around 280 bln US dollars in additional financing
to advance local semiconductor research and production
in the United States, with the main objective of com-
peting with China'’.

Besides, in October 2022, the American Go-
vernment issued export restrictions that mandated
corporations to get licences before selling electronic
chips to China.No matter where it was created, every chip
made with US components or software was protect-
ed. Due to the restrictions, several Chinese semicon-
ductor companies were unable to hire US citizens or

permanent residents with green cards'®. Many Chinese
chip makers had difficulties as a result, according to
Linghao Bao, an analyst with the policy research firm
“Trivium China”. Multiple CEOs of these firms hold US
passports, have received their education in the US, and
are residents of the US'’.

The United States encouraged chip makers to con-
struct plants both inside and outside of its borders to
make sure that its policy of limiting China’s access
to electronic chips was successful. For example, the
“TSMC” started construction of a 12 bln US dollars fac-
tory in Arizona in 2021. This facility would be the com-
pany’s second manufacturing site in the United States°

For its part, “Intel” stated in 2022 that it planned to
invest over 33 bln euro (36 bln US dollars) to increase
chip production in the European Union as it is striving
to reduce its dependence on semiconductor imports. The
investments made by “Intel” are part of a larger plan that
will see the corporation spend up to 80 bln euro in Eu-
rope over the following ten years?!

The investment of up to 100 bln US dollars to con-
struct up to eight electronic chip factories in Ohio, mak-
ing it the largest production facility in the world, was
announced by “Intel” CEO P. Gelsinger in 2022. In late
2022, work on the first two 30 bln US dollars facilities
would start, and production would begin in 2025. The
move is a part of “Intel’s” effort to restore its market
dominance in chip fabrication and lessen its reliance
on Asian manufacturers??

The US investors were worried about how the export
restrictions would affect the financial performance of
semiconductor producers. “Nvidia”, for instance, pre-
dicted that the limitations may cost it 400 mln US dollars
in sales. US authorities anticipate similar limitations
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from other nations since unilateral action could be in-
effective and potentially harmful to US businesses?>.

Notably, roughly 30 % of the profits of American
semiconductor businesses come from China, yet the
United States is ready to sacrifice them to keep China
in check solely because China stands to lose more®*.

As previously indicated, US restrictions target manu-
facturers of electronic chips and also makers of the
equipment for producing them, based mostly in Japan
and the Netherlands.

According to P. Winink, CEO of “ASML Holding
N. V.”, a major Dutch manufacturer of such equipment,
the Dutch government forbade its company from sell-
ing the most sophisticated printing machines to China
starting in 2019 as a result of US pressure. P. Winink was
responding to a media inquiry about whether the Dutch
Government should restrict exports of chip-making
equipment to China. Additionally, the UK-based com-
puter chip manufacturer “Arm” said that it will no longer
sell its most cutting-edge designs to China to comply
with US and UK prohibitions®. “Alibaba”, a giant tech
company, was one of the Chinese businesses affected.

Because of the potential loss of significant and luc-
rative clients, the limitations make it difficult for the
European and Japanese suppliers to accede to American
pressure?®.

For example,any further limitations on exports “ASML”
to China may harm commerce between the Nether-
lands and China. Already, “ASML”, the world’s only
manufacturer of high-precision lithographic devices
for microchip production, has been unable to obtain
the Dutch Government’s licence to export its most ad-
vanced extreme ultraviolet equipment to China, costing
160 mln euro (164 mln US dollars) per unit?’.

The extensive US network of allies, however, and the
dollar’s supremacy across the world enable Washington
to impose its policies on other nations. This explains why
Japan, the Netherlands, and others agreed to back the US
Government’s efforts to tighten restrictions on the trans-
fer of sophisticated chip-making equipment to China?®.

J. Matheny’s second recommendation for the US is
to act swiftly to defend Taiwan militarily from China’s
threat of annexation®.

Notably, President J. Biden acknowledged this pos-
sibility in 2022 when he was asked what the United
States would do if China attacked Taiwan. In the event of
a Chinese invasion, ]. Biden emphasised, the US military
would protect Taiwan®’.

The first and second choices, in J. Matheny’s opinion,
are problematic because they ignore the time constraint.
Taiwan needed at least ten years to become compe-
titive in the semiconductor sector, and over 40 years
of global leadership to get to where it is now. The US
would require decades and huge expenditures before
it could satisfy its local chip demand if it brought chip
manufacturing within its borders. Additionally, it would
be challenging to replicate some of the Taiwanese firms’
distinctive advantages overseas. For example, to support
the company’s round-the-clock operations, the engi-
neers of R&D division of “TSMC” work three shifts. If the
US decides to defend Taiwan, time will also be an issue.
The chip plants may be destroyed by China if it invaded
before the US could respond, which would put the global
manufacturing sector under extreme pressure>’.

The third option for the United States of America is
to make China’s invasion of Taiwan very costly by giving
Taiwan the ability to defend itself and supplying it with
a variety of systems, including the high-mobility missile
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system (HIMARS), drones, anti-tank missiles, and naval
mines that can carry out tasks at a relatively low cost.
This is sufficient for Taiwan to construct the so-called
porcupine defence. The idea is for a small nation to
shield itself from a larger one, much like Ukraine does
against Russia so that the small nation can rely on nu-
merous smaller, lighter, and more potent systems in the

face of powerful armies while decreasing its demand for
conventional weapons like tanks and combat aircraft’2.
We believe that the third option would be the most
likely course of action for Washington in the case of
a Chinese invasion of Taiwan. The 2022 Taiwan policy
act testifies to this, as seen from its language of regional
stability, deterrence, and harsh sanctions for China>>.

China's policy to counter US microchip-related sanctions

As part of the response to US sanctions, Premier
Li Keqiang and his cabinet unveiled Beijing’s “Made
in China - 2025” strategy in May 2015, emphasising
the microchip industry’s self-sufficiency, decreased
reliance on the United States, consolidation of China’s
leadership, and concentration of both design and pro-
duction in Chinese territory>*.

Zhao Lijian, a spokesperson for the Chinese Mi-
nistry of Foreign Affairs, condemned the US sanctions
as technical terrorism, abuse of state power, coercive
diplomacy, and abuse of technology hegemony by the
US. “They urge all nations to transition as quickly as
they can to technological independence and self-reli-
ance while reminding them of the dangers of techno-
logical dependence”, — said Zhao Lijan.

At the WTO, China also contested the US’ broad ex-
port restrictions. However, the resolution of WTO dis-
putes might take years.

Despite the restrictions, China has made impres-
sive strides in the semiconductor sector. By copying a
Taiwanese design by “TSMC”, the Chinese company
“SMIC” began producing 7 nanometer chipsin July 2021.
As a consequence, China was able to get around US re-
strictions on its access to the cutting-edge technology
required to make advanced semiconductors®.

Additionally, “SMIC” disclosed intentions to use go-
vernment money to build a 2.35 bln US dollars semicon-
ductor plant in Shenzhen. The facility began opera-

tionsin 2022. China’s goal of constructing 31 more
plants by 2024 is progressing.

Despite its remarkable successes, China still faces
several formidable obstacles, most of which are con-
nected to technological expertise, basic research, and
US sanctions. Additionally, the fabrication of electro-
nic chips requires large outlays of capital, extensive ex-
pertise and extreme accuracy. It is also quite expensive
in terms of plant and equipment. For factories to repay
their investments, they must operate around the clock.
The amount of time required to finish a batch deter-
mines whether a plant succeeds or fails. Sometimes it
takes years to create high-quality chips>°.

In reality, China is more than capable of making sig-
nificant advancements in the semiconductor sector.
For instance, it does not need to learn how to create
10 nanometer circuits as it did in 2021 before switch-
ing from 14 nanometer to 7 nanometer chips. However,
other countries are gearing up to develop 2 nanome-
ter or 1 nanometer chips while China seeks to produce
a 5 nanometer chip. Time, knowledge, research, capital,
and US sanctions all have an impact. According to experts,
China is unable to produce a 5 nanometer chip because
US sanctions prevent it from purchasing a EUV lithogra-
phy machine from the Dutch firm “ASML”. Additionally,
the United States has imposed restrictions on “SMIC”,
preventing foreign businesses from purchasing chips
made by this company that is 14 nanometer or larger®’.
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Chinese businesses have been impacted by the sanc-
tions. For example, after the United States tightened
its export controls against China’s tech industry, “Apple”
stopped plans to utilise memory chips from one of the
country’s leading producers in 2022. “Apple” had ear-
lier this year planned to purchase 128-layer 3D NAND
flash memory chips from Yangtze memory technologies
“YMTC” for use in the iPhones offered in the Chinese
market, with the possibility of sourcing up to 40 % of
the chips for all of its iPhones™.

Linghao Bao, a Trivium China expert, cites “Huawei”
as an illustration of how sanctions may be effective.
This communications giant was once the world’s se-
cond-largest smartphone manufacturer in the world
after Samsung. Now it is “essentially dead”%.

The Chinese Communist party’s 20™ national cong-
ress in October 2022 called for the establishment of
a national industrial information technology system.
The founder, chairman, and president of chip design
company “Loongson technology corporation”, Hu Wei-
wu, says that the absence of one is like “farming on other
people’s land: we do not have control”.

Measures and countermeasures from the United
States and China may show that the parties favour “risk-
ing and de-coupling” over “de-risking and coupling”.
Three possibilities for future relations between China
and the US are presented by Mabel Lu Miao, co-founder,

vice president, and secretary general of the Centre for
China and globalisation.

In the first scenario, despite some animosity, China
and the US will cooperate. While still competing geo-
politically and economically, they will not decouple.

In the second scenario, there would be some partial
decoupling: both parties will cut back on their joint
research and development efforts in science and tech-
nology areas like 5G communications. Despite certain
advantages of this result, such as reduced dangers to
national security, it will delay progress in science and
innovation. The divisions will eventually affect both
parties and the rest of the globe.

When the parties totally “decouple” in the third sce-
nario, other countries will have to choose between two
camps, There is a chance that a new, dangerous Cold
War may start and turn into a “hot” conflict. The world’s
divides will squander a lot of resources and obstruct the
possibility of lasting peace and prosperity. Increased
fragmentation in a multipolar world will harm chances
for sustainable development*’.

According to Mabel Lu Miao, China and the US will
move to a form of partial decoupling as they compare
the three scenarios. Deep economic ties will keep them
from complete decoupling, while other countries will
have to choose a side. Ultimately, a multitude of camps
will emerge.

Conclusions

Throughout the 20™ century, the US-led West sought
to control the oil supply under the guise of human
rights, freedom, and democracy, all used as pretexts for
waging wars and staging coups. Today, a fierce techno-
logical struggle is unravelling under the same pretences
between America and China, and it will determine the
distribution of power and influence for decades. In
the previous five decades, geopolitics revolved around
oil. In the 21% century, technological and economic su-
periority is at the centre. In the electronic chip industry,
control over design and production determines who will
set the course for the 21 century.

China has largely succeeded in becoming self-suf-
ficient in the production of electronic chips, but this
sparked technological competition with the US, which
has attempted to halt China’s development by im-
posing sanctions and creating geopolitical issues by
putting pressure over Taiwan, human rights, and other
issues. This containment policy has only partially
succeeded in limiting China’s access to technology.
Still, Washington will continue to subvert China’s

growth as a major power, which it perceives as a risk
to American hegemony. China will not remain silent
and will work to lessen the effects of the sanctions. It
may not be technologically more advanced than the
US yet, but it is moving forward by drawing talent to
its high-tech sectors.

China has astounded the globe with its 5G technolo-
gy as well as the economic miracle of its openness policy
since 1978, which has helped it go from a poor deve-
loping country to the second-largest economy in the
world in less than 40 years. It may once more surprise
everyone. But to do so, it must not only make signifi-
cant investments in scientific research, but also reduce
the room for the US to use complicated problems like
minority rights, human rights, and freedoms, or the
peaceful resolution of border conflicts as justification
for assaults on it.

Because both countries have nuclear weapons, the
likelihood of a full-scale conflict between them is mi-
nimal. However, shortly, proxy conflicts seem more pro-
bable. Despite its relative decline, the United States

8Hardwick T. Apple freezes plan to buy memory chips from China’s YMTC after US imposes export controls [Electronic resource].
URL: https://www.macrumors.com/2022/10/17/apple-freezes-plan-buy-chips-ymtc/ (date of access: 05.01.2023).

%9Shead S. Intel commits $36 billion to make chips in Europe [Electronic resource]. URL: https:/www.cnbc.com/2022/03/15/
intel-commits-36-billion-to-making-chips-in-europe.html (date of access: 28.12.2022).

*0Zhuoran Li. The future of the China — US chip war [Electronic resource]. URL: https://thediplomat.com/2023/03/the-future-of-

the-china-us-chip-war/ (date of access: 11.02.2023).
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will not cede ground to Russia or China in regions it
sees as crucial to its interests, such as the Middle East
or Southeast Asia. To dissuade China and lessen glo-
bal dependency on Chinese producers, it will work to
improve the economic and military capacities of other
Asian nations, including the Philippines, India, Taiwan,
and Japan. From our vantage point, a Chinese-American
battle might soon be centred on Taiwan.The best course

of action to avert a catastrophe would be for both parties
to transform antagonism into mutual acceptance. Bei-
jing should continue to behave in its ascent as a peace-
ful nation that promotes global security and stability
both inside and beyond its borders, just as Washington
should recognise that the world order is dynamic and
not perceive China’s development as its intention to
replace America’s position.

Received by editorial board 25.02.2023.
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The bilateral relationship between the United States and China is one of the most crucial and complex in the world. In
the 21° century, the geopolitical landscape has changed as a result of China’s rise to economic dominance and the United
States diminishing role in global production and commerce. There have been numerous ups and downs in the ties between
China and the United States ever since Xi Jinping became the President of the People’s Republic of China. The evolution of
these ties is reviewed, and the characteristics of each stage are examined.
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SBOAIOIINSA KUTAMCKO-AMEPUKAHCKHUX OTHOIITEHUM
B ITEPMOA TTPEACEAATEABCTBA CHU 113MHBITMHA

JII0O MUHIOEY

1)Beﬂopyca(uﬁ 2ocydapcmeeHHblii yHugepcumem, np. Hezasucumocmu, 4, 220030, 2. Munck, Benapyco

OtHomenust mexxny CHIA u Kutaem nmeroT BaskHOe 3HaUeHMe B COBPEMEHHOM MMPe U XapaKTepU3ylTCs Ype3Bbluaii-
HOJ CJIOXKHOCTBIO ¥ MTPOTMBOPeunBOCThI0. B XXI B. B pe3ynbpTaTe 5KOHOMMUUECKOTO nogbemMa Kutas 1 oqHOBpeMeHHOI MOo-
Tepyu npexkHux no3uimii CIIA B MMUPOBOII SKOHOMUKE TEOTIONUTHYECKAss 06CTAaHOBKA B MMUpE CYIIECTBEHHO M3MEeHWIaCh.
C momenTa m36panust Cu lsunbnmHa npencenareneM KHP meproabl OTHOCUTETLHOTO YKPEIUIEHMST KUTaiCKO-aMePUKAHCKUX
OTHOILIEHNT UepenoBaIych C IepMogamMmm ux ocinabineHus. PaccmaTpuBaeTcst X0, pa3BUTHUS 3TUX OTHOIIEHUI, OTTMChIBAIOTCS
MX ITAIbl ¥ XapakTepHble MPU3HAKMA.

Knrouesbsle c108a: KUTaicKo-aMepUKaHCKIEe OTHOIIEHMS ; TTepurog, ipeacenaTenberBa Cu L[3MHbIMHA ) TUITIIOMATUYEeCKIe OT-
Hotenus; Covid-19; MMUpoOBOIt OPSIIOK; AMAIOT; TEXHUUECKI U KYJIbTYPHbII 0OMeH; aMepuKaHCKOe PYKOBOZACTBO; MPO-
TeKunoHu3Mm; npe3uaeHT CIIA; omHOCTOpOHHME [IeViCTBUS.

Introduction

When the Empress of China anchored at Guangzhou
in 1784, China and the US had their first encounter.
However, until the start of the First Opium War, the two
nations made no official contacts or established diplo-
matic ties. For many years, the China — US relationship
had a far lower relative importance than in contem-

porary world politics. The world did not start paying
attention to China — US relations until the big countries
battled each other in the Far East. Due to their mutual
enthusiasm and high aspirations, the two nations allied
quickly when the Pacific War began in 1941. But a series
of events - the start of the Cold War, the founding of the
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People’s Republic of China (PRC), the start of the Korean
War, and the US assistance to Jiang Jieshi’s administra-
tion in defending Taiwan — led to a lasting hostility and
isolation between the two nations.

The 1970s saw several historical turning points. PRC
became a member of the UN in 1971. A few months later,
R. M. Nixon travelled to China and signed the Shanghai
communiqué, which lay the ground for fully normalising
ties between the US and China. The two countries’ diploma-
tic relations were formally established on 1 January 1979.
In the meantime, China started its reforms to open up to
the world and integrate into the global system do-
minated by the United States. Since then, China and the
US have maintained steady progress in their relation-
ship, with expanding economic and trade ties, regular
scientific, technical, and cultural exchanges, and collabo-
ration on important international problems. Most of
the conflicts were resolved by negotiation up until 2010
when China overtook the United States as the second
largest economy in the world.

This paper is divided into two parts. First, we look at
how the two nations perspectives hardened during Xi
Jinping’s first term as president. Nevertheless, throughout
Obama administration, the two sides remained in contact
and worked together on several significant international
problems. China was now “both an enemy and a poten-
tial partner”, according to B. Obama [1, p. 68]. In the second
part, we trace how the package of new US policies towards
China took shape under Trump’s administration, when Xi
began his second term as president, leading to a sharp
decline in bilateral ties across the board.

Many American authors examine the strategic rivalry
between the US and China as an attribute of US — China re-
lations. The Trans-Pacific Partnership (TPP), the Regional
Comprehensive Economic Partnership (RCEP), rare earth
metals, and state-owned enterprises (SOEs) are just a few
examples of the issues that have caused long-standing
mistrust between the United States and China, according

to the American expert Edward I-hsin Chen [2, p. 57]. The
phrase “Thucydides trap”! was coined by the American po-
litical scientist G. T. Allison to refer to a visible propensity
towards a war between the United States and the Peop-
le’s Republic of China. There is “no doubt” that the Uni-
ted States and China will fight a war over the islands in
the South China Sea within the next ten years, as S. Ban-
non, D. Trump’s senior strategist, remarked while the US —
China opposition grew?. Few aspects of the bilateral ties
over the past few years have been left unaffected by rivalry
and conflict. Many analysts affirmed that the escalating
tension between China and the US signalled the start of
a “new Cold War” [3, p. 331].

However, Chinese scholars and policymakers still hope
for a smooth and peaceful development of US — China
ties. Most experts on Sino-US relations claim that both
sides should avoid falling into Thucydides trap [4, p. 78],
and China had no intention of waging a new Cold War
[5, p- 99]. Wang Yi, Minister of foreign affairs of China,
contended that an outbreak of a new Cold War will be
a disaster for China and the US, as well as other parts of
the world®. China always views cooperation with the US as
an effective way to develop a sound international system.

Since Xi Jinping took office, the US administration has
roundly criticised China’s foreign policy, particularly con-
cerning Taiwan, Hong Kong, Xinjiang, Tibet, the South
China Sea, and the East China Sea. The impending Taiwan
crisis is the most emotional of the many issues and dis-
agreements that the Chinese leadership is now confronting.
During the Covid-19 pandemic and the military operation
in Ukraine, public attitudes in both countries soured. It is
uncertain how the Biden administration will address the
complicated legacy of the Trump administration’s policies.

This article explores the key characteristics of the
China — US relationship under Xi Jinping to provide
a complete analysis and forecast by drawing on data,
reports from mainstream media, and government pub-
lications.

Materials and methods

The relationship between China, the world’s largest de
veloping nation, and the United States, the biggest
industrial nation, has a significant and direct bearing
on the state of the world. However, there has been
a constant lack of trust in their relationships and their
long-standing strategic rivalry. Substantial misunder-
standing and rising mistrust are evident in reporting
from both countries’ mainstream media. The predo-
minant attitudes of both nations may be gleaned from
the distinctive language of news stories due to the sig-

nificant influence of official discourse on forming pub-
lic opinion.

In this study, the “New York Times” and “China
Daily”, two major US and Chinese news outlets, are
compared for their viewpoints. To define the features
of the bilateral ties during Xi Jingping’s presidency,
the study analyses the diverse narratives about the
same events conveyed by these outlets. A thorough
scientific analysis of the news items was performed to
uncover the underlying ideologies from many viewpoints

The Thucydides trap: are the US and China headed for war? [Electronic resource]. URL: https://www.theatlantic.com/interna-
tional/archive/2015/09/united-states-china-war-thucydides-trap/406756/#main-content (date of access: 17.11.2022)
INext stop for the Steve Bannon insurgency: China [Electronic resource]. URL: https://www.nytimes.com/2017/09/08/us/poli-

tics/steve-bannon-china-trump.html (date of access: 17.11.2022).

SWang Yi meets with former Secretary of State Henry Kissinger of the United States [Electronic resource]. URL: https:/www.
fmprc.gov.cn/eng/zxxx_662805/202209/t20220920 10768474.html (date of access: 17.11.2022)
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using the tools of critical discourse analysis* and
systemic functional grammar’. The Chinese state
newspaper “China Daily”, statements from US official
spokespeople, stories from the “New York Times” and
the texts of the US annual report to Congress were
reviewed to examine perspectives from the Chinese
and US governments.

China’s official English-language newspaper, “Chi-
na Daily”, has the largest print run of any English-lan-
guage publications in China. It is regarded as the
“voice of China” or “window on China” due to its glo-
bal circulation in more than 150 countries and regions
[6, p. 8]. The online edition (www.chinadaily.com.cn) is
China’s most popular English-language web portal and

a complete multimedia platform, making it qualified to
represent Chinese news media.

As one of the world’s most significant newspapers,
the “New York Times” has been referred to as a national
newspaper of record® in the American newspaper indus-
try. This prestigious newspaper, headquartered in New
York City, is available daily online (www.nytimes.com)
and has readers all around the world. The top ten is-
sues covered in the US annual report to Congress in-
clude the global rivalry between the US and China and
their competition in international markets.

In this study, trade data were collected from Chine-
se official media and authoritative US sources to ana-
lyse the China - US trade relations.

Relations between China and the US during Xi Jinping's first term

President B. Obama began his second term in office
in 2013. The People’s Congress of the PRC also affirmed
Xi Jinping as president of the nation, concluding China’s
10-year transition from the 4 to the 5™ generation of
political leaders. The two nations’ relations underwent

a period of strategic mistrust from 2013 to 2018 but
retained an amazing level of bilateral contact in the
domains of business, politics, culture, and humanitarian
aid. However, China — US ties quickly deteriorated once
D. Trump assumed office.

Strategic mistrust under the Obama administration

China has emphasised the importance of fostering
global collaboration and sustainable development ever
since Xi Jinping’s inauguration on 14 March 2013. The
Chinese President advocated for a new regional coope-
ration model when visiting Kazakhstan in September
2013. He offered to work together to construct the Silk
Road economic belt. On his visit to Indonesia a month
later, Xi Jinping renewed his appeal for the creation of
the Asian Infrastructure Development Bank and the
21% century maritime Silk Road. These two initiatives
are formally known as the Belt and Road initiative
(BRI)7. To date, more than 100 countries, mostly poor
nations, have signed the memorandum of understand-
ing on BRI cooperation.

The BRI was created with the intention of bringing
more nations into the economic globalisation process
and achieving shared prosperity via win-win collabo-
ration. The initiative’s connectedness is its corner-
stone. Improved connectivity in both hard and soft
infrastructure, including transportation, energy, and
digital technology, is creating new platforms for in-
ternational cooperation, boosting regional and global

socioeconomic development, and facilitating the flow
of people, money, knowledge, technology, and ideas
[7, p. 104].

Despite the impressive accomplishments of recent
years, the BRI encountered significant mistrust and
misunderstanding both domestically and internatio-
nally. The US administration immediately labelled it
as the normalisation by China of its coercive treatment
of weaker nations and an aggressive geopolitical move
that violated the liberal international order by forcing
collaboration on weaker nations. The BRI has been re-
ferred to as China’s Marshall plan by both mainstream
media and expert commentators from its inception.
However, the two fundamentally differ in structure
and motivation. In contrast to the Marshall plan, which
was strongly driven by politics and directed against the
socialist camp, the BRI is open to the entire globe and
does not specifically target any third party [8, p. 315].

Furthermore, BRI sceptics have long accused Chi-
na of employing debt-trap diplomacy, which refers to
providing money to a borrowing nation to strengthen
the lender’s political clout®. Poor countries are cur-

“Critical discourse analysis emerged from critical linguistics developed at the University of East Anglia by R. Fowler and fellow
scholars in the 1970s. Critical discourse analysis is an interdisciplinary approach to the study of discourse that views language as

a form of social practice.

>Systemic functional grammar is a form of grammatical description originated by M. Halliday. It is part of a social semiotic ap-

proach to language called systemic functional linguistics.

®Average paid and verified weekday circulation of “The New York Times” from 2000 to 2021 [Electronic resource]. URL: https://
www.statista.com/statistics/273503/average-paid-weekday-circulation-of-the-new-york-times/ (date of access: 29.09.2022).
"What is the Belt and Road initiative? [Electronic resource]. URL: https://www.yidaiyilu.gov.cn/info/iList.jsp?tm_id=540 (date of

access: 29.09.2022) (in Chin.).

8The complete story of debt-trap diplomacy [Electronic resource]. URL: https://thegeopolitics.com/the-complete-story-of-debt-

trap-diplomacy/ (date of access: 29.09.2022).
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rently paying a heavy price for loans from China, as
the “New York Times” lamented, and they are going
through an economic and political crisis. The “Chi-
na Daily” rebutted, saying that the US administration
was pushing the idea of so-called Chinese debt traps
to manipulate and restructure the supply chains and
undermine China’s international cooperation.

The argument intensified quite rapidly. The launch
of Beijing’s project “Made in China — 2025” exacerbat-
ed the Obama administration’s concerns over China’s
alleged economic threat to the US-led international
order, even though it aimed to develop Chinese indus-
try in ways that would benefit both parties. The “New
York Times” persisted in presenting the project as “a
threat to traditional business”’ and a weapon to “dis-
lodge established industry leaders and replace them
with Chinese brands”!°.

D. Trump's first two years in

On 20January 2017 D. Trump was inaugurated as presi-
dent of the United States. He overturned a long-standing,
bipartisan agreement on US policy towards China, which
he believed made the US too cautious and kept it from
reacting forcefully enough to China’s alleged abuses. The
Trump administration’s approach to China appeared to
be motivated by the notion that, in the long run, the his-
torical trajectory of the two nations’ ties benefitted China
in its bid for global leadership and harmed the US. To
stop this trend, the Trump administration took a more
America first, unilateralist, protectionist, zero-sum, and
nativist stance'®. Although D. Trump had declared that
it does not want to be protectionist, it still reserved the
right to be protectionist when trade is not free and fair.

Trump launched a trade war on 23 March 2018, by
slapping tariffs on steel and aluminium and issuing the
Presidential Memorandum against China’s economic
aggression [10, p. 38]. The US administration soon an-
nounced sanctions against China based on Section 301
of the US Trade act, escalating the US — China trade
conflict. The world’s two largest economies imposed
rounds of import tariffs on each other.

There is general agreement among American deci-
sion-makers that China’s activities threaten the mul-
tilateral trade system and that the country’s state-led,

Through high-level negotiations from 2013 to 2016,
China and the United States were still able to reach
an agreement on crucial topics, such as nuclear non-
proliferation and the South China Sea, and prevent
severe disputes. Both sides understood the other’s sig-
nificance and their interdependence in many fields,
so their collaboration remained robust and all-encom-
passing. During this time, China’s overall exports to
the United States increased steadily, reaching a record
high of 385.1 bln US dollars in 2016!.

The US administration, however, claimed that its
unprecedented 347 bln US dollars trade deficit with
China was proof of China’s unfair trade practises'2.
President D. Trump made the deficit a major campaign
issue in the 2016 US presidential election. This action
had repercussions on other nations since it defied the
normative framework of the WTO [9, p. 406].

office: a historically low point

market-distorting economic model endangers American
economic and national security interests. According
to the US - China economic and security review com-
mission’s 2018 report to Congress', Chinese industrial
policies unfairly support the international expansion of
Chinese firms while erecting market barriers, discrimi-
nating against foreign firms, and endorsing technology
transfer as a prerequisite for market access. Additionally,
they offer minimal protection and redress for foreign
owners of intellectual property in strategic industries.

Political leaders in China believed that they had no
choicebuttorespond toUSunilateralismand trade protec-
tionism. Solutions included modernising and transform-
ing Chinese industries, upgrading the investment struc-
ture, looking at new business prospects in domestic and
international markets, and encouraging enterprises
and firms to adopt technical training programmes. “China
Daily” described the ongoing trade war between China and
the US as a “lose-lose” situation harmful to the world
economy'. Beijing has always maintained that the
thriving and steady growth of commercial ties between
China and the US is in the interests of the two countries
and the world at large. Instead of engaging in greater
conflict, China and the United States should work to find
solutions that benefit everyone.

°China’s goals threaten traditional business [Electronic resource]. URL: https:/www.nytimes.com/video/multimedia/100000003760465/
chinas-goals-threaten-traditional-business.html?searchResultPosition=3 (date of access: 05.10.2022).

199015 Report to Congress of the US — China economic and security review commission [Electronic resource]. P. 9. URL: https://
www.uscc.gov/sites/default/files/annual reports/2015%20Annual%20Report%20to%20Congress.pdf (date of access: 05.10.2022).

112010-2016 China - US trade value added accounting report [Electronic resource]. P. 2. URL: http://images.mofcom.gov.cn/
7ys/202101/20210127144306952.pdf (date of access: 05.10.2022) (in Chin.).

12US trade deficit last year hit its highest level since 2012 [Electronic resource]. URL: https://www.cnbc.com/2017/02/07/us-
trade-deficit-last-year-hit-highest-level-since-2012.html (date of access: 06.10.2022).

*America first foreign policy [Electronic resource]. URL: https://trumpwhitehouse.archives.gov/issues/foreign-policy/ (date of
access: 07.10.2022).

149018 Report to Congress of the US — China economic and security review commission [Electronic resource]. P. 3. URL: https://
www.uscc.gov/sites/default/files/2019-09/2018%20Annual %20Report%20to%20Congress.pdf (date of access: 08.10.2022).

BTrade row a “lose-lose” situation [Electronic resource]. URL: https://www.chinadaily.com.cn/a/201810/16/WS5bc521bea310eff
303282823.html (date of access: 08.10.2022).
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American-Chinese relations during Xi Jinping's second presidential term

Despite brief periods of truce in the China — US trade
war — from December 2018 to May 2019 and again after
the G20 Summit in June 2019 - it continued to dissuade
investment and lower productivity in the two countries as

well as in other nations. Relations between China and the
US became notably more adversarial as tensions over poli-
tical and economic issues grew and surveys revealed a sharp
deterioration in the American perception of China.

D.Trump's presidency final two years: continuing escalation

In 2019, the Chinese-American trade dispute en-
tered its second year and was still mostly unresolved.
2019 saw China’s weakest growth performance in more
than 30 years due to the country’s internal economic
issues, exacerbated by rising trade tensions with the
United States. China’s technical innovation became one
of the Trump administration’s primary worries as China
was creating and acquiring new technology important
to its civilian and military industries.

The technology conflict centred on “Huawei” and
5G. Despite being a major global supplier of telecom
equipment and a producer of smartphones, “Huawei”
is still shunned in some nations as a result of the US
Trump administration’s inclusion of “Huawei” on its list
of entities that pose a danger to the US telecommuni-
cations industry. Google and other Washington-based
companies stopped part of their dealings with Huawei as
aresult of the blacklisting. Although D. Trump insisted
that Washington did not wish to “artificially” restrict
“Huawei” from the 5G market'®, the administration was
unable to come up with a cohesive plan. Trade negotia-
tions between the US and China have been intermittent,
and the parties have yet to reach a comprehensive set-
tlement to this long-running trade dispute. Claiming
“routine” violations by China of its WTO obligations,
Trump decided to undercut the WTO by making its dis-
pute-adjudication system ineffective and enacting trade
policies that the organisation had ruled illegal.

In 2020, China’s growth was expected to continue.
Beijing and Washington came to a Phase one trade agree-
ment in January, putting the trade conflict on hold. The
high tariffs the US imposed on China before the agree-
ment have not yet been reduced, leaving the fundamental
differences between the two parties unsolved. The coro-
navirus pandemic devastated the world and plunged Chi-
na into its worst crisis in decades. The US-Chinese ties hit
their lowest point in the four decades of their diplomatic
relations, and possibly, in the entire history [11, p. 16].

Some US politicians blamed the pandemic’s worldwide
spread on China, accusing it of negligent handling and de-
liberate cover-up of the Covid-19 outbreak. The use of the
term “Chinese virus” was supported by President D. Trump
months later, sparking a dispute over who was responsible
for the pandemic’s politicisation'’”. Numerous commenta-
tors and government representatives also accused China
of using the coronavirus pandemic to promote itself as
aresponsible and benevolent world leader and its form
of government as being superior to liberal democracies.

Beijing rejected claims that it had engineered the
Covid-19 pandemic to harm the United States and that it was
“the brains behind the global health crisis”*®. The Trump
administration, according to political elites in China, failed
to provide and commit to a clear response to the corona-
virus. Additionally, the US failed to show sufficient levels
of collaboration and solidarity and lacked the capability
or willingness to lead the global response to the epidemic.

J.Biden's presidency: back on track?

In 2021, China’s economy continued to be impacted
by the Covid-19 pandemic’s immediate consequences
and longer-term problems affecting growth and financial
stability. The Chinese people are proud at how quickly
their nation was able to contain the pandemic, espe-
cially in comparison with the West. Numerous Chinese
observers anticipated that after J. Biden’s inauguration
on 20 January 2021, China will finally move past the to-
xic legacy of the Trump administration [12, p. 457]. They
hoped that the new US President would give China - US

relations a new push and put them back on the right
track®.

Top Biden administration and Chinese officials met
for the first time in person on 19 March 2021 in Alaska.
China viewed the two-day high-level strategic meet-
ing as constructive and a sign of hope for a global re-
coveryzo. The conversation, in contrast, ended without
a joint statement, according to US sources, reflecting
the two sides’ profound divisions. Additionally, the
Biden administration continued several of D. Trump’s

1Trump: US not to “artificially” block Huawei from 5G market [Electronic resource]. URL: https://www.chinadaily.com.
cn/a/201902/23/WS5c70a132a3106c65c34eaf71.html (date of access: 09.10.2022).
Trump defends using “Chinese virus” label, ignoring growing criticism [Electronic resource]. URL: https://www.nytimes.
com/2020/03/18/us/politics/china-virus.html (date of access: 10.10.2022).
China didn’t create the Covid-19 pandemic to attack America, says US magazine [Electronic resource]. URL: https://www.chi-
nadaily.com.cn/a/202007/11/WS5f098732a310834817258c55.html (date of access: 11.10.2022).
Xinhua commentary: steer China — US ties back to the right track [Electronic resource]. URL: http://www.news.cn/en-

glish/2021-11/18/c_1310319043.htm (date of access: 13.10.2022).

High-level talks “constructive” [Electronic resource]. URL: https://www.chinadaily.com.cn/a/202103/22/WS6057d0d0a31024ad-

0bab0859.html (date of access: 15.10.2022).
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policies, including the Trump-era restriction on Ameri-
can investment in Chinese companies connected to the
military and the preservation of tariffs on Chinese im-
ports. President J. Biden also stressed the importance
of investing in American infrastructure and technology
to compete with China?!.

Xi Jinping and ]. Biden met online on 16 November
2021. Both presidents characterised their meeting as
open, helpful, substantive, and fruitful. The majority of US
commentators, however, claimed that it produced little
more than polite words and brought no breakthroughs to
a relationship that has spiralled dangerously downward.
The “New York Times” reported that the two parties were

unable to even compose a joint statement of the kind that
normally comes out of summits?2. According to these
analysts, the Biden administration continues to regard
China as a major issue of immediate concern.

Despite maintaining their tough rhetoric, Washing-
ton and Beijing’s bilateral commerce reached pre-ta-
riff levels in 2021, and US capital flows to China rose.
The Chinese policies of the Trump and Biden admi-
nistrations will, however, have more similarities than
differences given the legacies of the Obama and Trump
administrations and the expectations — explicit or imp-
licit — from Congress, the media, think tanks, and the
American public [13].

Conclusions

For whoever is in charge in Beijing or Washington,
managing US - China ties is a recurrent challenge. The
long-held US prejudice that China represents authori-
tarian leadership and America represents democracy has
contributed to the deterioration of US-Chinese ties. The
world still has hope in this partnership, though, and to
fulfil that optimism, both parties should work towards
a win-win collaboration.

The US has historically objected to how China handl-
ed Xinjiang, Tibet, Hong Kong, and Taiwan, and also to
its industrial policies, trade practices, and international
relations. Taiwan has been the most touchy subject.
Washington has often received advice from the Chinese
leadership to avoid interfering in Taiwan. However, the
Taiwan policy act of 2022 and US House Speaker N. Pe-
losi’s provocative visit to Taiwan exacerbated the al-
ready tense situation between the US and China®®.
The Biden administration has also been promoting
its China — Russia binding theory and the democra-
cy versus authoritarianism storyline since the out-
break and escalation of the situation in Ukraine. The
result has been a widening of ideological gaps across
the world*.

Inrecent years, the US administration has embraced
unilateralism, attacking institutions like NATO while
threatening to withdraw from others, like the WHO

and the Paris agreement. Chinese officials argue that
to address the growing number of global issues — like
infectious diseases or climate change - that cannot be
confined inside national borders, a multipolar world
model is required. Beijing wants its relationship with
the US to be distinguished by peaceful cohabitation,
a shared set of principles, consensus, and a willingness
to work together. However, Washington’s great power
rivalry has driven the evolution of the US-Chinese re-
lationship, which is characterised more by competition
and conflict than by collaboration.

Surely, competition will remain in the American-Chi-
nese relationship in future. But it is also possible to
make other predictions. The pattern of “punctuated
equilibrium”, a concept from evolutionary biology might
give us a clue. Perhaps we may expect some rapid chan-
ges to occur during brief periods of very unpredictable,
stressful conditions. The current rift between the US
and China could be the point of equilibrium to which
the country may return after an outburst of activity
[14, p. 14]. If that prediction is true, we could expect
a mostly stable relationship interrupted by extended
periods of tension. For now, both parties might benefit
by finding the appropriate tone for their conversation
and choosing the maxim first do no harm as their over-
riding principle for action.
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PROSPECTIVE CHANGES IN AUSTRALIA'S SECURITY STRATEGY
IN THE SOUTH PACIFIC

K.I. YARMOSHUK*
Belarusian State University, 4 Niezaliezhnasci Avenue, Minsk 220030, Belarus

This study, which focuses on regional political relations and security, presents possible future changes in Australia’s se-
curity strategy in the South Pacific region. The goal is to develop a short-term forecast for Australia’s security policy in the
South Pacific. Eight predictive assumptions are proposed, with a causal explanation for each. The study contributes to research
by describing the presumptions driving Australia’s strategic security measures in the South Pacific in the decade beginning
from 2022, as obtained from an examination of Russian and English language materials and historiography. The findings can
help shape future research on the South Pacific and, more broadly, on regional security.

Keywords: South Pacific region; military-political cooperation; infrastructure projects; Belt and Road initiative; Blue dots
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ITPOI'HO3 N3MEHEHUSA CTPATEI'MU BE3OITACHOCTU ABCTPAAUN
B IOJKHO-TUXOOKEAHCKOM PEI'MOHE

K. U. APMOIIYK"
1)lb“eﬂopyccxm”l 20cydapcmeeHHblli yHugepcumem, np. Hezasucumocmu, 4, 220030, e. MuHck, Benapyco

ITpencTaBieH aBTOPCKUI ITPOTHO3 M3MEHEHMs cTpaTeruy 6e3onacHocTy ABcTpanuu B IOKHO-TMX00KeaHCKOM peruoHe
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Introduction

Many academics have dubbed the 21 century the
Pacific era, referring to the Asia - Pacific region’s pivotal
geopolitical position and possibly crucial role in world
politics and international affairs.

Divergent national interests, which have resulted in
politicaldisputes,haverecently putregional securityinthe
Asia — Pacific region on the centre stage.

Throughout the 20" century, Australia’s involve-
ment in the area was minimal, but its recent growth
to a middle-sized power in the Asia — Pacific region
resulted in its “turn towards Asia” in 2007, transforming
itinto a sub-regional leader in the South Pacific. China
has been competing with Australia for leadership in the
South Pacific since 2008. China’s military growth, ex-
panded military presence, and treaty with the Solomon
Islands have all had implications for Australia’s security
and sub-regional leadership. Predicting changes in Aus-
tralia’s security policy in the South Pacific is thus a rele-
vant topic for research. Broad philosophical principles
of comprehensiveness and determinism were applied
in this work. It uses analysis, synthesis, abstraction,
comparison, and analogy as its cognitive methodolo-
gies. Political science procedural methods were applied,
including institutional analysis, content analysis, so-
ciological, normative-value and systemic analysis, and
the historical retrospective approach.

The studies of R. Glasser [1; 2], P. Jennings [3],
A. Garin [4; 5], A. Tolstosukhina [6], V. Gulevich [7], and
E. Pozdnyakov [8], among others, served as the foun-
dation for the predictive hypotheses. Document

analysis included official sources, such as Australia’s
defence white papers of 2009, 2013, 2016 (including the
2020 Defence strategic update), 2020 Force structure
plan and 2017 Foreign policy white paper!.

According to R. Glasser from the Australian Strategic
Policy Institute, the Australian Government has to pay
attention to climate and environmental change — now
that they have been ignored for so long - since both have
an impact on the country’s security [1; 2].

P. Jennings, a former deputy secretary for strategy
at the Australian department of defence (2009-2012)
who is currently the executive director of the Australian
Strategic Policy Institute, cautions that unless Australia
engages with the Solomon Islands, a Chinese military
base there may be established, which will affect Austra-
lia’s regional strategic and security interests.

A. Tolstosukhina from the Russian International
Affairs Council examines developments in the South
Pacific area, predicts their future ramifications, and out-
lines Australia’s choices for enhancing its competitive
position against China [6]. In light of China’s growing
regional influence, V. Gulevich reviews developments
in Australia’s ties with Indonesia and the Solomon Is-
lands [7].

The US-Australian and US-Chinese relations are
examined by E. Pozdnyakov from the Pacific Research
University in the context of the Biden administration’s
new foreign policy strategy in the Asia — Pacific region,
which emphasises China’s containment by fostering old
and new partnerships [8].

The main part

Firstly, we predict that Australia will continue its island
chain strategy and the pursuit of the military and economic
containment of China in its future security strategy for
the South Pacific. To this end, Australia will continue
to raise its defence spending to offset China’s growing
military presence in Oceania and its suspected intention
to establish military bases there and to become more
self-sufficient militarily, given the US limited activity in
Oceania. In light of China’s expanding military, a per-
ceived rise in naval presence, and rising aspirations in
Oceania (as evidenced by the China — Solomon Islands
pact), Australia’s military presence in the South Pacific
region will continue to build up.

The discourse of the 2020 Defence strategic update
and Australia’s defence white papers of 2009, 2013, 2016
may indicate Australia’s increasing emphasis on chal-

lenges to its security and the region’s rule-based order.
The word “security” was used 267 times in the Defence
white paper in 2009, 322 times in 2016, and more than 390
times in the 2020 update. The term “rules-based” (rules-
based order) appeared 59 times in 2016 and 2020, up
from 11 in 2009 and 2013. In the upcoming years, the
emphasis on security is likely to increase even more.
Australia plans to procure and upgrade up to 23 mili-
tary ships at the cost of 127 bln US dollars. Australia now
produces offshore patrol ships of the “Arafura” and “Guar-
dian” classes, which are supplied to Oceania. It will begin
to build “Hunter” class frigates and “Attack” class sub-
marines in the following two to three years. The subma-
rine fleet is receiving more focus. A strike-class sub-
marine would now cost Australia around 35 bln US dol-
lars. Submarines can be a particularly efficient means

'Defence white paper 2009 [Electronic resource]. URL: http://www.defence.gov.au/whitepaper/2009/docs/defence_white pa-
per_2009.pdf (date of access: 05.10.2022) ; Defence white paper 2013 [Electronic resource]. URL: http://www.defence.gov.au/white-
paper/2013/docs/WP_2013_web.pdf (date of access: 05.10.2022) ; Defence white paper 2016 [Electronic resource]. URL: http://www.de-
fence.gov.au/WhitePaper/Docs/2016-Defence-White-Paper.pdf (date of access: 07.10.2022) ; 2020 Defence strategic update [Electronic
resource]. URL: https://www.defence.gov.au/about/strategic-planning/2020-defence-strategic-update (date of access: 10.10.2022) ;
2020 Force structure plan [Electronic resource]. URL: https://www.defence.gov.au/about/publications/2020-force-structure-plan (date
of access: 10.10.2022) ; 2017 Foreign policy white paper [Electronic resource]. URL: https://www.fpwhitepaper.gov.au/foreign-poli-

cy-white-paper (date of access: 07.10.2022).
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of defence given Australia’s geographical position and
the size of the island territories inside its sphere of in-
fluence [4].

Australia’s drive to improve its defence capability
is motivated by a desire for more independence in pre-
serving security within the South Pacific, in addition
to offsetting China’s expanding military strength [4].

According to Australia’s 2020 Defence strategic up-
date, only American nuclear and conventional weapons
can effectively deter possible nuclear threats to Austra-
lia. The government does, however, aim to take greater
responsibility for Australia’s security, and considers it
essential to build its military power. Additionally, given
its limited resource base, Australia must develop its
military capabilities at its own pace, without attempting
to keep up with the other major powers, according to
the 2020 Defence strategic update. This involves, for
instance, developing long-range attack weapons and cy-
ber-warfare capabilities to keep enemy forces and infra-
structure away from Australia. In defence planning,
the government will concentrate on the immediate re-
gion of key strategic importance to Australia, extending
from the northeast Indian Ocean, mainland Southeast
Asia, to Papua New Guinea and the Southwest Pacific,
where it will project its power and influence to protect
shared regional security and trade interests. Under the
2020 Force structure plan, the government will allocate
270 bln US dollars over the decade 2029-2030 towards
meeting its defence needs>.

Secondly, as the nations closest to Australia, the Solo-
mon Islands, Fiji, Vanuatu, and Papua New Guinea will
receive priority in Australia’s defence cooperation. These
nations are also pursuing a multi-directional foreign poli-
cy strategy, which includes strengthening connections with
China.

During World War II, when Australia anticipated
being invaded by Japan, it fought elsewhere — in mo-
dern-day Papua New Guinea, the Solomon Islands, or
the Coral Reefs — rather than in its territory. This event
highlights Oceania’s strategic importance for Australia’s
security. The militarisation of the South Pacific, predic-
tions of “a poorer, more dangerous, and more disorderly
world after the pandemic”®, and calls for Australia to
be better prepared for high-intensity conflicts (which
the Prime Minister mentioned in his statement) are all
driving Australia to invest in its defence cooperation
and security.

Additionally, the US, Australia, and New Zealand
were disturbed by China’s agreement with the Solo-
mon Islands, which prompted Australia to strengthen
its ties to these nations. According to the terms of its
agreement with the Solomon Islands, which it sees as

a diplomatic success, China will help the country keep
the peace, safeguard the lives and property of its resi-
dents, and deal with natural catastrophes, including by
sending its army and police forces. On invitation from
the government, Chinese ships will also have the right
to enter its ports [7].

The Solomon Islands have revoked their recogni-
tion of Taiwan’s sovereignty in exchange for Beijing’s
commitment to invest in building roads and bridges.
China is concurrently expanding the staff of its em-
bassies across the region, particularly in Vanuatu, Fiji,
and Kiribati, which has Australia worried that it may
eventually set up a military base there, as well as in Fiji
and Papua New Guinea [7].

Papua New Guinea has been deepening its ties with
China, but Australia is still its main security partner.
It provides key support to the 2001 Peace agreement
between Papua New Guinea and the autonomous go-
vernment of Bougainville®.

Papua New Guinea’s population is 8 min people,
where 40 % aged below 15. It is expected to reach 18 min
people by 2050, even as the country is already facing
serious development challenges. Papua New Guinea is
not on track to achieving many key development tar-
gets, including maternal and child mortality, infectious
disease, access to clean water and sanitation. Australia
has been spending about 550 mIn US dollars annually
on health, education and economic growth in Papua
New Guinea. Some 4,600 Australian firms have invested
18 bln US dollars in the country. Australia’s aid to Papua
New Guinea will continue in the expectation that it
would make its security choices in Australia’s favour.
Despite its strong and long partnership with Papua New
Guinea, Australia has a more adversarial relationship
with Fiji. In 2009, Fiji was expelled from the Pacific Is-
lands forum at Australia’s initiative and then refused to
return when it was invited back. In these circumstances,
Fiji has been deepening its relationship with China.

Thirdly, Australia will restore its relationship with Fiji
to a high-level partnership and has already begun to do so.

In 2017, China offered to rebuild part of the Black
Rock camp base in Nadi, Fiji, and construct an airport
there. In turn, Australia offered to establish on Fiji
a regional centre for the training of joint police and
peacekeeping forces of Oceania if it rejected the Chinese
military base project. Fiji accepted the Australian offer
in exchange for large Australian investments [4].

In response to the probability of a pact between
Beijing and Honiara, Australia renewed its pre-existing
agreement with Fiji. Similar to New Zealand, Austra-
lia’s strategy to contain China involves maintaining
control over the Pacific island chain extending from

22020 Defence strategic update [Electronic resource]. URL: https://www.defence.gov.au/about/strategic-planning/2020-defence-

stra’gegic—update (date of access: 10.10.2022).
Ibid.

42017 Foreign policy white paper [Electronic resource]. URL: https://www.fpwhitepaper.gov.au/foreign-policy-white-paper (date

of access: 07.10.2022).
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Tuvalu and Fiji through Kiribati and Palau to the Phi-
lippines and Japan [7].

As far as the Solomon Islands are concerned, Aust-
ralia will likely seek to convince them that it will be
their best security partner. In all probability, Australia
may offer to build its naval base in the Solomon Is-
lands. This will include a range of military construction
and engineering projects that Australia might propose
with the United States that will improve the Solomon
Islands’ outdated infrastructure [3]. In the assessment
of P. Jennings — which appears credible — China’s grow-
ing presence in the Solomon Islands if left unchecked,
will ultimately lead it to establish a military base there.
Therefore, Australia will likely seek to open its naval
base in the Solomon Islands ahead of China.

Fourthly, although both Australia and China will con-
tinue to build up their military power, neither will be likely
to engage in an armed conflict for their exclusive leadership
in the region in the short or long-term perspective.

In the assessment of A. A. Garin of the Institute of
Oriental Studies of the Russian Academy of Sciences, with
which we concur, Australia is universally recognised as
a guarantor of security in the South Pacific region. Nor
will China be willing to appear as an aggressor, because it
has been advocating for a community of common destiny.
Moreover, the USA and France have territorial possessions
in the South Pacific. Any attack in Oceania will entail the
involvement of ANZUS and NATO, and military action is
unlikely to benefit any party.

Fifthly, China will continue to invest in infrastructure
and lend to the South Pacific to engage its states in its Belt and
Road initiative. Australia will react by accelerating its infra-
structure projects and strengthening its humanitarian ac-
tivity with its partners.

Beijing will continue to strengthen its position in
the South Pacific region by offering help to vulnerable
countries in the form of grants, and concessionary loans
to bring on board as many partners in the Belt and Road
initiative as possible. Infrastructure initiatives will be
the primary focus. Australia will keep working to address
regional issues through the Pacific assistance prog-
ramme, which includes attracting labour migrants, pro-
moting tourism, and offering financial and technical as-
sistance to address issues related to climate change and
natural disasters [6]. Australia will collaborate within
the Blue dot network and contribute to the Australian
infrastructure financing facility.

Australia will push for India’s participation in the
Blue dot network with cooperation from the US, en-
hancing the credibility of the project.

].Biden, who has been critical of several of D. Trump’s
initiatives, carried on with the Blue dot network pro-
ject in its original form. Many analysts anticipate its
expansion outside the Asia — Pacific region and think
it has promise.

Remarkably, the Blue dot network is potentially ac-
cessible to any regional player and is not restricted to
a small group of participants. Collaboration with India
is especially appealing since it will significantly improve
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its status. On 27 February 2020, D. Trump met with In-
dian Prime Minister N. Modi to entice India to join. The
Prime Minister showed interest, noting the project’s
strong potential for the region. India typically takes
time to consider any membership proposal. For example,
India’s Foreign Minister Harsh Vardhan Shringla stated
that although membership in the Blue dot network was
being considered, a careful legal review was required.
Undoubtedly, the increasing hostility between Beijing
and Washington is upping the pressure on India to
choose a side. New Delhi may ultimately be inclined
to join the Network due to its interest in dialogue within
quadrilateral security dialogue [8].

Sixthly, climate change will play a significant role in
China and Australia’s leadership struggle, forcing Aust-
ralia to step up its climate efforts in the region.

Small island nations in the South Pacific are par-
ticularly at risk from cyclones, floods, and tsunamis.
From the 1950s through 2010, there were more than
200 catastrophes that affected over 3.5 mln people [1].

China and Australia have seen the devastating effects
of climate change firsthand. Two-thirds of China’s land
area is susceptible to floods. Even though it is home to
20 % of the world’s population, it only has 12 % of the
world’s arable land, much of which is drought-prone,
and many of its northern aquifers are already overused.
Bushfires during Australia’s most recent “black sum-
mer” devastated 24 miIn hectares and took the lives of
480 Australians directly and indirectly [2]. As a result,
both nations are sympathetic to the worries of the small
island states and will take proactive measures on climate.

A. Albanese, the leader of the Labour party in Austra-
lia, compared climate change to nuclear annihilation
and called it a serious national security issue on the
eve of the election. Opposition spokesman B. O’Connor
claimed that lasting national security was impossible to
achieve in the absence of an effective response to cli-
mate change [2].

The Solomon Islands and Kiribati announced a scal-
ing down of ties with Taiwan in 2019, citing China’s
climate assistance as the cause. China, a major pro-
vider of renewable energy technologies, has pledged
to stop supporting Oceania’s coal-fired power stations
and encourage renewable energy projects instead. This
move might improve its reputation in the South Pacific.

The Solomon Islands and Kiribati may have been
influenced to strengthen ties with China in 2019 by
US’s ambivalent attitude on climate change in its fo-
reign policy. Both cited the US decision to withdraw
from the Paris climate agreement and Australia and
New Zealand’s inaction as contributing factors. China
may benefit from J. Biden’s opposition to international
agreements to reduce emissions [1].

To stay competitive in the regional leadership strug-
gle, Australia will aim to equal China’s gains in the cli-
mate area through the Pacific Islands forum, where it
is the leader and where it could preside over climate
change policy, contribute its resources, and engage in
international diplomacy [1].
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Partners in the Blue Pacific, a new regional alliance
to foster collaboration on the region’s objectives and
assist the island states, was announced on 24 June 2022,
by Australia, the UK, New Zealand, the US, and Japan.
According to the founding declaration, its member na-
tions will adhere to the Pacific Islands forum’s strate-
gy through the year 2050°.

Australia’s elections in March 2022 resulted in the
election of a new labour government. The new foreign
secretary, P. Wong, reaffirmed her government’s com-
mitment to combating climate change in remarks made
during a trip to Fiji: “I understand that Australia has
neglected its responsibility to act on climate change,
ignoring our Pacific family’s calls to action under pre-
vious governments”. She also said that Australia has
formed the “Australia — Pacific climate infrastructure
partnership” to aid energy and infrastructure initiatives
connected to climate change in the South Pacific and
Timor-Leste®.

Seventhly, the South Pacific won’t be divided into mi-
litary-political blocs.

A northern and southern block made up of allies of
China and the United States, according to A. V. Dyshin
and D.U. Demina of the Far Eastern Federal University,
is a realistic scenario [9].

However, this divide is improbable in our opinion.
Only two of the states in the area, Papua New Guinea
and Fiji, have armies, and all of them rely on Australia and
other Western countries for their protection. It appears
unlikely for any of these nations to challenge Australia
by joining a rival alliance. Small island states also have
cultural ties to Australia, the United States, and France.
The latter two have several islands as their foreign ter-
ritories. As a strategic “backyard” bequeathed to it by
Great Britain, the region has historically been Australia’s
sphere of influence. Furthermore, Oceania’s nations are
closer to Australia than to China in terms of their liberal
ideologies and ideals.

Hedging looks like a more likely course of action for
these states.

As aresult of China’s economic rise and its expand-
ing influence, particularly in areas like infrastructure,
health, and climate, as well as the impending expansion
of the Belt and Road initiative, the majority of island na-
tions will adopt a hedging strategy in their relations with
China and Australia to benefit from cooperation with both.
By weighing the economic benefits from China and the
security benefits from Australia, they will come to emu-
late Australia which had been hedging for years in its
relations with the US and China.

Finally, Australia will continue to be a regional leader
despite China’s recent growth, which is expected to con-
tinue in the coming years.

A. A. Garin highlights the value of the 2020 survey
titled “Powers, norms, and institutions: the future of
the Indo-Pacific from a Southeast Asia perspective”’
for the analysis of Australia and China’s interactions in
Oceania in his article “Australian foreign policy 2020:
development aid, defence, and trade war with China” [5].
A. A. Garin contends that certain generalisations about the
South Pacific may be made from the survey responses
provided by the Fijian policymakers who took part.

Fijian respondents identified Australia as the region’s
most influential actor and named China, New Zealand,
the European Union, and the United States among its
other major players. In ten years, they anticipated China
to reach the same level of influence as Australia [5].

The opinions of the responders from Fiji should not
be taken as indicative of the South Pacific, in our opi-
nion. Fiji competes with Papua New Guinea for influ-
ence as a developing mid-sized regional power, aspires
to greater independence from Australia, and has long
pushed for lessening the influence of Australia and New
Zealand in the Pacific Islands forum and the region.

We reject the notion that China will rival Australia
in terms of regional impact for the following reasons.

Although China outperforms Australia in credit and
infrastructure, Australia is now catching up, both indi-
vidually and in collaboration with other countries (for
example, through the Blue dot network initiative and
the Australian-Pacific infrastructure financing facility).
Australia is unquestionably a global leader in humani-
tarian action, and vaccine diplomacy, and has been
strengthening its leadership on climate change.

Australia has been and will continue to be the South
Pacific’s main security pillar. By joining AUKUS and
boosting spending to maintain a larger military presence
in the Asia — Pacific and South Pacific, it has already
reinforced its defence posture.

The Pacific Islands forum will continue to be the most
important and influential regional international institu-
tion with Australia at its helm. Alternative organisations
(such as the Fiji-sponsored Melanesian initiative group
and the Pacific Islands development forum) lack the abili-
ty and resources of the Pacific Islands forum.

Australia retains a wide array of partnerships, includ-
ing those with Japan (which has increased its regional
presence by taking part in infrastructure projects) and
the United States (which has once more focused its at-
tention on the region under J. Biden).

>Statement by Australia, Japan, New Zealand, the United Kingdom, and the United States on the establishment of the partners
in the Blue Pacific (PBP) [Electronic resource]. URL: https://www.whitehouse.gov/briefing-room/statements-releases/2022/06/24/

statement-by-australia-japan- (date of access: 12.10.2022).

*Why Australia is declaring a “new era” in the Pacific [Electronic resource]. URL: https://www.bbc.com/news/world-austra-

lia-61669954 (date of access: 24.09.2022).

"Powers, norms, and institutins: the future of the Indo-Pacific from Southeast Asia perspective [Electronic resource]. URL: https://
www.csis.org/analysis/powers-norms-and-institutions-future-indo-pacific-southeast-asia-perspective (date of access: 11.10.2022).
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Small island nations have a shared history with Aust-
ralia, the United States, and France. Some islands in the
area are French and American foreign territories. As
Great Britain’s strategic “backyard” left to Australia, the
South Pacific and Oceania have historically been under
its sphere of influence. Furthermore, in terms of their

liberal ideas and values, the nations of Oceania are nearer
to Australia than China. The interests of national security
are major influences on how nations act, according to
the realist theory. Australia will defend its leadership in
that area because it is so crucial to its national security.
The area is less significant for China’s security, though.

Conclusions

The following assumptions regarding Australia’s fu-
ture security plan are suggested.

1. Australia will continue to invest in its defence and
expand its military presence in the region as it pursues
military and defence cooperation with its sub-regional
partners and the island states, most notably the Solo-
mon Islands, Fiji, Papua New Guinea, and Vanuatu. Aust-
ralia can propose setting up a naval base in the Solomon
Islands and promoting several military and engineering
initiatives with the United States to update the country’s
ageing infrastructure.

2. A military confrontation over regional leadership
will not be started by either China or Australia. Instead,
both will refine their current and new tools for regional

competition. Australia could collaborate with the US to
include India in the Blue dot network initiative.

3. Australia will concentrate on solidifying its stance
on climate change, particularly within the framework of
the Pacific Islands forum.

4. It is doubtful that the South Pacific will be divided
into military-political blocs. Small island states are more
inclined to use hedging strategies.

5. In the short- and medium-term, Australia will
continue to lead in the South Pacific. Although China
outperforms Australia in economy, credit and infra-
structure, Australia is the South Pacific’s main security
pillar, the leader of the Pacific Islands forum and it has
more influential power.
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The difficulties and geopolitical constraints for international transport corridors in South Asia are studied. The present barriers
to their operation and expansion, such as infrastructural deficits, political instability, and geopolitical restraint are discovered.
The impact of geopolitics on regional trade and economic development is also discussed, along with the contribution of regional
and global players to the resolution of security and stability issues. A review of the intricate geopolitical dynamics of the
transit corridors revealed significant issues and conflicts amongst the states in the region. Opportunities are identified for
the Eurasian Economic Union to reroute its cargo flows in response to Western sanctions presented by the International North —
South transport corridor, Indian projects “Act East” and “Neighbourhood first”, and the China — Pakistan economic corridor.
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MEJXAYHAPOAHBIE TPAHCITOPTHBIE KOPUAOPHI B IOKHOUN A3UU:
ITPOBAEMBI TEOITOAUTUKH

I0. A. LIEPBUHA"

1)Beﬂopyca(uﬁ 20cydapcmeeHHblli yHusepcumem, np. Hezasucumocmu, 4, 220030, 2. MuHck, Benapyce

PaccMoOTpeHbI MPo6JIeMbl, CBSI3aHHbIE C MEXKIYHAPOAHBIMIM TPAaHCIIOPTHBIMM KopuaopaMu B IOskHO# A3uu. BeisBieHbI
(bakTOPBI, MPENSATCTBYOLIME PA3BUTHIO U 9PHEKTUBHOMY (QYHKIMOHUPOBAHMIO TPAHCIIOPTHBIX MapIIPyTOB, TAKME KaK pa3-
JINUKs B MHPPaACTPYKType, MOMUTHUECKasT HeCTabMUIbHOCTh ¥ TeOTIOIUTIHYECKIE BbI30BbI. KpoMe TOro, O1ieHeHO BIIMSHIE Te0-
TTOJTUTUYECKHMX ITPO6JIEM Ha PETMOHATbHYIO TOPTOBJIIO ¥ MIOTEHITMAT SKOHOMMUYECKOro pocTa. OnpeiesieHa pojiib PerMOHaTIbHbIX
Y MEKIYHAPOIHbBIX YYACTHUKOB B PENIeHUI BOITPOCOB 6€30MacHOCTH U CTAGMIBHOCTY B permoHe. [IpoBefieH yriy6aeHHbI
aHaIN3 CJIOKHOV Te0NOINTUYeCKOV IMHAMMKY BOKPYT MeXKAYHAPOAHBIX TPAaHCIIOPTHBIX KOPUA0POB B HOKHOI A311, KOTODBI
TO3BOJIMIT 0603HAUNUTH MTPOGIEMBI U IIPOTUBOPEUMSI MEXKAY rocymapcTBamu. Ocoboe BHUMAaHME yaeleHO MeXIyHapoJHOMY
TpaHcmopTHOMY Kopuzropy “CeBep — IOr”, unnuiickum npoexkram “IeiicTByit Ha BocToke” u “Cocenu mmpesk/ie BCero”, a Takxke
TeONOIUTUYECKOMY 3HAUEHUIO CTPOUTETbCTBA KUTACKO-TTaKMCTaHCKOTO SKOHOMMYECKOoro Kopuaopa. O603HaueHbl HaIrpaB-
JIEHUSI ¥ TIPeMMYIIeCTBA B COTPYAHMYECTBE CO cTpaHaMu HOKHOI A3um Kak aJibTePHATUBHBIN BapMaHT MepeHarpaBaeHust
TrPy30IIOTOKOB M3-3a BBELEHHBIX 3aMaJlOM CaHKIMI1 47151 rocyaapcTB EBpasniickoro 5JKOHOMMYECKOTO CO103a.

Kniroueswste cnosa: YOxxHast Asusi; [Takucran; UHAMS ; MeKIyHapOLHbIe OTHOILEHMS ; TEOTIOIUTHUKA.

Introduction

Trade, political, and economic links between the transport corridors (ITC) as tools of globalisation and
North, South, West, and East of Eurasia were enhanced integration in South Asia.
as a result of South Asia’s rising stature and economic Consideration of the intricate link between inte-
might. This development has drawn scholars’ attention gration, which promotes international links, and the
to the function, importance, and role of international quality of the transport infrastructure contributes to
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our understanding of the importance of ITCs in world
politics. In Europe, integration led to a supranational
transport policy, and consequently the formation of
a common transport area. Transport corridors connect
countries to international transport systems and logistic
chains, amid fierce competition among global actors [1].

Theoretically, ITCs are a primary tool for expanding
trade and economic links among states. International
transport corridors have been shown to enhance the
flow of freight traffic, improve the legal framework, har-
monise border procedures, attract investment in infra-
structure and make government-business interactions
more effective!.

Transport corridors are especially important for
landlocked countries. Following up on the High-level
midterm review of the implementation of the Vienna
programme of action for land-locked developing coun-
tries for the decade 2014-2024, the UN General Assem-
bly Resolution 74/15, adopted on 5 December 2019, put
forth a “corridor approach”, by which transit and land-
locked developing states can improve trade and trans-
port links?.

Geopolitical studies have mainly addressed the fol-
lowing three transport corridors in South Asia:

1) International North — South transport corridor
(INSTC);

2) corridors covered by the “Act East” policy of the
Indian government, regarding the main directions, as-
pects and objectives of this policy;

3) China - Pakistan economic corridor(CPEP).

According to G. Sakhdeva, professor at the Centre
for European Studies at the School of International Stu-
dies at J. Nehru University, each integration endeavour
in Eurasia advances in two dimensions: geopolitical
and economic. He observes: “Geopolitics may come to
the fore and inhibit interaction by erecting formidable
barriers to international transport corridors in South
Asia” [2].

India has a strong interest in developing its transport
system since doing so would diversify its commerce and
energy supplies. However, geopolitics has made building
a stable and friendly neighbourhood a challenging task
and thus prevented India from acting on this desire. As
an example, the proposed gas pipeline from Turkme-
nistan to India via Afghanistan and Pakistan, otherwise
extremely beneficial economically for all parties, is being
held up by domestic upheaval in Afghanistan and the
India — Pakistan dispute over Kashmir.

However, South Asian nations are being urged to
think about taking alternate political and economic
paths by China’s increased presence, as demonstrated
by its Belt and Road initiative. N. Modi, Indian prime
minister, has unveiled a development strategy for the
distant yet crucially located Northeastern parts of his

nation. As a component of Indian basic initiatives, “Act
East” and “Neighbourhood first”, these objectives are
directly tied to the development of Indian networks of
international transport corridors and are expected to
strengthen its geopolitical influence. The INSTC is per-
tinent to this article because it will allow India broad
access to the markets of Central Asia and Europe.

The CPEC, which connects China to the Pakistani
port Gwadar, is a flagship project of the Chinese Belt and
Road initiative. The Belt and Road includes the CPEC
prominently. It is seen as the symbol of a new era of con-
nectedness and integration in Pakistan and is projected
to alter the pattern of economic growth and increase
the standards of living for both its citizens and those
in the surrounding countries. For China, it is the shortest
way to reach the Indian Ocean. The CPEC is not just
a turning point in the history of the ties between China
and Pakistan; it also stands out among the other six
major Belt and Road routes. If the sea route across the
Malacca Strait is compromised, the CPEC offers China
a geopolitical and economic alternative.

The INSTC is a multi-modal transportation network
that connects India, Iran, and Russia via sea, rail, and
road routes. It was established at the beginning of the
21° century as a joint initiative to promote trade and
economic cooperation among the countries involved
and the wider region. The corridor aims to reduce trans-
portation costs and time, increase trade volumes, and
act as an alternative to the existing transport corridors.

In light of the above observations, this paper exa-
mines the geopolitical significance and issues relating
to the INSTC, Indian “Act East” and “Neighbourhood
First” policies and CPEC.

Several studies on the state of the Russian transport
infrastructure have explored its role in regional and
global connectivity and presented a detailed analysis of
the INSTC’s potential and challenges, including transre-
gional cooperation and integration. Some examples are
[1-5]. P. Migulin describes the evolution of the Russian
railway system in the late 19 and early 20 centuries,
contributing insights into the role of railway policy in
shaping Russia’s economic and social development [6].

G. Pierre [7] and A. Sajjanhar [8] cover India’s “Act
East” policy, and N. Rogozhina [9] and D. Baruah [10]
write on India’s regional diplomacy and strategic part-
nership. E. Bragina [11] explores the trade relations
and potential for further economic cooperation among
South Asian countries.

Several studies on China’s Belt and Road initiative
presentrelevantfindingsonChina’sstrategicinterests
in the Indian Ocean [12-14]. Research on the CPEC
addresses questions such as transportation cost, in-
vestment in infrastructure, benefits and challenges,
and the economic and geopolitical interests of the

!performance of transport corridors in Central and South Asia [Electronic resource]. URL: https://doi.org/10.1596/27797 (date of

access: 15.12.2022).

2United Nations General Assembly 74" session resolution’s political declaration of the high-level midterm review on the imple-
mentation of the Vienna programme of action for landlocked developing countries for the decade 2014-2024 [Electronic resource].
URL: https://digitallibrary.un.org/record/3831653 (date of access: 07.01.2023).
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third counties are analysed. Some leading studies
in this theme are [15-22]. Several writers [23-25]
examine the corridor’s significance for Pakistan as
a transit country, underlining its strategic location,
resource potential, role in regional connectivity,
new opportunities opened by this project. Several
papers consider the agreement on the INSTC, the

long term plan for CPEC and the long-term impact
of CPEC® [26].

However, there has been relatively limited discus-
sion in recent years of the role and significance of the
international transport corridors in South Asia and
their geopolitical impact. This text contributes new
insights on this subject.

The geopolitical aspects of the INSTC

A transport connection between India and Europe via
Russia was first proposed at the end of the 19" century.
The Russian Empire met the idea with interest, hoping
to secure railway access to India’s coastline via Afgha-
nistan and Persia [6].

Today, the corridor is a multimodal network of sea,
rail and road routes linking Northwest Europe with Cen-
tral Asia, the Persian Gulf and the Indian Ocean. The
agreement on the corridor was signed by India, [ran and
Russia on 27 September 2000, during the 2"¢ Eurasian
transport conference in Saint Petersburg. The agreement
became effective on 16 May 2002, after ratification by
all the parties* [26].

Since then, Armenia, Azerbaijan, Belarus, Kazakh-
stan, the Sultanate of Oman, Tajikistan, and the Syrian
Arab Republic have joined as members, and Bulgaria as
an observer. Pakistan, Turkmenistan and Afghanistan,
while not being parties, are interested in using the corri-
dor. Pakistan may participate as part of the international
transportation route that runs from Islamabad to Tehran
and Istanbul.

The above corridor may divert some cargo away
from the Mediterranean Sea and towards Eurasia, by-
passing the Gibraltar Strait and Suez Canal. This would
increase the importance and influence of South Asia
in world affairs.

Due in part to the sanctions against Iran and the
different railway gauges, the INSTC has drawn sub-
stantially less freight than the existing Eurasian corri-
dors: Transsib (the Trans-Siberian route) and TRACECA
(Transport corridor Europe — Caucasus — Asia). However,
the importance of the INSTC has increased recently
as a result of closer ties between India and Iran and
the member countries of the Eurasian Economic Union,
particularly Armenia, Belarus, Russia, Kazakhstan, and
Kyrgyzstan, as well as more favourable legal and regu-
latory regimes around the Caspian Sea.

The expansion of transport routes across Eurasia
makes it possible to export, localise industrial output,

employ the nations’ transit capacity more effectively,
and connect landlocked nations and areas’.

The Covid-19 pandemic’s interruptions to the supply
chain heightened the demand for alternative logistical
solutions. The incident involving a cargo ship flying the
flag of Panama that grounded in the Suez Canal and
stopped all trade between the Red Sea and Mediterra-
nean Sea served to highlight the importance of INSTC.
The incident led to widespread disruptions in global
transport networks, a steep increase in freight costs, and
significant doubt over the sustainability of supply chains
between Europe and Asia. While the INSTC could not
replace the Suez Canal, even a 5-10 % traffic diversion
would improve its efficiency.

The Eurasian Economic Union needs transport routes
since three of its five members lack access to the sea.
Similarly, Afghanistan, Bhutan, and Nepal are three
landlocked states in South Asia that rely on the infra-
structure of their neighbours.

Eurasia has fewer international transport routes per
square kilometre than either Europe or East Asia. Al-
though there are several East-West routes, the INSTC
is the only meridional corridor. Given that India’s eco-
nomy is expanding quickly, the INTSC might bring sig-
nificant efficiency advantages for its commerce with
Russia and Central Asia.

The southerly shift of the EAEU and the seamless
operation of the INSTC have acquired particular sig-
nificance given the major changes in global geopolitics
and the inevitable rearrangement of supply chains in
Eurasia following the Ukrainian crisis.

The EU has prohibited entrance for trucks registered
in Russia and Belarus® as part of its strict sanctions,
which poses a significant obstacle to Eurasian commerce
and political ties’.

Thus, the establishment of the INSTC is an important
step for the EAEU and Central Asia in enhancing their com-
mercial relations with Turkey, Iran, India, and other na-
tions in South Asia and the Persian Gulf.

SAgreement on the International transport corridor “North — South” [Electronic resource]. URL: https://docs.cntd.ru/docu-
ment/901828641 (date of access: 04.01.2023) ; Long-term plan for China — Pakistan economic corridor (2017-2030) [Electronic
resource]. URL: https://www.pc.gov.pk/uploads/cpec/LTP.pdf (date of access: 04.01.2023).

“Agreement on the International transport corridor “North — South” [Electronic resource]. URL: https://docs.cntd.ru/docu-

ment/901828641 (date of access: 04.01.2023).

>Vinokurov E., Lobyrev V., Tikhomirov A., Tsukarev T. Silk road transport corridors: assessment of trans-EAEU freight traffic
growth potential [Electronic resource]. URL: https://eabr.org/upload/iblock/0a8/EDB-Centre_2018_ Report-49_Transport-Corridors_

ENG.pdf (date of access: 11.12.2022).

®Potaeva K. The EU has restricted the entry of trucks with Russian and Belarusian numbers [Electronic resource]. URL: https://
www.vedomosti.ru/business/articles/2022/04/10/917473-es-ogranichil-fur (date of access: 02.01.2023) (in Russ.).

"Millar M. How the Ukraine crisis is disrupting global supply chains [Electronic resource]. URL: https://www.brinknews.com/
how-the-ukraine-crisis-is-disrupting-global-supply-chains/ (date of access: 15.12.2022).
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The INSTC finally moved forward after years of delay
when the Eurasian Economic Union was established and
a free trade agreement was reached in 2015 under Rus-
sia’s leadership. The trade potential of Eastern Europe,
the Persian Gulf, and India started to be realised actively.

The INSTC is a crucial political and economic option
for South Asia, particularly for India as a counterbalance
to China’s rise.

Given the Western efforts to isolate Russia econo-
mically and politically, South Asian states can strengthen
their influence on a regional and international scale and
use INSTC to diversify their export and import potential.
Since the EAEU and Iran signed a free trade agreement
in May 2018, nations along the North — South axis have
looked for ways to step up their interaction®. The In-
terim free trade agreement with Iran was extended by
a protocol agreed in March 2022 until 27 October 2025,
or until the entrance into effect of a new agreement,
whichever occurs first, to prevent the expiration of the
preferential trading system with Iran. The EAEU and
India are negotiating a similar FTA®.

India showed its interest in the corridor by investing
2.1bln US dollars in the INSTC. This sum helped finance
the 500-kilometre Chabahar — Zahedan railway route as
well as the Chabahar port in Iran'°. Now that Chadabar
port can handle extra-large cargo ships, India may ship
to Iran and Central Asia without going via Pakistan.
Thus, the corridor will reach markets in wider Eurasia,
including Afghanistan and Central Asia.

From New Delhi’s perspective, the INSTC should
strengthen its geopolitical influence in resource-rich
Central Asian republics (CARs), acting as alternative
supplier of energy resources and large markets for Indi-
an goods. Already, India has deepened its collaboration
with CARs in trade, energy, defence, counterterrorism,
and also in technology and culture through “Connect
Central Asia” and other modalities!!

INSTC is superior to other alternatives, including the
deep-water Suez Canal, because of significantly shorter
delivery times. For example, it takes 20 to 45 days for
cargo from Mumbai to reach inland destinations via
Saint Petersburg or Novorossiisk through the usage of
the Suez Canal (currently the most widely used option),
and 15 to 24 days via the INSTC [4, p. 12]. Delivering via
the Eastern Corridor route (through Kazakhstan and
Turkmenistan) is even faster — 15-18 days. When the
Astara-Rasht railway come into operation, travel times

will be reduced even more. Delivery time is critical for
products such as food, textiles, home appliances and
electronics. However, despite faster delivery, high cost
remains a major disadvantage for the INSTC [5, p. 6-7].

The INSTC can contribute significantly to multilate-
ral initiatives and programmes like the Vienna prog-
ramme of action for landlocked developing countries
(LLDC) and the United Nations Economic and Social
Commission for Asia and the Pacific (UNESCAP) Re-
gional action programme for sustainable transport de-
velopment in Asia — Pacific region (2022-2026), the
achievement of the sustainable development goals, and
international action on sustainable transport and transit
corridors that follow from the UN General Assembly
resolutions, and recommendations from two UN global
conferences on sustainable transport, in Ashgabat, in
November 2016, and Beijing, in October 2021.

Studies by E. Vinokurov, A. Ahunbaev and A. Zaboe
estimated the prospective volume of the container and
non-container traffic to quantify synergies between
the INSTC and the Eurasian East - West corridors. The
aim was to propose a new concept for the Eurasian
highway and estimate its benefits for LLDCs in Eurasia
[3, p. 162-163].

Russian Railways Logistics (“RZD Logistics”) launched
aregular container service via the eastern branch of the
INSTC'2.The train takes up to 31 forty-foot containers and
travels across Kazakhstan, Turkmenistan, and Iran, where
the cargoes continue by sea to India. Initially, the train
will run monthly, but more frequencies may be added
later. The return service will be available for deliveries
to the Russian Federation.

According to the Russian deputy Prime Minister,
A. Overchuk, by connecting North and South, the cor-
ridor brings significant developmental benefits, and they
are spread widely across the region. Speaking at the
international export forum “Made in Russia — 20227,
he emphasised that while the East — West corridor sup-
ported transit between China and the West, the INSTC
contributed to economic development across the EAEU
and the CIS*®.

When the Russia — Europe relationship returns to
normal, the strengths of the North — South corridor will
enhance the transit benefits, making it a strong competi-
tor to the Suez Canal. That will cement collaboration
across the region, including between Russia and Iran
and within South Asia regionally.

8EAEU and Iran signed agreement on a free trade zone [Electronic resource]. URL: https://tass.ru/ekonomika/5207751 (date of

access: 05.01.2023) (in Russ.).

9The head of the Ministry of Industry of India said about the lack of opportunities for negotiations with the EAEU on the FTA
[Electromc resource]. URL: https://tass.ru/ekonomika/15436389 (date of access: 06.01.2023) (in Russ.).

19The political economics of the International North — South transport corridor [Electromc resource]. URL: https://thewire.in/
world/polltlcal economics-international-north-south-transport-corridor-india-iran-russia (date of access: 15.12.2022).

YUChalikyan N., Tashjian Y. Geopolitics of the North — South transport corridor [Electronic resource]. URL: https://southasianvoic-
es. org/geopohtlcs of-the-north-south-transport-corridor/ (date of access: 15.12.2022).

12R7ZD Logistics launched a regular container train along the eastern branch of the North — South corridor [Electronic resourcel].
URL https://portnews.ru/news/print/337737/ (date of access: 10.12.2022) (in Russ.).

BIn 2022, an active reorientation to the markets of countries lying south of Russia began [Electronic resource]. URL: https://

portnews. ru/news/337398/ (date of access: 11.12.2022) (in Russ.).
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While the project has been moving forward, it has
encountered several constraints, both technical and geo-
political. At the technical level, the slow development of
the needed infrastructure has impeded progress, in the
absence of a leading actor driving the project politically
and financially'*. Unlike the Belt and Road initiative,
backed by China and supported by dedicated financial
institutions, the INSTC is proceeding in a more ad-hoc
way. Its long-term strategy of financing is largely miss-
ing, and funds mostly comes from regional development
banks or the participating states. As a result, the corri-
dor is encountering a far larger number of bureaucratic
and technical issues such as discrepancies in transport
laws, adequacy of insurance coverage, and security of
the cargo in transit, among others.

Despite these obstacles, the project has the poten-
tial to develop into a significant transportation corri-
dor, an engine for economic expansion, and a hub for
regional integration. According to A. Karavayev and
M. Tishehyar, this is only feasible if the INSTC attracts
active commerce, a flow of goods, and accompanying
investment'®. The long-term viability of the corridor
also depends on a coherent regional integration plan
and robust institutions for interregional collaboration,
policy harmonisation, and digitalisation.

The member states also seek their geopolitical and
strategic goals in addition to economic gains. The corridor
is seen by Russia, India, and Iran as a possible tool for
expanding their international connections, projecting
their influence, and enhancing bilateral ties and trade'®.

This study indicates that the INSTC is a crucial com-
ponent in India’s struggle for influence in the South
Caucasus, namely in Azerbaijan and Armenia. Azerbai-
jan is an important partner in the INSTC because of its
strategic position, robust infrastructure, and investment
potential. The corridor’s final segment, the railway link
between Astara (Iran) and Rasht (Azerbaijan), is going
to be completed with Azerbaijan’s insistence. The other
route to Iran, meanwhile, goes through Georgia and
Armenia, and the Indian ambassador to Iran has often
expressed New Delhi’s interest in connecting Chabahar
Port with Armenia'”.

Azerbaijan and Turkey have been collaborating to
create a new land route between the two countries via
the Armenian Syunik Province bordering Iran. However,
this development has India on guard. In addition to
changing the future of the INTCS’ Georgian, Armenian,
and Iranian sectors, it also allows Turkey the chance to

leverage Azerbaijan’s strategic location to strengthen its
position in Central Asia. India’s interests may coincide
with Armenia’s worries about the Pakistan — Azerbai-
jan — Turkey axis being strengthened, as it was during
the 2020 Karabakh War'®,

The close ties between Pakistan and Turkey worry
India the most, especially in light of Ankara’s backing of
Islamabad in the Kashmir dispute. India’s rising worries
that Turkey may be aiming to take the lead in South and
Central Asia were evident in 2021 news reports of Turkey
supporting Syrian mercenaries in Kashmir'®.

We hypothesise that to compete with Turkey and
Azerbaijan for influence in this increasingly competitive
region, India may be motivated to engage more closely
with Armenia on the Armenian component of the INSTC.

India has staked out its geopolitical interests in Cen-
tral Asia, where the INSTC has become a front of an
intense struggle for dominance.

India’s increased presence in Central Asia balances
China’s growing sway, which is projected, among other
things, through its multiple Belt and Road transit ini-
tiatives, including the 70 bln US dollars CPEC. Indian
efforts have helped relieve the CARs’ concerns about
Chinese hegemony. The INSTC supports Indian aspira-
tions to diversify its energy sources and take an active
role in Eurasia.

The INSTC is still in the initial phases of implemen-
tation, in contrast to the Belt and Road initiative. With
the potential to grow into an important transport and
logistics hub for all of Eurasia, it already functions as
a geostrategic counterbalance and an alternative to the
new Silk Road. It also acts as a supplement to the Chi-
na - Central Asia — West Asia economic corridor.

India has expressed interest in expanding the INSTC
to include Uzbekistan and Afghanistan. A land route via
Kabul and Tashkent would create the Eastern branch
of the INSTC, thus expanding partnerships. With its
increasing influence and commitment to the INSTC,
India can maintain the parties’ interest in creating the
transportation corridor’s infrastructure. Already, it is
serving as an example of effective energy collaboration
with the Russian Federation in the face of anti-Russian
sanctions.

Additionally, the Chabahar seaport in Iran and the
expansion of the trade corridor to Afghanistan and Uz-
bekistan may create a significant Eurasian commercial
route that links landlocked Central Asian nations to the
rest of the world’.

YChalikyan N., Tashjian Y. Geopolitics of the North — South transport corridor [Electronic resource]. URL: https://southasianvoic-
es.cl)rg/geopolitics—of-the-north-south-transport-corridor/ (date of access: 15.12.2022).

SIbid.

Shvaikovsky A. Will the Iranian port of Chabahar connect India, Russia and Central Asia [Electronic resource]. URL: https://
rg.ru/2022/11/30/soedinit-li-iranskij-port-chabahar-indiiu-rossiiu-i-centralnuiu-aziiu.html (date of access: 21.12.2022) (in Russ.).
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India also wants Chabahar to develop into a signi-
ficant logistical and strategic hub on the Oman Gulf.
Today, Chabahar is among the top ten global economic
and transportation centers. India’s interest in Chabahar
Port originates from its geopolitical competition with
Gwadar Port on the CPEC, a project where China plays
a dominant role®.

Geopolitical perspectives of Indian “Act

The Indian government renamed its “Look East” poli-
cy to “Act East” under N. Modi’s premiership in 2014, it in-
creased its involvement in several regional organisations,
including the Bay of Bengal initiative for multi-sectoral
technical and economic cooperation (BIMSTEC), which is
now seen by India as the main means of regional integra-
tion in the South Asian region [7, p. 152]. The South Asian
Association for Regional Cooperation has faced growing
constraints due to tensions between India and Pakistan;
in New Delhi’s vision, BIMSTEC should ultimately take
its place. The major focus of the “Act East” policy is on
strengthening the relationship with the Association of
South East Asian Nations (ASEAN).

The “Act East” policy starts in Bangladesh, as Indian
Prime Minister N. Modi stated during his visit there in
2014. Another important component of Indian foreign
policy is “Neighbourhood First”, which prioritises inter-
national economic relationships within India’s neigh-
bourhood and is particularly focused on trade relations
with Southeast Asia [11, p. 68]. A 2018 World Bank analy-
sis found that there are 14 rail and 19 road routes between
Bangladesh, Bhutan, Myanmar, Nepal, and East India?2.

Priority has so far been placed on transport routes
connecting India’s heartland with its Northeast and ul-
timately with Myanmar. The State of Myanmar serves
as a bridge between India and ASEAN thanks to its geo-
graphic location, which is important to India for several
reasons. First, its 1,600 km border with Myanmar is po-
rous, which raises concerns about the entry of radicals
and illegal immigration. Second, there is serious anxiety
over Beijing’s desire to use Myanmar’s frontiers as a pas-
sageway to the Bay of Bengal and ultimately the Indian
Ocean. Thirdly, Myanmar shows potential as a source of
mineral resources.

The “Act East” programme major transportation ini-
tiatives include three projects.

The INSTC has the potential for further extension and
enhanced collaboration, and it does not end in South Asia,
as is evident from the geopolitical analysis. The initiatives
of the Indian government under N. Modi, such as the
Howrah — Nagpur — Mumbai line, reform of the regulatory
environment, and incentives for participating nations,
facilitate the corridor’s expansion to Southeast Asia.

East" and “Neighbourhood first” policies

The first of them is project for multimodal transit
transportation in Kaladan®. India is interested in a tran-
sit route through Myanmar for geopolitical reasons, in-
cluding establishing a connection to Southeast Asia and
expanding its influence to balance Beijing’s pronounced
presence. The project establishes a link between Kolkata
and the port in Sittwe, Myanmar. The path continues
overland to the Indian state of Mizoram through the Kala-
dan River and Lashio [8, p. 218].

The second project is the trilateral highway project
between India, Myanmar, and Thailand?* (Trilateral
Highway). The project’s goal is to link Thailand, Myan-
mar, and the North East of India. From the Indian city
of Moreh to the Thai city of Mae Sot, the 1,360 km route
passes primarily through Myanmar. This route might
eventually be extended to Laos, Cambodia, and Vietham
[9].The project is expected to benefit from the geo-
graphical location of the Northeastern Indian states.
The Kaladan transit project is seen as essential for
improving connectedness with the land-locked north-
eastern nations. The need for a reliable transport link
has never been any stronger in the region. This imme-
diate demand is met by the Trilateral highway study,
which also lays out routes for medium- and longer-term
integrated connectivity solutions between India and
ASEAN®,

The third project is Agartala — Akhaura rail link be-
tween India and Bangladesh. In a speech delivered in
October 2022, ]. S. Lakra, divisional railway manager for
Northeast Frontier Railway, predicted that the railway
project would be finished in the middle of 2023%°. The
governments of Bangladesh and India signed a Memo-
randum of understanding on the Agartala — Akhaura
project in 2013%”. With the 15-kilometre link, the jour-
ney from Agartala to Kolkata through Dhaka will take
10 h as opposed to 31 h?,

YWhat is the INSTC? [Electronic resource]. URL: https://byjus.com/free-ias-prep/international-north-south-transport-corridor/

(date of access: 17.12.2022).

%2The WEB of transport corridors in South Asia [Electronic resource]. URL: https://documentsl.worldbank.org/curated/
en/430671534922434794/pdf/The-Web-of-Transport-Corridors-in-South-Asia.pdf (date of access: 02.01.2023).

Bpylipaka S., Singh A. G., Sircar S. India and connectivity frameworks [Electronic resource]. URL: https://www.delhipolicygroup.
0rg/g)ublication/policyreports/india—and—connectivity—frameworks.html (date of access: 06.01.2023).

“Tbid.

ZSExecutive summary [Electronic resource]. URL: https://www.eria.org/uploads/media/Research-Project-Report/2020-02-Trilat-
eral-Highway-Report/Executive-Summary.pdf (date of access: 30.12.2022).

%Deb D. Tripura: Agartala — Akhaura international railway project to be completed in next few months [Electronic resource].
URL: https://indianexpress.com/article/north-east-india/tripura-agartala-akhaura-international-railway-project-to-be-complet-
ed-in-next-few-months-says-official-8203183/ (date of access: 29.12.2022).

Y Agartala — Akhaura rail project to be completed in next 4-5 months [Electronic resource]. URL: https://www.hindustantimes.
conm/india-news/agartalaakhaura-rail-project-to-be-completed-in-next-4-5-months-nfr-official-101665546558545.html (date of

access: 23.12.2022).
1bid.
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Additionally, the project will give India a direct train
connection between Mumbai and Agartala via Bangladesh.
The project would connect Bangladesh to the INSTC, a rele-
vant detail for the topic discussed earlier in the article.

The Indian Prime Minister asserts that his country’s
interactions with other East Asian countries give rise
to opportunities for greater adaptability, mobility, and
strategic thinking. The “Made in India”, “Skill in India”,
and “Digital India” programmes all work to advance ener-
gy security, infrastructure development, and a tran-
sition to smart cities. Additionally, they expand the
political possibilities for contesting Beijing’s hege-
mony. The governments of Southeast Asia are wary of
China’s stance and would want to see India play a more
prominent role in the area, as noted by A. Sajjanhar,
a former Indian ambassador. Their choices are in line
with India’s initiatives to forge alliances within the
region to cooperate on mutually advantageous projects
[8, p. 219].

India will likely put a lot of effort into expanding
its exports to Southeast Asian countries in the coming
years. To achieve better conditions for accessing these
markets through its policy actions, it may choose to
join the Regional comprehensive economic partnership
(RCEP). Fifteen Asia — Pacific nations, including 10 mem-
bers of ASEAN, have proposed a free trade agreement called
the RCEP. With around one-third of the global population
and GDP, the alliance could become the greatest trade bloc
in human history. Reduced tariffs, more market access for
goods and services, greater commerce, and higher invest-
ment are some of the anticipated advantages®.

In light of this, it is possible to conclude that the current
initiatives are crucial to the development of a coherent net-
work of transport corridors that extend beyond South Asia
to Southeast Asia. Within the INSTC project, India can
and does play a role in bringing Western, Central, South,
and Southeast Asia together, and its activities support
this role by enhancing India’s international standing.

Geopolitical aspects of the CPEP

In all internal and international circumstances, Chi-
na and Pakistan have maintained a strong friendship
and long-standing strategic cooperation. According to
awriter of the “Global Village Space Magazine”*°, China
and Pakistan must increase mutual trust, foster coope-
ration, and stand shoulder to shoulder against new chal-
lenges as the world goes through fundamental changes
and the international landscape become more turbulent,
complex, and unstable. By hosting the CPEC, one of the
Belt and Road initiative signature projects, Pakistan
acts as its crucial partner. The corridor’s geopolitical
importance has been extensively discussed by academics
as a tool for a rising China to maintain a presence in a
periphery nation and assert its global leadership. The
BRI is centered on the CPEC. As a “symbol of connec-
tedness and integration in a new era”, it represents Paki-
stan’s desire to convert regional economic growth into
improved levels of well-being for its citizens [13, p. 6].

The corridor links Gwadar, a seaport in Pakistan’s
Balochistan province, with China’s Xinjiang Uighur
Autonomous region [24, p. 134]. According to its archi-
tects, the corridor would be lined with motorways, roads,
railways, pipelines, ports, and information technology
parks>!. One most important elements of the corridor is
Gwadar, a gateway for cargo shipped from Western Chi-
na across the Arabian Sea and the Indian Ocean. After
modernisation, the Karakoram highway, the second cru-

cial component, would improve the connection between
Gilgit in Northern Pakistan and Gwadar in South®. With
more than 62 bln US dollars invested in the CPEC by
Chinese entities>®, China has shown a greater interest
in funding Pakistan’s infrastructure than any of Isla-
mabad’s other strategic partners [10, p. 15].

To benefit their economies, countries are looking for
shorter trade routes to minimise time and costs and con-
duct more commerce in less time. Through its significant
time and cost savings, CPEC serves to expand economic
links [15, p. 5-6]. CPEC project’s implementation is seen
to provide greater opportunities for commerce and en-
hance regional growth [16, p. 1-3].

In an interview with the“Global Village Space Maga-
zine”, G.Khan, president and CEO of Engro Corporation
Ltd., said: “The most important economic benefit is Pa-
kistan’s potential transformation into a trans-regional
trading corridor. Furthermore, it will attract Chinese
foreign direct investments (FDI) into special economic
zones (SEZs) and contribute to the country’s industria-
lisation”**.

Pakistan acts as a geopolitical link between China,
Central Asia, Western Asia, and South Asia [17, p. 187].
According to a different study, CPEC projects signifi-
cantly influence how the local population perceives
their quality of life, economic possibilities, and ability
to escape poverty [18, p. 1-4]. Beijing continues to view

2Summary of the Regional comprehensive economic partnership agreement [Electronic resource]. URL: https://www.mofa.go.

jp/mofaj/files/100114908.pdf (date of access: 02.01.2023).

39pirzada M. Editorial periscope // Glob. Village Space Mag. 2020. Vol. I1I, issue X. P. 21.
31Long-term plan for China — Pakistan economic corridor (2017-2030) [Electronic resource]. P. 26. URL: https://www.pc.gov.pk/

uploads/cpec/LTP.pdf (date of access: 04.01.2023).

32 Husain K. Exclusive: CPEC master plan revealed [Electronic resource]. URL: https://www.dawn.com/news/1333101 (date of

access: 13.01.2023).

% Hussain S. China’s CPEC investment in Pakistan reaches $62 billion [Electronic resource]. URL: https://www.livemint.com/
Politics/dB5tQKISoKNrvl7EwDPFbP/Chinas-CPEC-investment-in-Pakistan-reaches-62-billion.html (date of access: 13.01.2023).
3 Khan G. Speaks to Global Village Space // Glob. Village Space Mag. 2020. Vol. I1I, issue X. P. 78.
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close cooperation with Islamabad as the cornerstone of
regional peace, and the CPEP as a great example of the
success of the Belt and Road initiative on the continent,
according to N. Zamaraeva [19, p. 170-171].

Russia sees Pakistan as a key link connecting the
Eurasian Economic Union to the rest of Asia, the Indian
Ocean area, and beyond [20, p. 173]. China’s profit from
the CPEC route’s successful completion could amount
to 70 bln US dollars [28, p. 4]. Additional benefits are
anticipated for both countries after all the infrastruc-
ture is complete, and the mode of transportation is
switched from sea to land. China is expected to gain
from alternative commercial and energy routes and easi-
er access to the Middle East, Africa, and Europe. Over-
all, CPEC is a complex initiative that gives China the
quickest access to the 21°' century maritime Silk Road
across the Indian Ocean [23], promotes the growth,
integration, and connectivity of regional economies
and markets [12, p. 4], assures Pakistan’s participation
in the BRI as a key partner and provides China with
a secure economic corridor in a scenario of war in the
South China Sea.

Sovereignty, security, and a stronger strategic al-
liance between China and Pakistan are India’s three
primary concerns about the CPEC. In Jammu and Kash-
mir, where the borders of China, India, and Pakistan
intersect, these issues are particularly evident. It is dif-
ficult to envisage New Delhi connecting its regional
infrastructure projects to CPEC, given these concerns.
India’s participation in the project is viewed as unlikely
because of concerns over sovereignty and territorial
interests in Jammu and Kashmir.

In his remarks during the 70" session of the UN Gene-
ral Assembly in 2015, the Indian representative, A. Singh,
said that “India’s reservations about the proposed China -
Pakistan economic corridor stem from the fact that it
passes through Indian territory illegally occupied by
Pakistan for many years”. India has informed China of
its worries and asked Beijing to halt all works in the area
while it closely monitors developments surrounding the
CPEC. If the CPEC is allowed to proceed, it will weaken
India’s sovereignty and strengthen Pakistan’s claim to
the disputed area 35,

The more enduring military presence of China along
its northwest frontier via Pakistan would have an impact
on New Delhi’s defence and security priorities [22, p. 86].

India reads Beijing’s shift in policy towards Kash-
mir as an indication of a more comprehensive strategic
partnership between China and Pakistan>®.

From India’s perspective, the CPEC signals China’s
emergence as Pakistan’s principal international ally,

replacing the United States. This is happening at a time
when the United States’ status is diminishing relative to
other countries, China — US ties are deteriorating, India —
US relations are improving, and new tensions between
China and India are escalating. The development of
as a land link between China and Pakistan is enlarg-
ing the already substantial geopolitical divide between
New Delhi and Beijing, while Gwadar provides the BRI’s
maritime component. In India’s view, Gwadar may de-
velop into a potential site of Chinese military activity
in the Indian Ocean. Although it is still a civilian port,
there are many worries in New Delhi that it could one
day transform into a significant naval base for China. If
true, China’s projection of its naval might may change
the balance of power in the area [10, p. 16-17].

The presence of the Chinese navy in the Oman Gulf
is due to political considerations, which include, but
are not limited to, reducing Indo-US supremacy in the
Indian Ocean [14, p. 305-310]. To gain a foothold in this
region where the Indian navy has historically dominat-
ed, China requires ports and military infrastructure. Co-
operation between China and India on this route is now
unlikely because of New Delhi’s worries about its sove-
reignty over Kashmir and the declining level of confi-
dence between India and China [24, p. 129].

Because of its limited presence in the Persian Gulf and
the Indian Ocean, China has a geopolitical and geostrate-
gic interest in the deep-water port of Gwadar [21,p.471].

This corridor, unlike any other, embodies China’s
goal for a new economic and strategic status quo>’.

In case the Strait of Malacca is threatened, CPEC is
crucial for China strategically as a backup route to the
Indian Ocean. It also serves as a tool for China’s rise to
regional domination and a vehicle for its military and
political influence [25, p. 131].

In addition to being a significant turning point in
China and Pakistan’s friendship, the CPEC also stands
out among the other six important corridors of the Belt
and Road and offers extensive potential for continuous
collaboration.

Importantly, CPEC promotes connectivity and re-
gional collaboration. However, it has sparked strategic
worries from several important powers, most notably
India. The success of CPEC, Pakistan’s economy, and
eventually the region’s prosperity depends on India and
Pakistan’s ability to reevaluate their regional strategies
and normalise their bilateral ties. The Pakistani-Indian
peace dialogue has so far been sporadic and centered
more on political and ideological disagreements than
on the countries’ common interests in economic deve-
lopment and cultural exchange.

35Statement by First Secretary, Permanent Mission of India to the UN, exercising India’s right of reply during the general debate
of 70" session of UN General Assembly [Electronic resource]. URL: http://mea.gov.in/Speeches-Statements.htm?dtl/25872/State-
ment by First Secretary Permanent Mission of India to the United Nations exercising Indias Right of Reply during the General Debate

of 70th session (date of access: 12.12.2022).

%*Menon S. As China’s Pakistan ties deepen, India needs a strategy to mitigate the fallout [Electronic resource]. URL: https://
thewire.in/diplomacy/chinas-pakistan-ties-deepen-india-needs-strategy-mitigate-fallout (date of access: 06.01.2023).

5"Malik A. What CPED means for South Asia: it fundamentally alters Pakistan’s alighment, sundering its link to the subcontinent
[Electronic resource]. URL: https://www.orfonline.org/research/what-cpec-means-for-south-asia/ (date of access: 14.01.2023).
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Conclusions

The world’s largest region in terms of both area and
population is Asia. As the most populated region in
Asia, the region covered by this study offers tremendous
potential for commerce, economic cooperation, and
greater integration.

Transportation infrastructure and integration have
a complicated relationship, as our analysis shows.
Contacts among nations are strengthened via trans-
port infrastructure, and ITCs support many forms of
international collaboration. According to our examina-
tion of South Asian international transport corridors,
geopolitics and the predominance of national interests
determine how countries engage along these corridors.
As follows from our analysis, the region covered gives
international transport projects a high priority as they
are crucial to the growth of the individual nations and
the region as a whole.

If India and Pakistan could settle their differences,
regional ties might be enhanced and reinforced. India
can build contacts with the Russian Federation and Cent-
ral Asia through the INSTC while avoiding its regional
competitor, Pakistan. By spending 2.1 bln US dollars,
including the expansion of port “Chabahar” in Iran and
the building of the 500-kilometre Chabahar — Zahedan
railway line, India has demonstrated its interest in the
INSTC project. port “Chabahar” competes directly with
Pakistan’s port “Gwadar”.

The INSTC serves as both an economic and political
development engine for India and a check on China’s
expanding regional dominance. South Asian countries
have a chance to expand their regional and global influ-
ence as a result of the Western political and economic
blockade of Russia. The INSTC might be used by EAEU
members as a means of diversifying imports and export.

India makes a substantial contribution to the crea-
tion of a coordinated network of transport corridors both
inside and outside of South Asia with its “Act East” and
“Neighbourhood first” projects. From a geopolitical per-
spective, India may be a key player in the integration of
Western, Central, South, and Southeast Asia. It strives to

expand its influence internationally and uses the INTSC
as a vehicle to project its soft power.

Across the border, China and Pakistan are build-
ing the CPEC. The corridor stands out among the Belt
and Road’s six main economic arteries and gives China
speedy access to the Indian Ocean. It also marks a signi-
ficant turning point in the history of ties between China
and Pakistan. Additionally, the CPEC acts as a geopo-
litical and economic alternative to the Malacca Straits,
China’s primary accessway to the Indian Ocean. Simul-
taneously, China and India are changing the pattern of
influence in South Asia, as indicated by the expanding
roles of China and India in multilateral economic and
security diplomacy (e.g. as members of the G20), and
the variety of other international entities participat-
ing. It appears that a new global order is taking shape,
with China, the United States, Russia, and India actively
pursuing their interests while the EU members perform
a difficult balancing act.

South Asia is entering the geopolitical and econo-
mic centre stage in this shifting geopolitical landscape.
Regional integration might spread over all of Eurasia
with improved connectivity. Russia conducts a balanced
foreign policy in South Asia and may make a substantial
contribution to this integration along with partners such
as China and Pakistan, as well as India, Iran, and Af-
ghanistan [20, p. 174].

In the South Asia region, an integrated transport and
logistics system would aid in several local and interna-
tional policy objectives, such as job creation, reducing
unemployment, and stemming out-migration.

In conclusion, the continuing international transport
corridor projects in South Asia contribute to a greater
level of regional integration and the involvement of
every state in world affairs. Despite the disagreements,
conflicts, and issues impacting its states, the area has
enormous potential to connect Central, Western, and
Southeast Asia. It is impossible to overstate the signifi-
cance of international transportation routes in this area
with a large population and vast territory.
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INBOUND TOURISM TO SOVIET BELARUS
DURING THE KHRUSHCHEV'S THAW AS A COLD WAR FRONTLINE

A.A. HUZHALOUSKTI

Belarusian State University, 4 Niezaliezhnasci Avenue, Minsk 220030, Belarus

The author of this article examines the use of inbound tourism to the BSSR during the Cold War for promoting the
Soviet way of life abroad. Despite a tripling of foreign visitors number during the Khrushchev’s thaw era, inbound tourism
continued to serve the same primary purpose as in earlier decades: to convince foreign audiences of the indisputable merits
of the socialist system and the Soviet way of life while enticing more people to visit. With this objective in mind, the technical
framework and intellectual foundation for the reception of foreign tourists were built. At the centre of this endeavour was the
agency “Intourist”, which worked closely with the Soviet government, Communist party organisations, and secret services.
International guests were also received by the international youth tourism bureau “Sputnik” and the Belarusian society for
cultural relations with foreign countries, which later changed its name to the Belarusian society for friendship and cultural
relations with foreign countries. The impressions and attitudes of foreign visitors towards the Belarusian Soviet reality are
reconstructed from a body of hitherto unstudied archive papers and magazines. Tourism was a crucial tool for the Soviet
Union in projecting its ideology. It was becoming an increasingly significant weapon in its political confrontation with the
West given the continually increasing number of tourists. Yet tourism was not only solidifying the opposing ideologies’
stances, it was also bringing them closer together, and public diplomacy was crucial in this process.

Keywords: BSSR; inbound tourism; Cold War; ideology; propaganda; tourist service.
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Mble BIIEpBbIe B HAYUYHbBINI 060POT apXMBHbIE NJOKYMEHTHI ¥ MaTepuasbl MePUOAVKM TTO3BOIIMIN PEKOHCTPYUPOBATh OT-
HOILI€HME MHOCTPAHHBIX TYPUCTOB, YMCIEHHOCTb KOTOPBIX C KAKIBIM IOJOM HEYKIOHHO POCia, K 6e0pyCcCKOil COBETCKOI
JIe/iCTBUTENbHOCTH. Bbhe3HOI Typu3M OKa3bIBal 3HAUMTEIbHOE UAEOIOrMUYeckoe BIAMSIHME Ha 3apyOeXHYI0 ayAuTOPUIO,
SIBJISIICSI MHCTPYMEHTOM TOJIUTUYECKOTO MTPOTUBOCTOSIHMS 3amnany. OMHOBpeMeHHO paciiMpeHMe TYPUCTUUECKUX CBSI3eit
CIOCcO6CTBOBAIO He TOJIbKO YKPeTUIEHNIO TTO3ULIVT TPOTUBOOGOPCTBYIOMIMX CTOPOH, HO U B3aMMHOMY OTKPBITUIO IPYT APYTA,

B TOM YMCJI€ C TTOMOIIbI0 HAPOIHO AUIIOMATUNA.

Kntouesste cnosa: BCCP; Bbe3IHOI TYpU3M; XOJIOIHASI BOHA; MIE0JIOTHS ; TTporaral/ia; TypUCTUUeCKoe 0OCTYKMBaHMeE.

Introduction

The peaceful coexistence of the socialist and capita-
list regimes became a cornerstone of Soviet foreign po-
licy after J. Stalin’s death. N. Khrushchev viewed coexis-
tence as a never-ending struggle with the West in the
areas of politics, ideology, and culture. In reality, the So-
viet Union’s foreign policy was divided between the
need to compete with the West and to cooperate with
it. Its dualism resulted from this fundamental trade-off.

The doctrine promoted a rise in mass inbound tou-
rism and more interactions between Soviet residents and
foreigners. Even in the early Khrushchev’s thaw years,
the diversity of tourists was impressive. Among them
were veterans of the German labour movement, French
school teachers, Swedish footballers, Indonesian legisla-
tors, and Icelandic union leaders. The Paris Grand Opera
vocalist R. Gore, the Belgian pianist A. de Vries, and the
Australian violinist B. Kimber all had performances on
the Minsk theatre stages in 1960. In September 1961, the
Belarusian State University established a foreigner pre-
paration programme. Children from France, Italy, the
Netherlands, Austria, and Finland spent their summer
vacations in pioneer camps in Belarus. The first Minsk
travel guide was published in English, Spanish, and
Mandarin [1].

A. Mickiewicz’s great-grandson, the French journalist
E. Horetsky, expressed his happiness with the way his dis-
tinguished ancestor’s memory was honoured at his birth-
place in the city of Novogrudok in 1957'. N. Khoda-
sevich-Léger visited Minsk in 1959 with her husband
and two sons of the general secretary of the French
Communist party, M. Thorez, and left with a quite fa-
vourable impression [2, p. 37]. A “New York Times” jour-
nalist J. Reston referred to Minsk as “a symbol of the

Soviet government’s achievement in reconstruction” in
October 1957. The peasants “felt confidence”, according
to him, and “ate well”. The Western region of Belarus,
he continued, reminded him of “the enormous planes of
the United States beyond the Mississippi River”Z.

Several historians and experts in international re-
lations have studied the interactions between Belaru-
sians and foreigners in the late 1950s and early 1960s.
V. G. Shadursky looked at how individuals during the
Cold War communicated their ideas through litera-
ture, film, theatre, and the visual arts [3, p. 63—146].
I. M. Aulasenka detailed how Belarusian authors came
into contact with the West and utilised creative discourse
to sway Belarusians’ opinions against it [4, p. 136—187].
By concentrating on the economy of travel exchanges
between the People’s Republic of Poland and Soviet Be-
larus, G. F. Shapaval depicts the rise of mass interna-
tional tourism in Belarus in the mid-20™ century in his
study of the history of Belarusian tourism [5, p. 109-122,
141-151]. M. B. Nesterovich showed in his article the
“people’s touristic economy”, the smuggling of products
by residents of Soviet Belarus and the Polish People’s
Republic in particular [6, p. 303-307].

Inbound tourism in Soviet Belarus, however, has not
been thoroughly explored as a unique socio-economic
and political and ideological phenomenon during the
Khrushchev era, as our review of the existing literature
reveals. This study demonstrates how inbound tourism
played a crucial role in socioeconomic communication
in Soviet Belarus. The Belarusian communist party’s top
officials viewed foreign travel as a front in their ideolo-
gical confrontation with the West and devoted a growing
number of personnel and resources to it.

Creation of tourist infrastructure

The Council of Ministers of Soviet Belarus founded the
department of foreign tourism in 1953. Belarus’ Ministry of
Interior eased significantly the restrictions on foreigners’
movement. The Kremlin did not respond to the “signal”
given by the first secretary of the Central committee of
the Belarusian Communist party N. Potolichev, that this
decision “gives a chance for enemy agents to access the
territory of Belarus with impunity”® (hereinafter translated
by us. - A. H.). The Belarusian society for cultural relations

with foreign countries hosted 53 foreign delegations from
23 countries between 1953 and 1958. International youth
tourism bureau “Sputnik” was launched in 1958.

The joint stock company for international tourism
“Intourist” established itself in Minsk in 1955, and in
Brest several months later. Foreign visitors number in-
creased significantly thereafter. The Communist party
charged “Intourist” with the duty of developing positive
impressions of the USSR and the successes of its socialist

"Mirachycki L. Adam Mickiewicz’s great-grandson in Novogrudok // Litaratura i mastactva. 11 May 1957. No. 38. P. 4 (in Belarus.).
2American correspondent Reston about visiting Belarus // Sov. Belorussiya. 15 Oct. 1957. No. 236. P. 4 (in Russ.).
3Natl. Arch. of the Repub. of Belarus (NARB). Fund 4p. Invent. 100. File 6. Sh. 58-59.
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system in addition to its apparent function of catering
to tourists. The board of “Intourist” required from its
partners abroad full payment for the whole spectrum
of tourist services, including the constant accompani-
ment of visitors by local guides, to retain the highest
level of control over tourists. Many visitors, especially
those from capitalist nations, were perplexed and even

upset by this service arrangement. Still, it was power-
less to halt the rising interest in a nation engaged in
a remarkable social experiment under the guise of com-
munism. The number of tourists served by the Minsk
branch of “Intourist” increased from 500 in 1956 to over
3,000 people in 1957. About half stopped in Minsk only
briefly while passing through* (fig. 1).

Fig. 1. A group of American photographers
upon arrival at the Minsk airport (1966).
Source: Belarusian State Archive
of Audiovisual Documents (BSAAVD). 0-077477

During the Khrushchev’s thaw period, the Soviet
Union’s accomplishments in post-war reconstruction,
science, and culture, as well as its international sta-
ture, attracted significant attention and prestige. So-
viet victories in the space race sparked curiosity and
jealousy in the West. International tourists praised
Minsk’s new housing neighbourhoods and its educa-
tional, cultural, and recreational facilities.

Nonetheless, despite the increase in tourism, service
options frequently remained constrained. The major
barriers were a lack of proper tourism infrastructure,
poor service, and a general inability to satisfy the grow-
ing levels of expectations. For example, in June 1960,
the Belarusian KGB chief V. Petrov alerted the first sec-
retary of the Belarusian Communist party K. Mazurov
that the entire route from Brest to the border with the
Russian Federation was lined with numerous old homes
houses, barracks, half-destroyed barns, and steambaths.
This was especially true in the districts of Gorodishchi,
Stolbtsy, and Dzerzhinsk. He thought that the cinema
“First”, built in Minsk during the nazi occupation, made
a negative impact on visitors®.

East German passengers on a “friendship train” in
May 1959 made the following remark: “You have con-
structed lovely residences, it appears like you love your
people and let them rest well, but why are you embar-
rassing yourselves with such bad bathroom hygiene?”°.
The lack of information desks, fast food restaurants,
porters, and reliable long-distance phone service in Be-
larus irritated tourists from capitalist countries even
more. Many of these flaws increased the doubts that
foreigners had about the Soviet way of life.

Between the middle of the 1950s and the beginning of
the 1960s, the Belarusian government made substantial
efforts to improve the number of lodging alternatives,
develop and repair roads, preserve landmarks, and en-
hance the availability of souvenirs and other tourist-re-
lated goods. The Belarusian Council of Ministers enacted
the resolution of 7 February 1956 “On enhancing the
reception and serviced for foreign delegations and fo-
reign visitors”. Dissatisfied with the speed and quality of
its execution, the government promulgated on 20 March
1957, a further resolution, “On measures to enhance the
hospitality and other services for foreign delegations

“Foreign guests in Minsk // Sov. Belorussiya. 25 September 1957. No. 227. P. 4 (in Russ.) ; Foreign tourists // Sov. Belorussiya.

11 June 1957. No. 136. P. 4 (in Russ.).
NARB. Fund 4p. Invent. 62. File 531. Sh. 281.
®Ibid. File 509. Sh. 121.
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and inbound tourists”. The situation finally started to
get better. A list of specific actions to promote the re-
public’s tourist infrastructure from 1960 to 1965 was
contained in a third resolution of 13 November 1959 “On
measures to expand the services for foreign visitors””.

The USSR Cabinet of Ministers enacted a historic
decision of 28 January 1961 “On enhancing services for
foreign motorists on Soviet roadways”, as a consequence
of the work done by the government committee headed
by A. Kosygin. The proposal included a detailed plan
for the construction of petrol stations, service stations,
lodging and catering facilities, as well as a system of ori-
entation in English. The resolution also noted the nearly
total lack of infrastructure for auto tourism, including
on the Brest — Moscow highway. Even provisions for
the restaurants along the routes taken by international
tourists (crabs, caviar, milk, juices, wine, and coffee)
were included. The camping location in Volchkovichy,
outside of Minsk, already had a satisfactory food outlet
running when the mentioned resolution was enacted?.

The renovation and modernisation of hotels and res-
taurants that catered to foreign visitors were required by
a decision dated 9 April 1962, which replicated the USSR
Communist party resolution “On developing tourism ties
with foreign countries”. Restaurants had to improve their
menu selections, culinary standards, and customer ser-
vice. To upgrade services for organised tourists, buses
would be equipped with sound systems, tour guides would
be supplied with instructions and reference materials,
and albums, brochures, and postcards would be printed
in foreign languages’.

The Belarusian Cabinet of Ministers established the
department of international tourism in May 1964, re-
sponding, in large part, to a sharp increase in the number
of foreign visitors. Its duties included anything from
running petrol stations that provided high-quality fuel to
foreign visitors to educating tour guides on politics and
ideologies. When the 6™ Annual world festival of youth
and students was held in Moscow in 1957, nearly 110,000
foreign visitors learned about Belarus. In the follow-
ing year, which was more typical, inbound tourism fell
by 50 % but continued its upward trend. 19,817 of the
72,604 foreign visitors to Belarus in 1968 visited Minsk.
14,018 of these tourists were nationals of capitalist na-
tions, including, but not limited to, the United States,
Germany, Italy, Belgium, France, and the United Kingdom.
Around 70 % of them were motorists'°.

In June 1964 the Council of Ministers identified
among its foreign tourism office’s top priorities the
construction of a 400-bed hotel for foreign visitors to
Minsk. Originally named “Beryozka”, it opened under the
name “Yubileinaya” in 1968. A hotel for foreign motorists
for 200 beds was another priority with which the tou-
rism office was entrusted. The motel-camping “Minskii”
opened its doors in 1967. Finally, the foreign tourism
office was tasked with organising trade in convertible
currency through a network of “Beryozka” shops. In 1968,
the network’s total sales amounted to 321.9 thousand
convertible roubles'®.

The department of international tourism’s limited
personnel, led by Belarusian career diplomat P. Asta-
penko, had to deal with several everyday difficulties in
addition to its pressing obligations. An excerpt from
a 1965 report by a Moscow inspector sheds light on the
nature of these challenges. The inspector determined
the following after evaluating Brest’s facilities for inter-
national visitors: “The furnishings at the border crossing
are worn out and neglected. The windows are dressed
with lavish, worn draperies. The employees’ quarters at
the customs are in a sorry state. The table is damaged,
and the sofa and chairs are outdated and filthy. How-
ever, at the sanitary station, the furniture is beyond re-
proach. The border crossing point has no running water.
The building’s roof leaks during heavy downpours. The
equipment at the fuel station is outdated, unsightly and
generally in bad condition. The one motel in the city,
Boug, provides subpar amenities”'2.

Foreigners were often dissatisfied with the way the
Soviet customs conducted their business. Customs
personnel occasionally overreacted out of fear of spy-
ing. As an illustration, an 80-year-old Canadian called
Churila, a native of Smorgon, “wept helplessly” when
a handful of soil from his homeland that he had wrapped
in a handkerchief was taken from him for radioactive
testing as he was passing through customs in Brest'®.

To address the acute shortage of trained personnel
for receiving foreign visitors, the Minsk State Pedagogi-
cal Institute for Foreign Languages introduced language
courses for professionals in 1960 and two secondary
schools in Minsk (school No. 24, school No. 64) offered
comprehensive language programmes. The translation
departments of the Minsk State Pedagogical Institute for
Foreign Languages were created in 1964 by the faculties
of English, German, and French.

“Through the looking glass", Soviet style

Because of the Cold War between the United States
and the Soviet Union, travellers on both sides faced con-
siderable limitations on where they could visit. As part

"NARB. File 462. Sh. 60 ; Ibid. File 532. Sh. 88-91.
81bid. File 551. Sh. 52-57.

°Ibid. File 595. Sh. 281-285.

1ONARB. Fund 100. Invent. 2. File 1. Sh 1.

Tbid. File 1. Sh. 2-3 ; Ibid. File 11. Sh. 4.

21pid. File 7.Sh 7.

of its “peaceful coexistence” policy, the Soviet leadership
that succeeded J. Stalin in 1953 eased travel restrictions
for foreigners. However, even as it worked to improve

BKarpyuk A. N. Parting with illusions. Hrodna ; Wroctaw, 2008. P. 140 (in Belarus.).
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the infrastructure for tourists, it also sought to con-
trol every aspect of a visitor’s journey to ensure that
they only saw the best of the Soviet Union. No visitor
could enter Soviet Belarus without some status, such
as a tourist, businessman, or diplomat. There was lit-
tle room for a tourist’s personal preferences because
everything about their programme and agenda was
scheduled. Visitors were escorted, and their arrival times
and accommodations were planned. The Starobyn Com-
munist party committee meticulously planned the visit
of N. Sharko, a US citizen and a Belarusian emigrant to
his home in a Starobyn district village in 1960.

10 May. To arrive at Metyavichi village. To stay with
the son for the night. To meet the family members.

11 May. From 11:00 to 17:00. To see the daughter in
the same village. Then to visit the cooperative farm. To
stay with the son for the night.

12 May.From 11:00 to 14:00. To visit the sister in the vil-
lage; after 13:00 to go back to the son’s residence. The
second sister arrives from Sakovichi.

13 May. From 15:30 to 17:00 to visit the Metyavi-
chi secondary school, to have lunch and free time from
13:00 to 15:30, 11:00 to 13:00 to visit the village store,
club, and library. To spend the evening viewing a movie.

14 May. From 12:00 to 16:00 to visit the Chkalov
cooperative farm, Pogost secondary school and the
village hospital. To return to the son’s house at 16:00
and to rest.

15 May. To visit the city of Soligorsk from 12:00 to
16:00, and to observe the construction of the potash fac-
tory. To return to the son’s house at 16:00 and to rest'*.

The party and government entities created a con-
fidential list of locations recommended for visiting by
foreign delegations as a follow-up to the Central Com-
mittee of the Belarusian Communist party’s 1955 de-
cision “On improving reception of foreign delegations
visiting Soviet Belarus” adopted on 29 September 1956.
In addition to the State Art Gallery, the Great Patriotic
War Museum, and the State Literary Museum of Yanka
Kupala, it also included the Minsk Tractor Plant, Minsk
Printing Works, the television studio, the Belarusian
State University, the State Library of the Belarusian SSR,
the central bookstore, and the top kindergartens and
schools across the capital. Similar lists were created for
regional centres at the start of 1956. Local government
officials in Mogilev, for example, chose 39 tourist at-
tractions'®.

Throughout the latter half of the 1950s, there were
more places that foreigners could visit. By 1961, around
100 sites were open in Minsk alone. The list was ex-
panded in 1965 to include lake Naroch, Belovezhskaya
Pushcha National Park, and several hunting resorts.

M“NARB. Fund 4p. Invent. 53. File 62. Sh. 164.
5Ipid. Invent. 62. File 453. Sh. 41-42, 144-148.
161hid. File 601. Sh. 6.

"Tbid. File 542. Sh. 288-290.

I8N ARB. Fund 100. Invent. 2. File 2. Sh. 9.
YIbid. Fund 4p. Invent. 62. File 585. Sh. 28—37.
1bid. Fund 100. Invent. 2. File 5. Sh. 10.
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Industrial businesses and communal farms, on the other
hand, were removed from the list. Unofficially, it was
said that the production process was being negatively
impacted by foreign visitors'®.

The Communist party was focused on ideology, while
the government was largely concerned with tourism
logistics. For example, the resolution “On measures
furthering the development of foreign tourism in the
Belarusian SSR” adopted on 1 December 1959 required
that all excursion materials for foreigners be approved
by the ideological department of the party committee
of the city of Minsk. Moreover, it stipulated that a train-
ing conference be organised in Minsk in 1960, to which
the tour guides and employees of the suggested tourist
attractions would be invited'”.

On 15 May 1965, the Belarusian Communist party’s
Central Committee adopted a resolution titled “On steps
to increase propaganda work among foreign visitors to
soviet Belarus”. According to the resolution, public com-
missions would be established to oversee activities
involving foreign visitors and would report to the party
committees of the cities of Minsk, Brest, and Grodno.
Writers, artists, and composers were expected to demon-
strate a thriving cultural life during their arranged con-
tact with tourists. The best Belarusian films and books
were being translated for this purpose, and multilingual
leaflets on the socialist way of life were being prepared'®.

Foreign visitors from capitalist countries received
“operational escort” from the KGB’s 7" directorate. This
round-the-clock surveillance was put in place to halt
“unwanted” interactions and activities as well as to stop
deviations from the pre-approved routes. In the early
1960s, a dedicated KGB telephone line was constructed
along the Brest — Moscow route to help with this activity.
“The rules on the residence of foreigners and stateless
people in the USSR”,in 1962, provided a legal foundation
for KGB activities among foreigners. A secret addendum
governed the deportation of foreign nationals for spy-
ing, anti-Soviet activities, and speculation on items like
clothing or consumer goods"®.

Much like the party ideologues and secret agents,
tour guides and interpreters were in the vanguard of
the Cold War battles in the travel and tourism industry.
Summer was the busiest time. For example, 11,177 tou-
rists took part in almost 600 tours of Minsk in 1965
alone. Tour guides were advised on how to engage in
debates about ideologies and respond to uncomfortable
questions. A tour guide’s ability to steer visitors away
from the negatives and towards the positives was seen as
a crucial talent. It was expected that tour guides would
be so kind and caring towards the visitors that they
would feel too ashamed to make negative comments.
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Still, it was believed that answering biassed questions
were essential for propaganda. A tour guide had to be
prepared to address questions such as why there was only
one political party in the USSR, if there was any private
farming allowed in Soviet Belarus, whether there were
German army cemeteries, and even why Minsk’s large
billboards were so unpleasant. Foreign visitors also ques-
tioned why women were working physically taxing jobs
like building pavements and why Belarusians appeared to
choose foreign goods and films over domestic ones. The
information section of “Intourist” gathered and examined

these and other unsettling queries before coming up with
suggested answers.

It was suggested to use public sector volunteers in
counter-propaganda efforts as inbound tourism in-
creased. In November 1963, A. Lisovsky, director of the
Minsk office of “Intourist” met with the Belarusian Com-
munist party leader P. Masherov and proposed creating
teams of Komsomol activists, high school students, and
young professionals to explain the merits of the Sovi-
et way of life to tourists who were interested not only
in theatre, museums or old churches but also in politics®'.

Lost in translation

Notwithstanding restrictions on visitors’ autonomy
and freedom of movement, the system for showcasing
the advantages of the Soviet way of life occasionally
broke down.

Brest citizens, for instance, said in a letter to N. Khrush-
chev in October 1960 that their city served as the entrance
to the USSR for all visitors, delegates, and foreign dignita-
ries. Tourists from outside visited the shops, inquired about
prices and costs, made notes, and took photographs. “The
Soviet Union announces in print and on the radio that
it has surpassed the United States in terms of meat and
dairy product consumption. However butter, fats, and even
sunflower oil had been unavailable in Brest for more than
two months. There is no meat, either, and even groats of
buckwheat have been out of stock for a while. Where is all
of it? Why are people standing up as they did to buy food
during the war if we are the richest and have everything?
How deplorable! Both our allies and adversaries call us
beggars at home,” read the letter?.

In private conversations with the locals, tourists lear-
ned information that was at odds with the idealised per-
ception of Soviet reality. A Russian-speaking German
tourist approached an old woman on the street in Minsk
and inquired about her life. The woman replied that she
lived in a room of 7 m?, had recently laid her mother to
rest, and was making 300 rubles per month®®. Three lo-
cals stopped the Federation of Russian Canadians mem-
bers as they were going through Sherashava village in
the Pruzhany district and declared that “this is how our
life is today. It is because of the Bolsheviks who have
dispossessed us. Nonetheless, you are dressed smartly”.

A Belarusian emigrant named D. Gorbatsevich visited
his birthplace, a village in Slutsk district in 1966, and
lamented “the deep degradation” of the villagers from the
“huge quantities of moonshine” they frequently drank?*.

With their cameras, foreigners documented the queues,
squalor, and drunkenness. The public who still viewed
Westerners as them versus us, treated them with growing

2INARB. Fund 4p. Invent. 62. File 625. Sh. 96.
221hid. File 548. Sh. 118.
B1bid. File 509. Sh. 121.

suspicion and occasional mistrust. In 1961, a group of
watchful Minsk citizens barred two West German pro-
fessors from photographing intoxicated people, partially
destroyed dwellings and shabbily dressed peasants. The
photo cassette was taken in reaction to the public outcry,
the academics received a warning, and rules were created to
prevent future occurrences of this kind?. During the same
tourist season, several Minsk citizens intervened when
French photographer R. Gué was photographing a nine-
year-old pupil. They thought the image would show the
child as a beggar?®. Several British World War II veterans
were taken to a police station in the summer of 1968 after
they photographed themselves standing in a lengthy line
in front of a barrel of dry wine on a Minsk street*’.

It was thought that Western provocateurs were sending
tour groups to Soviet Belarus to undercut Soviet propa-
ganda. The administration of the Minsk State Pedagogical
Institute for Foreign Languages reported that the English
and French philology students who came to Minsk in
the 1967/68 academic year to study Russian in the first
summer courses may have been assigned the task of
gathering intelligence through “inappropriate” means,
such as speaking with the residents or taking pictures
of forbidden objects. The institute also complained that
most students rejected narratives about the heroic past
and the sacrifices made by the Belarusian people during
the Great Patriotic War and declined to visit any sites
connected to these topics while in Minsk?.

To present the USSR as a forward-looking nation,
the party ideologists supplemented the war theme with the
topic of the welfare state that its citizens were enjoying.
Free housing, healthcare, education, and other bene-
fits were emphasised. Visits were organised to model
summer camps where children could rest for free. Still,
many visitors remained unimpressed. To highlight
achievements in industrial production was even harder.
Nevertheless, the best communal farms and cutting-edge
enterprises were shown to tourists.

2 Gorbatsevich D. Two month visiting the collective farmers (notes of American tourist). New York, 1967. P. 47.

25NARB. Fund 4p. Invent. 62. File. 571. Sh. 216.

26Stralcow B. Sensation on a dump // Zviazda. 22 August 1961. No. 198. P. 4 (in Belarus.).

2"NARB. Fund 4p. Invent. 62. File 718a. Sh. 62.
“%Ibid. Invent. 73. File 283. Sh. 77.
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On a visit to the Minsk Worsted Factoryin 1961, Italian
communists were astonished to discover that Belarusian
weavers had harsher working conditions and fewer holi-
days than their Italian colleagues. They also noted that,
compared to floor workers, the compensation of technical
and engineering staff was low?.

After visiting the Minsk Motorcycle Plant, A. Harris
from the metalworkers’ union in the city of Nottingham
claimed that similar businesses in his country had made
significant strides in increasing worker autonomy, im-
proving working conditions and making the workplaces
cleaner and more pleasant. Harris said that for every
42 hours worked, employees at a comparable plant in
Britain had two days of rest. His firm “Raleigh” produced
1,800,000 bicycles a year, while the Minsk factory, with
the same 6,000 employees, only made 320,000%°.

New Zealand poultry farm managers surprised their
counterparts at the Minsk Poultry Plant by revealing that
most international facilities kept their production areas
lit and played music to increase productivity>'.

The ideologists of the Khrushchev era supported in-
ternationalism as a unifying force among the significant
ethnic variety. By showcasing how the various ethnicities
in the Soviet Union were keeping their identities, they
hoped to improve the country’s appeal. Visits to the
Union republics were intended to show off their vibrant
cultures. Yet, intense Russification of Belarus left little
space for even a passing ethnic influence.

G. Veresov, a chess player and the head of the Belaru-
sian society of cultural relations with foreign countries,
wrote to T. Kiselev, the secretary of the Belarusian Com-
munist party Central committee: “In 1954, members of

a Polish delegation made the informal comment that
they had seen too much of Russia and not enough of
Belarus during their visit to the republic. Other delega-
tions have expressed similar views. In contrast to other
Soviet republics, ethnic distinctions are hardly noticeable
in Soviet Belarus. Signs, posters, slogans, and billboards
are frequently in Russian, even in Minsk, the capital
city. Amateur and professional troupes and choirs rarely
performed Belarusian music, dance and drama. Polish
and Czech troupes sometimes offered more Belarusian
content. The Belarusian Publishing House commissioned
few translations of works by Belarusian writers>2.

When visitors brought up sensitive topics or made
disparaging remarks about what they observed, host
organisations in Belarus usually saw them as provo-
cateurs. Guides and interpreters were formally tasked
with responding to these insinuations. F. Herrington,
a photo reporter for the publication “Look”, visited
Minsk as a wealthy tourist on 15 June 1967. According
to an incident report, “he has shown utter disregard for
the situation ever since he arrived. He made it clear that
he was here on business and immediately wanted to be
brought to the city to snap photos. F. Herrington wanted
to see historical cemeteries and meet an abstract artist”.
Instead, the American photographer was taken to see
a bested factory’s model kindergarten. As an alternative
to meeting an abstract artist, he was offered a visit to
A. Bembel’s studio. F. Herrington finally warmed to Be-
larus after a meeting with P. Rumyantsev’s relatives at
the House — Museum of the 1% Congress of the Russian
Social Democratic Labour Party, as the “Intourist” offi-
cial’s incident report claimed>>(fig. 2).

TYHKT MEJGKAHHA HERATOPBIX

BAMEKHBIX JKYPHAJICTAY.

Fig. 2. Zhitnitsky M. Point of view of some foreign
journalists.
Source: Vozhyk. 1959. No. 18.P. 12

29NARB. Invent. 62. File 571. Sh. 265.

01bid. Sh. 54.

51bid. Sh. 202.

3INARB. Fund 4p. Invent. 62. File 469. Sh. 77.
531bid. Invent. 47. File 562. Sh. 138-143.
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In 1964, the “Intourist” office in Minsk refused to
take an American-Canadian group of geographers on
a landscape tour of Polesye after consultation with the
secret services. A heated dispute ensued>®. The Fede-
ration of Russian Canadians occasionally reported dif-
ficulties with visiting relatives of Canadians who lived
close to secret locations.

J. Sorokin, an American visitor, was expelled from
Soviet Belarus in June 1965 after an attempt to visit his
family while on a group tour to Minsk. His countryman
J. Leon was also deported after offering a private driver
his gold watch in exchange for taking him to his relatives
in Bobruisk®. J. Sigelman, an American guest at the hotel
“Minsk” in August 1965, asked a porter to arrange a trip to
his family outside of Minsk. A police patrol followed and
stopped him along the way. As many as 10 foreign na-
tionals were deported from the BSSR in 1965, according
to V. Petrov, head of the Belarusian KGB*®.

During the Cold War, the US, the UK, and West Ger-
man intelligence services sent agents to Belarus posing
as tourists, according to the KGB. For instance, testify-
ing before the court of the Belarusian military district,
in March 1966, BND (Bundesnachrichtendiehst) agent

A. Piotrovsky admitted to carrying out an intelligence
operation and recruiting his brother while visiting Be-
larusian territory as a tourist on 30 August 1965,

In addition to using spies, Western intelligence ser-
vices also smuggled written materials to stir up anti-so-
cialist sentiment. A. Lisovsky explained in detail the tech-
nology used in this activity in his report to P. Masherov
on the outcomes of the 1961 travel season. He described
instances where hotel “Minsk” staff found anti-Soviet
literature in restrooms, corridors, under rugs, and in other
places. Some American visitors attempted to distribute
pamphlets with titles like “USA: a quick study of true
facts” or “Human dignity” while they were driving™.

Counterintelligence officers saw other unfavourable
effects of inbound tourism in addition to spying, in-
cluding prostitution, forgery, and cash transaction on
the black market. These shadowy aspects of Soviet life
were evident at the hotel “Minsk”, where the majority
of foreign visitors stayed at the beginning of 1960. For
instance, the said J. Leon was apprehended with a smug-
gler while exchanging money in the hotel’s “Minsk”
toilet. Con artists and room service were in competition
for access to foreign apparel and cosmetics.

Popular diplomacy through tourism

One mistake that trainee guides frequently made was
becoming too informal with the tourists, which led “In-
tourist” to refuse their services outright. In the meantime,
the climate of relative freedom encouraged many Bela-
rusians to establish unofficial ties with foreigners. The
Khrushchev’s thaw, if brief, revealed that intercultural
understanding stood on a solid foundation.

Author A. Karpyuk, who oversaw the “Intourist”
office in Grodno at the time, describes an event that
occurred in 1963 on the Paris — Moscow train. Students
from France were travelling together by train. During
a stop in Grodno, a train guard riding in the students’
carriage hurried over to A. Karpyuk and sobbed: “Come
here right away, comrade director of "Intourist"! There is
a naked woman in a compartment!”. The scene in the car
left A. Karpiuk speechless for a moment. A tourist men-
tioned that the young French were holding a pageant.
A.Karpiuk made it clear that beauty pageants were for-
bidden in the USSR. Then he turned to the train guard
and calmed him when the initial shock passed: “Do not
be afraid. It is just the French!”%.

Early in the 1960s, people-to-people diplomacy
emerged in the West, and it has since developed into
an essential aspect of international relations. The arms
race accelerated, global problems got worse, and popu-

3*NARB. Fund 4p. Invent. 47. File 657. Sh. 37.
35Ibid. Fund 4p. Invent. 62. File 571. Sh. 218.
5°Ibid. Invent. 2a. File 9. Sh. 173.

lar confidence in governmental institutions decreased.
Public diplomacy came into the picture. At its core was
the exchange of information. In addition to meetings
or marches, tourism was one of its key tools. Despite
their different origins and philosophical frameworks,
its actors shared a critical position on many societal
concerns and looked for common solutions. The Soviet
leadership supported these people-to-people diplomats
hoping to benefit politically from their activism (fig. 3).

A group of American quakers organised a peace march
from San Francisco to Moscow in 1960 to advance their
pacifist agenda and call for unilateral disarmament.
N. Khrushchev, the leader of the Soviet Union, agreed to
let them in despite his hostility to religion. Starting in
California, the marchers covered 10,000 km in about a year
and a half, walking across Europe and the United States.
Along the route, they handed out pacifist literature and had
conversations and debates mostly focused on putting an
end to the arms race. B. Lyttel led the team of five quaker
marchers that crossed the Polish-Soviet border in Brest
on 15 September 1961, and continued towards Minsk. In
each administrative district they crossed, secretaries for
ideology of the local Communist party committee escorted
them. Marching across the Minsk region from 20 to 25 Sep-
tember, they had meetings with the public in Stolbtsy,

37Fedorov K. Under the mask of tourist // Znamya yunosti. 13 March 1966. No. 52. P. 3 (in Russ.).

38NARB. Fund 4p. Invent. 62. File 571. Sh. 213.

39Karpyuk A. N. Parting with illusions. Hrodna ; Wroclaw, 2008. P. 220 (in Belarus.).
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Dzerzhinsk, Fanipol, Zhodino, and Borisov. The meeting
with the citizens of Minsk was on 23 September at the
office of the Belarusian society of friendship and cultural

relations with foreign countries. While in Minsk, they car-
ried the poster “Nations of the world disarm unilaterally”
and distributed pacifist leaflets.

Fig. 3. Participants of the San Francisco - Moscow peace march head
to Brest after crossing the Polish-Soviet border (1960).
Source: BSAAVD. 0-083504

The quakers urged their audiences to join their appeal
to the Soviet and American leadership to halt prepara-
tions for a nuclear war and refrain from constructing
military bases. They called on the public to refuse to
enlist in the military or work in military factories. The
hand-picked members of the Belarusian public begged
to differ and lay the blame for the arms race squarely
on the United States. Nevertheless, the Americans were
given a cordial reception. They were met with concerts
and offered lunches, and they left with an overall posi-
tive impression, as the event organisers reported?’.

Three years later, at Brest, another unusual party
of people-to-people diplomats crossed the Polish-

o

Fig. 4. American traveller L. Gillis with his family in Brest (1964).

Soviet border. L. Gillis, a 44-year-old restaurant owner
from Richmond, Virginia was travelling with his fa-
mily at the wheel of a covered truck nicknamed “Last
wagon West”. From 1963 to 1964, they drove across
Western Europe, through France and the Nether-
lands, en route to Minsk and Moscow. They relied
fully on the hospitality and generosity of the people
they met. So far as their visit was non-political, and
the authorities showed no interest in escorting them.
Therefore, they were free to make stops along the
Brest — Moscow highway, have conversations with
the people they met, take pictures and exchange sou-
venirs?! (fig. 4).

Source: BSAAVD. 0-055375

4ONARB. Fund 4p. Invent. 62. File 562. Sh. 160-172.

“Ipanamarow V. Three years on the road // Belarus. 1964. No. 10. P. 23 (in Belarus.).
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Several local publications, television shows, and even
the feature film “Beloved”, made at the studio “Bela-
rusfilm”, documented their travels. L. Gillis may have
had a soft spot for communism, but when an Ameri-
can wagon appeared in one of the scenes, the mem-
bers of the film studio’s artistic council were uneasy.
One of the council members, director V. Korsh-Sablin,

discerned references to several Western films, includ-
ing F. Fellini’s “Sweet life”. Nonetheless, the film was
eventually released, and this visit is now part of Bela-
rus’ documented history.

Public diplomacy expanded opportunities for un-
planned and unregulated contact between foreigners

and Belarusians.

Conclusions

It is no exaggeration to say that Belarus became more
open to the outside world as a result of Khrushchev’s
thaw. Throughout the latter part of the 1950s and the
beginning of the 1960s, Belarus welcomed tourists from
94 countries, including celebrities like G. De Santis,
M. Marceau, R. Kent, and V. Cliburn. Their visits sparked
advancements in the fields of science, art, music, and
fashion, and - significantly — they increased exposure to
novel concepts, especially for the intelligencia. Foreign
visitors served as ambassadors for intellectual freedom,
liberal democracy, and technical progress.

For many Soviet citizens, contact with inbound fo-
reign tourists during the Khrushchev’s thawwas an essential
first step in assimilating Western culture. Geography caused
these Westernizing influences to spread from Belarus
to the rest of the Soviet Union. From the middle of the
1950s, Belarus served as the USSR’s Western gateway,
through which thousands of Western and Soviet visitors

passed. As a result of this exposure to the West, Belaru-
sians gradually reexamined their past, questioned their
class conscience, and reassessed the social-realist un-
derpinnings of their art and culture. Yet, it also sparked
more active anti-Western propaganda.

The growth of inbound tourism coincided with a deep
transformation of Belarus in the late 1950s and 1960s,
accompanied by significant strides in production, sci-
ence, technology, culture and education. N. Khruschev’s
reforms were a time of positive expectations and great
achievements. However, the shortcomings of the system
of “advanced socialism” could not escape the view of
the inbound tourists. Institutions such as “Intourist”,
“Sputnik”, and the Belarusian friendship society worked
hard to create islands of high-class service for these
tourists, but even their best efforts failed to convince
many of these visitors that the bright communist future
was anywhere near.
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THE ACTIVITIES OF THE RUSSIAN-UKRAINIAN-POLISH COMMISSION
ON REPATRIATION IN 1921-1924

O. N. BOROVSKAYA*®

3nstitute of History, National Academy of Sciences of Belarus, 1 Acadiemichnaja Street, Minsk 220072, Belarus

The article considers the work of the Mixed Russian-Ukrainian-Polish commission on repatriation in 1921-1924 and the
issues affecting its effectiveness. The commission’s performance was highly dependent on the state of Soviet-Polish relations
at the time. Soviet Russia and Poland established diplomatic relations, but the bilateral ties remained tense, and these tensions
impeded the overall progress of repatriation. It is shown that especially during the Riga peace conference (September 1920 —
March 1921), the return of the prisoners of war and other nationals was recognised as an acute problem, and art. VII of the
Preliminary peace treaty of 12 October 1920, envisaged the creation of mixed commissions. Immediately, the Polish side asked
for the return of the prisoners of war, but the Russian-Ukrainian delegation insisted that it could proceed only if the truce
was extended, which the Polish side refused to do. It is emphasised that from the beginning, the Polish side was reluctant to
address the most contentious questions via the Russian-Ukrainian-Polish commission on repatriation. Disputes erupted over
the exchange of individuals, which the parties had committed to performing as a priority under the additional protocol of
understanding of 24 February 1921. The article details the cooperation between the Mixed commission on repatriation and
the relevant bodies on improving the material and sanitary conditions of the repatriates, notably, between the branches of the
Red Cross Society and the Central directorate for the evacuation of the population of the RSFSR, with a focus on the division
of the Mixed commission on reparation for the western region, which covered the Vitebsk, Gomel and Smolensk provinces
of the RSFSR and the BSSR. It is also shown that the Polish delegation of the Mixed commission on reparation was de facto
providing consular services to the Polish nationals in the western regions and the BSSR. It has been established that the ini-
tiative to close the process of repatriation of prisoners of war and refugees came from the Soviet side, and responded to the
decrease in the numbers willing to repatriate en masse (“in echelon order”, i. e. by evacuation trains). On 15 February 1923,
the Russian-Ukrainian delegation to the Mixed commission on repatriation announced its return and the suspension of the
evacuation trains. The Polish side was offered to take similar action and deal with any future matters concerning repatriation
by diplomacy. The Polish government suggested that the mandate of the repatriation commission be extended until 1 Februa-
ry 1924, and those of its divisions (in Kyiv, Kharkiv and Minsk) until 15 January 1924. The final protocol ending the mandate
of the Mixed commission on repatriation was not signed until 30 August 1924. The repatriation process and the work of the
commission were declared complete on 1 September 1924. The Polish delegation referred all unfinished repatriation cases
to the consular department of its diplomatic mission. The following estimates are given for the numbers of repatriates who
returned to their home countries during the mass repatriation period in 1921-1925: the Republic of Poland (over 1.5 min,
including 1.1-1.2 thnd returning independently), and the USSR (1.2 mln).

Keywords: repatriation; Russian-Ukrainian-Polish commission on repatriation; Tsentrevak of the RSFSR; prisoners of
war; refugees.
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AEITEABHOCTH POCCUMCKO-YKPAMHCKO-IIOABCKO1 KOMUCCUU
T1O PETIATPUAILIMIU B 1921—-1924 rr.

0. H. BOPOBCKAS"

Yememumym ucmopuu HAH Benapycu, yn. Akademuueckas, 1, 220072, 2. Mumck, Benapyce

PaccmaTtpuBaeTcs gesaTebHOCTbh POCCUICKO-YKPaMHCKO-TI0/IbCKO KOMMUCCUM 110 penarpuauym B 1921-1924 rr., Bbije-
JISTFOTCSI OCHOBHbBIE TIP06ieMbI ee PYHKIIMOHUPOBaHMSI. PaboTa KOMMUCCHUM BO MHOTOM OIPEeNIsyIach COBETCKO-TTOTbCKUMU
OTHOILIEHVSIMU TOTO BpeMeHU. HanpsikeHHOCTh B yCTaHOBJIEHUY AUIUIOMAaTUUEeCKMX CBSI3el MeXIy CTOPOHAMM OTPaXkalach
Ha o611eM xofe pernarpuanun. YTBepKAAeTcsl, 4YTO MpobjeMa BOEHHOIIEHHBIX M PeraTpuaHTOB MpuUoOpesia 0coOyIo aKTy-
aJIbHOCTh BO BpeMs PIsKCKoi MUpHO# KoHpepeHunn (ceHTI0pb 1920 1. — mapt 1921 1.). B cT. VII [IpeMuHapHOTro MUPHOTO
JoroBopa oT 12 okTsi6pst 1920 r. mpeLycMaTprBaaoCh CO3IaHNe CMeIlaHHbIX KoMuccyit. CTOPOHBI 66N 065I13aHbI 3aKITIOYUTH
corjaiieHue o pernaTpuaiyu. [losbcKkast CTOpOHa Ipejjaraia cpasy HauaTh 06MeH BO@HHOIUIEHHBIMM, HO POCCUIICKO-YKpa-
VIHCKasl Jeneranusi CYMTaga 3TO BO3MOKHBIM TOIBKO ITPY IIPOAJIEHMM CPOKa IlepeMUpPUsI, Ha UTO He COITIalllaluCh MONIbCKIE
npencraBuTenn. [logyepKuBaeTCs, YTO C CAaMOTO Hauajaa paboThl POCCUIICKO-YKPAMHCKO-TIOBCKO KOMUCCHUY TI0 peraTpua-
LMY BBISIBWJIOCh HEXXEJIaHMe MOJIbCKOY CTOPOHBI PeliaTh CIIOPHbIE BOMPOCHI. Pa3HoTacust Hauaayuch Mpy 00CYKIEeHNUM TTep-
COHAJILHOTO 06MeHa, KOTOPBIi, B COOTBETCTBUM C JOTIOTHUTEIbHBIM MTPOTOKOJIOM K COT/aIieHuio ot 24 despans 1921 r.,
JIOJDKEH ObUT MMPOU3BOAUTLCS B MEPBYIO ouepenb. [TokazaH MpoIecc COTPYIHMYECTBA CMENIaHHO KOMMCCUY TT0 peraTpua-
LMY C OpraHaMy, 3aHMMAaLIMMMCS BOIIPOCAMM YIIyUIIeHMsI MaTepUaTbHOTO M CAHUTAPHOIO ITOJIOKEHUST pernaTpUaHTOB:
otnenenusivMu O61ectBa Kpacnoro Kpecra, IleHTpanbHbIM yIIpaBieHueM 10 3BaKyanyu Hacenenust PCOCP. O6paiiaertcs
BHMMaHMe Ha crenuduKy gesTeIbHOCTY OTAENeHMs CMeIlaHHO KOMMCCHUY 10 peraTpualim 1o 3anagHoi obnactu PCOCP
(Butebckas, T'omenbckast u CmoneHckast ryoepaun) 1 BCCP. Kpome 3Toro, yKa3biBaeTcs, UTO Guiiman KOMUCCUY C TIONbCKO
CTOPOHBI (PAKTMUECKY BBITIONHSIT KOHCY/IbCKYME (QYHKIMM B OTHOIIEHUY TOTbCKUX TPaXkIaH KaK Ha TePPUTOPUM 3artaHO
o6nacty PCOCP, tak u Ha Tepputopuu BCCP. YcTaHOB/IEHO, UTO MHUIMATHBA T10 IPUMOCTAaHOBKE Ipollecca penaTpuaium
BOEHHOIUIEHHbBIX U GEXeHIIeB IMPUHAJIEKUT COBETCKOM CTOpOHE. [[pMUMHOI 9TOTO CTaI0 YMEeHbIlIeHe KOJMUYecTBa JTofe,
SKeJIAIOIMX BbIEXaTh SIIEJIOHHBIM ITOPSIAKOM 3a FpaHUIIbI pecity6nk. B utore 15 deBpas 1923 r. 6b110 00BSIBIEHO O BO3Bpa-
L[eHU POCCUIICKO-YKpanHCKOI feneraiuy CMenaHHO KOMUCCUY 110 perlaTpUaliy U IPUOCTaHOBKe 3111eIOHHOI OTIIPaBKU.
AHasorMvYHbIe MepPbI ITPeJIaranaoch MPeAnpUHSITH MOJIbCKOM CTOPOHE, a B GyAyIeM penraTh BOIIPOCHI O peraTpuaim B -
IJIOMaTHY€eCKOM MopsiaKe. [T0JIbCKoe PYKOBOJICTBO CUUTAIO HEOGXOAMMBIM ITPOIJIUTD CPOK eI TEIbHOCTY PeraTpualyioOHHOM
kommccuu 1o 1 deBpans 1924 1., a B cOOTBeTCTBYIOIIMX OoTAeneHusx (B Kuese, XapbkoBe, MuHcKke) — o 15 ssaBapst 1924 r. Iog-
MMCaHye 3aKII0YNUTENIBHOTO MPOTOKOAa CMelIaHHOM KOMMUCCHUM T10 pernaTpualyuy Mpoun3o01Lio Toabko 30 aBrycra 1924 r. B utore
MaccoBas peraTpuals U IeaTeTbHOCTb KOMUCCUY ObUTY MPM3HAHbI OKOHUEHHBbIMM C 1 ceHTsI6pst 1924 1. Bce He3aBepilieHHbIe
penaTpyalOHHBIE AeJla TOAbCKAs Aenerauys rnepenana B KOHCYJAbCKUI OTHeN CBOeV UIIOMaTNYecKoi muccun. [IpuBogurces
KOJIMUECTBO PenaTpyaHTOB, BbIEXABIIMX MAaCCOBbIM MOpsiAKOM B 1921-1925 rr. B ITonbekyto Pecriybnuky (6ostee 1,5 MutH vesto-
BEK, B TOM uucie okosno 1,1-1,2 Teic. yenoBek, nmpuexaBummx ctuxuitHo) u B CCCP (1,2 MJIH yenoBek).

Kntouegvle cnoea: peratpualysi; poCCUIACKO-YKPaMHCKO-TIONbCKast KoMuccus o penatpuaiiuu; Lentpasak PCOCP; BoeH-
HOTIJIEHHbIE ; GEKEHIIBI.

Baazodapnocme. ViccienoBaHye 0CyIeCTBISUIOCh B paMKaX rOCyJapCTBeHHOI TPOTrpaMMbl HAyUHbIX MccieqoBanmit “06-
IIeCTBO ¥ TyMaHuTapHasi 6e30MacHOCTb 6eopycckoro rocyaapersa” Ha 2021-2025 rr.

Introduction

The activities of the Mixed repatriation commission C. Zotedowski [14] reviews the progress of repatriation

in 1921-1924 have not been researched as a separate
subject. Indirectly, its operations have been covered in
the studies on the lives of the prisoners of war and refu-
gees during World War I, the activities of the Central
directorate for the evacuation of the population of the
RSFSR (Tsentrevak) [1-3], the Belarusian administra-
tion for the evacuation of the population [4]. The Mixed
commission on repatriation active between the world
wars has received limited attention, apart from several
mentions in the historiography [5-9]. Polish, Russian
and Belarusian scholars have focused extensively on the
numbers of repatriates, while the systems and mecha-
nisms for repatriation have largely been overlooked,
including with regard to the Polish prisoners of war
held in the camps of Soviet Russia during 1921-1922.
The available publications mainly provide statistics on
repatriated Poles [10-13]. Notably, the Polish researcher

from 1918 to 1924, detailing the ethnic and religious
composition of the repatriates. A fundamental collec-
tion prepared by I. I. Kostyushko covers the regulatory
and legal frameworks and documents the numbers of
repatriated Polish prisoners of war [15]. A document
collection on population exchanges prepared by a team
of Polish researchers is also noteworthy in this con-
text [16]. However, the interaction between the central
institutions and departments, the local state authorities
and the management of the camps for the prisoners of
war have received scarce attention in these and other
studies.

Regulations, correspondence with the Main depart-
ment of forced labour, and the lists of repatriated Poles
can be found in the National Archives of the Repub-
lic of Belarus in fund 39 (Central department for the
evacuation of the population of the Western region),
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fund 40 (Belarusian administration for the evacuation).
The bulk of the documents on the topic are kept in two
Russian federal archives: the State Archive of the Rus-
sian Federation in fund 393 (Chief department of forced
labour), fund 3333 (Central department for population
evacuation of the RSFSR (hereinafter — Tsentrevak)), and
in the Russian State Archive of Social and Political History
in fund 63 (Polish bureau of the Central Committee of the
Russian Communist party of the Bolsheviks (RCP(b)) — ne-
gotiations and development of the normative framework,
the work of the Polish delegation in Moscow, and others).

Warsaw and Moscow were the commission’s opera-
tional hubs, and a sizable proportion of the repatriates
travelled through Belarus. The primary duty of the Be-
larusian administration for the evacuation of the popu-
lation, which was a division of the central department,
was to provide sanitary and medical care. The Mixed
commission on repatriation workers oversaw and coor-

dinated this operation. The commission’s efforts were
largely targeted at evacuating the population of Polish
descent, while the majority of those transported (up to
51.7 %) were ethnic Belarusians, Ukrainians, and Rus-
sians. Studying the commission’s operations will there-
fore yield insightful information about Belarus’ social
and economic history as well as its foreign relations.
This research paper examines the work of the Mixed
commission on repatriation in 1921-1924. Consistent
with this goal, its objectives were as follows: to explore
the tensions in Soviet-Polish relations during the Riga
peace conference (September 1920 — March 1921) affect-
ing the collaboration on building an effective repatria-
tion system, to describe the moments of tension during
the operation of the Mixed commission on repatriation
in 1921-1924, to explain the reasons for the reduction of
mass repatriation of prisoners of war, refugees, hostages
and civilian prisoners.

Research methodology

The operations of the Mixed commission on repa-
triation in 1921-1924 were studied utilising a set of
historical methodologies grounded in the principles
of historicism, and objectivity. With the historical and
systemic method, the structural and functional as-
pects of the Mixed commission on repatriation work
in 1921-1924 were uncovered, and the defining role of
the overall state of Soviet-Polish relations was demon-
strated. Evacuation train services were suspended as
the parties stood close to breaking off diplomatic re-
lations, and many of the terms of the Riga peace trea-

ty remained unfulfilled. Sampling, data grouping and
other statistical methods were utilised to estimate the
overall number of repatriates, prisoners of war and
refugees. The problem-chronological method made
it possible to reconstruct the activities of the Mixed
commission on repatriation as a sequence of logical
steps, from the proposal to establish a repatriation
system negotiated within the Commission on the ex-
change of prisoners, refugees, hostages, and internees
at the Riga peace conference to the suspension of mass
repatriation by rail.

Results and discussion

The Riga peace conference gave significant conside-
ration to the question of prisoners of war and repat-
riates. The Committee for the exchange of prisoners,
refugees, hostages, and internees, presided over by
E. Zalewski and I. L. Lorenz, addressed the subject of
prisoners. The Provisional peace treaty and the Armi-
stice agreement were both signed on 12 October 1920,
and the joint commissions were envisaged by art. VII
of the Riga peace treaty. The parties agreed to come to
a separate repatriation arrangement. In the view of the
Russian-Ukrainian delegation, this premise could only
be fulfilled if the armistice remained effective, but the
Polish delegates disagreed. The Polish side offered to
begin the exchange of war prisoners immediately. There
were protracted disagreements about how to define the
term “prisoner of war” when the treaty’s text was being
written. As a result, it was determined that only the ac-
tual combatants in the Polish-Soviet war of 1919-1920
would be included’.

A member of the Polish delegation L. Wasilewski
told the Soviet representatives on 26 October 1920, that
the Mixed commission on repatriation must be set up
and that exchanges must begin. A. A. Joffe, the head of
the Russian-Ukrainian mission at the Riga peace con-
ference, consented to the transfer of severely ill and
injured Polish prisoners from Minsk in exchange for
the transfer of twice as many Red Army detainees, given
their larger number?. L. D. Trotsky, the People’s com-
missar for military and naval affairs, believed that it
was vital to expedite the exchange of prisoners of war,
according to G. V. Chicherin, who informed A. A. Joffe
on 27 November 1920. The People’s commissar of fo-
reign affairs endorsed the idea of a prisoner exchange,
as evidenced by the resolution of E. M. Sklyansky, the
deputy chairman of the Revolutionary Military Council
of the republic®.

A commission for the return of hostages, detainees,
and internees was established in Riga to draft a treaty

'Russ. State Arch. of Socio-Polit. History (RSASPH). Fund 63. Invent. 1. File 190. Sh. 5.

Ibid. Sh. 82.
SRSASPH. Fund 5. Invent. 1. File 200. Sh. 25.

64



Me:xayHapoaHble OTHOLICHUS
International Relations

on repatriation. It was very active, meeting 11 times be-
tween the middle of October and the beginning of Novem-
ber 1920. 1. L. Lorenz presented the first draft of the treaty
on repatriation on 22 November on behalf of the Rus-
sian-Ukrainian delegation. The right of the Polish priso-
ners of war to select their country of citizenship was
brought up at the same time®.

On 24 December 1920, I. L. Lorenz transmitted from
Riga the final draft of the first 18 provisions of the trea-
ty on repatriation to G. V. Chicherin. A week later, on
31 December he announced a revision to the weekly
number of prisoners of war to be exchanged, stating that
4,000 Red Army soldiers would be sent back in return for
every 1,500 Polish prisoners of war®. A. A. Joffe notified
G. V. Chicherin on 17 January 1921, that the treaty on
repatriation had been printed but not signed. Because
there was still no agreement to extend the armistice,
the immediate exchange of prisoners could not begin.
The Polish side concurred®.

In the meantime, work had begun to prepare the re-
ceiving areas for repatriates. The Western front’s head of
the sanitary unit called a meeting on 29 January 1921, to
set the priorities and work out the procedure. A medical
examination of each train was planned at an isolation
checkpoint, and all confirmed or suspect cases would be
sent to medical facilities or evacuated by sanitary trains.
It was proposed that all incoming returnees would be
placed in quarantine before being sent to bathhouses
and stationed at barracks [15, p. 284-285].

The Repatriation agreement was signed on 24 Feb-
ruary 1921. The term “prisoner of war” was defined to
include combatants, who directly participated in combat
operations while serving in the armed forces of one of the
parties, non-combatants, or active members of the armed
forces of one party captured by the army of the other party,
and members of Polish army units and detachments cap-
tured by the Russian-Ukrainian armies on other fronts,
and disarmed and interned by the Russian and Ukrainian
authorities. Under the agreement, the prisoners would
be exchanged on the all for all principle. Forcible repatri-
ation was not permitted. The sick, disabled and inmates
kept in unfavourable conditions would be given priority.
The parties agreed to suspend all ongoing persecutions
and halt the execution of any sentences in relation to the
persons to be exchanged. Only heated wagons would be
used for the carriage of healthy prisoners during the win-
ter months, while the sick and frail would be transported
by sanitary trains, where possible. Prisoners with infec-
tious diseases would not be allowed to travel with the
healthy prisoners and would be available for return only
after they have recovered [15, p. 284].

“RSASPH. Fund 5. Invent. 1. File 191. Sh. 95.
*Ibid. Sh. 234.

“Ibid. Sh. 267.

"RSASPH. Fund 63. Invent. 1. File 191. Sh. 431.
81bid. Fund 17. Invent. 112. File 208. Sh. 2-3.
°Ibid. Sh. 56.

Before the joint commissions were even established,
A.A.Joffe told G. V. Chicherin on 6 March 1921, that the
dispatch of transports with Polish army prisoners of war
had to start no later than 10 days after the agreement
was signed. However, the expected first wave of priso-
ners of war did not show up at the exchange stations,
as promised by the Russian-Ukrainian side’.

To complete the repatriation, two mixed Polish-Rus-
sian-Ukrainian commissions were established within
a month, with offices in Moscow and Warsaw. There
were a maximum of 30 individuals in each delegation,
which consisted of three members, two of their deputies,
and any support personnel that was required. The two
joint commissions’ duties included facilitating the or-
ganisation and progress of the repatriation of prisoners
of war. Members of the commission were also granted
the authority to visit the locations where prisoners of
war were being held, as well as to register and maintain
records of prisoners of war (create lists)®.

It was decided that the repatriation commissions
would get to work as soon as the Riga peace treaty was
signed, without having to wait for its ratification. The lo-
cal authorities concerned were given an urgent directive
by the Soviet government to send the Polish prisoners of
war. The first return of Polish war prisoners was from the
Smolensk camp. It began on 19 March 1921, a day after
the peace agreement was signed. The first trains with the
prisoners of war from the Orel, Bryansk, and other camps
departed westwards on 30 March. By mid-April, the So-
viet border station Negoreloe had received the first trans-
ports with Soviet war prisoners from Poland’.

The exchange of prisoners of war under the terms of
the Repatriation agreement began in mid-March 1921.
Two entry points were designated. One was on the Mos-
cow — Minsk — Baranovichi line, at Negoreloe (Koidano-
vo) on the Soviet side, and Stolbtsy on the Polish side.
The other was at Zdolbunovo on the Rovno — Shepetov-
ka — Kyiv line. Standing on the Polish side, Zdolbunovo
received traffic in both directions'®. Notwithstanding
the all for all principle established in the Repatriation
agreement, the exchange was not symmetrical. The So-
viet government cited difficulties in locating passenger-
grade wagons and the scarcity of functional locomo-
tives as reasons for the delays on its part. Large sec-
tions of the Soviet railways had been damaged and
had not been repaired for a long time. Railway conges-
tion was also a problem. As a result, travel speed was
slow, and stops for several days at the hub stations were
not infrequent.

In early April, the Soviet government approved the
composition of the Russian-Ukrainian delegation to

19Natl. Arch. of the Repub. of Belarus (NARB). Fund 39. Invent. 1. File 340. Sh. 17-20.
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the Mixed commission on repatriation to work on Polish
territory. The Polish side appointed a similar delegation
to travel to Moscow (chairperson S. Korsak and members
colonel S. Lubenski (deputy chairperson), . Ermalowicz,
K. Skszynski, V. Skupenski, M. Ragalski, M. Mikulowski).
On 11 April the Russian-Ukrainian delegation departed
for Warsaw. It was headed by E. N. Ignatov (succeeded
by E. Y. Aboltin in November 1921) and consisted of
P. I. Burowcew, W. K. Sosnowski, Y. S. Kaluzhny (mem-
bers), A. A. Bartoshevich (secretary), and S. N. Orekhov
(general secretary). At the Soviet border, the Soviet
delegation learned that the Polish delegation had not
departed from Warsaw for an unknown reason'!. For
the Soviet delegation, that meant having to wait at the
border indefinitely. It could not continue to Warsaw for
another two weeks, until it finally arrived on 24 April.
The commission’s work did not start for another four
days. Branch offices for the Polish mission were loca-
ted in Kharkiv, Petrograd, Minsk, and other cities. The
Russian-Ukrainian delegation had offices in Baranovichi
and Rovno, where the refugees were being registered'2.

The Polish side’s reluctance to settle contentious
matters was clear from the outset of the Mixed com-
mission on repatriation work. Disagreements arose over
the exchange of individual prisoners, provided by the
addendum to the treaty of 24 February 1921. The Soviet
side was offered to exchange 300 political prisoners,
mostly members of the labour movement held in Polish
jails and labour camps, for an equal number of Poles
imprisoned in the Soviet republics. A personal exchange
in small groups, the makeup of which was decided by the
Polish authorities independently, was the only arrange-
ment the Soviet delegation was able to secure from the
Polish side after protracted negotiations. As a result,
the exchange was delayed for several months. When
forming the transports with repatriated Polish citizens,
the Polish delegation to Moscow was giving preference
to ethnic Poles over Belarusians and Jews. According to
the Repatriation agreement, the return of the prisoners
was voluntary. They could refuse by signing a written
notice, but such refusals were not common*°.

There had also been several calls to relocate the entry
point for the repatriates from Negoreloe to another area
(like Koidanovo). However, the commission never had
a substantive discussion about the proposal while the
permanent border was being established. Trains from
the RSFSR arrived at Negoreloe station, where they were
turned over to a Polish representative, according to the

Tsentrevak. On 10 August 1922, the Russian-Ukrainian
delegation requested to open a third transfer point on
the Polotsk — Vileika line to facilitate the journey for
the repatriates. In the end, the Polish government rejec-
ted this suggestion and requested the creation of more
repatriation commission offices in areas where sizable
numbers of refugees could be found**.

By the end of 1921, the bulk of the Polish refugees
had returned. The repatriation of optants started con-
currently with the refugees’ return and continued up
until the fall of 1923. By the beginning of August 1921,
most Red Army prisoners of war, along with large num-
bers of hostages and refugees, had also returned from
Poland. By May - July, the great majority of Polish war
prisoners had returned to their homeland. No more than
7,000 or 8,000 were still waiting to return.

As quoted in a response to the Polish side from the
Russian-Ukrainian delegation to the Mixed commission
on repatriation, the Polish counterparts had expressed
displeasure at the growing numbers of refugees arriving
at the crossing points (1,000 people daily at Baranovichi
and 500 at Rovno) and had shared concerns about the
lack of food and poor sanitary conditions on the trains.
In the understanding of the Polish side, only organised
travel of the refugees was allowed, and no individual
crossings were permitted. However, art. XXVII of the
Repatriation agreement sets the minimum number of
arrivals at a crossing point at 4,000 weekly. Also, the
Polish side could not refuse to accept more arrivals. In
its letters of 16 and 17 November 1921, the Polish dele-
gation complained about a large number of returnees
delivered by the Russian-Ukrainian side. Indicating that
the Polish border facilities were overwhelmed with the
workload, the Polish side proposed to limit the number
of arrivals to 1,000 weekly at Baranovichi and 500 at
Rovno. In turn, the Russian-Ukrainian side complained
about long delays in securing border crossing clearances
from the Polish side, causing a line of trains to build
up. On 18 November the Polish delegation demanded
that health and food stations be set up and barracks
be constructed at the border'. Incidentally, a feeding
point was already active at Negoreloe at the time, open
to Polish and Soviet repatriates'®.

Inreality, the Mixed commission on repatriation ac-
tivity conflicted with the organisations responsible for
the physical and sanitary conditions of the repatri-
ates. For example, on 4 July 1921, the head of the Po-
lish delegation S. Korsak wrote a letter to the Minister

statement by the press bureau of the Ministry of Foreign Affairs of Poland on the course of the first meeting of the Mixed
Russian-Ukrainian-Polish commission on repatriation affairs // Documents and materials on the history of Soviet-Polish relations.

Moscow, 1965.Vol. 4 : April 1921 — May 1926. P. 19-21 (in Russ.).
'2NARB. Fund 6. Invent. 1. File 192. Sh. 38.

SLetter from the chairman of the Polish delegation to the chairman of the Russian-Ukrainian delegation to the peace talks with
Poland A. A. Ioffe // Documents on the USSR foreign policy. Moscow, 1959. Vol. 3 : 1 July 1920 — 18 March 1921. P. 658 (in Russ.).
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DL etter from the Russian-Ukrainian delegation to the Mixed commission on repatriation of the Polish delegation on the obsta-
cles placed by the Polish authorities in the repatriation of Poles from the RSFSR and the Ukrainian SSR // Documents and materials
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of foreign affairs of Poland in which he questioned
the legitimacy of S. Sempalovska’s activity as a rep-
resentative of the Russian Red Cross Society. The
letter criticised S. Sempalovska for her attempts to
visit a camp for Red Army war prisoners and her de-
mands that their living and medical circumstances
be rectified. Citing art. XXXIII of the Repatriation
agreement, S. Korsak insisted that the mandate of
the Red Cross Society and its representatives in Po-
land only lasted until the work of the Mixed com-
mission on repatriation began!’. By that time, S. Sem-
polovska had been working in Polish prisoner-of-war
campssince 1920.Based ontheagreementsbetweenthe
Russian and Polish societies of the Red Cross concluded
on 6 and 17 September 1920 in Berlin, the Polish Red
Cross Society set up its representative offices in Russia.
On 2 November 1920, a decision of the 2" Department
of the Headquarters of the Polish Ministry of War gran-
ted S. Sempolovska the authority to care for and aid all
categories of Russian nationals, including “prisoners of
war, internees, and civilian prisoners”!®.

The first prisoner-of-war exchange between Poland
and Minsk took place in December 1920. Mass exchanges
began in March 1921, when 2,594 prisoners of war were
dispatched to Poland, while 8,545 prisoners of war and
84 hostages returned from Poland via Minsk. The first
repatriation train with 1,383 refugees departed for Po-
land via Minsk in April. The numbers rose significant-
ly when the joint commissions got to work in Moscow
and Warsaw, according to a report on the activities of
the commission for the Western region and BSSR dated
3 October 1921. There were roughly 20,000 repatriates
by the end of May. Two Polish representatives (J. Zmiec-
zarowski and A. Laszkiewicz) and two Russian-Ukrainian
envoys (M. L. Stokovski and Y. A. Wojtyga) were sent to
expedite the formalities. However, the Polish envoys
declined to endorse the lists of refugees prepared by
Belarusian administration for evacuation of population.
A month later, two Polish delegates travelled to Moscow
with M. I. Stokovski to set up a permanent section of
the Mixed commission on repatriation in the BSSR. As
a result, in early July 1921, delegates from the Polish
side and the Russian-Ukrainian commissioners who
had previously been appointed as permanent members
arrived in Minsk, where a branch of the Mixed commis-
sion on repatriation for the Western region and BSSR
was established, with one member from each side and
four technical personnel. Commissioners oversaw the
registration of repatriates, kept the lists of the deceased,

monitored the execution of the Repatriation agreement,
provided help and supervision for refugees, and paid
visits to detention facilities and camps. The bilateral
commission resolved its cases by consensus. Represen-
tatives from Poland had the authority to put approval
stamps on the lists and provide material support. W. Do-
maski led the Polish delegation, and M. I. Stokovski
was in charge of the Russian-Ukrainian mission. The
commission’s area of responsibility included the BSSR
and the Vitebsk, Gomel, and Smolensk provinces of the
RSFSR. Essentially, the Polish delegation to the Mixed
commission on repatriation was providing consular ser-
vices to the Polish residents in its designated area. The
Council of People’s Commissars of the BSSR notified the
Polish delegation to the Mixed commission on repatri-
ation in Minsk of the BSSR’s accession to the USSR on
21 July 1923%.

In 1921 between March and July 14,356 prisoners
returned to Poland via Negoreloe station and 7,179 via
Zdolbunovo station. 46,337 refugees and other catego-
ries of repatriates returned to Poland from the RSFSR,
BSSR, and 67,872 individuals were repatriated to the
USSR. From July to December 1921 alone, 12,119 re-
patriates crossed the border at Negoreloe station and
3,791 at Zdolbunovo station. Thereafter, the numbers
dwindled. From the beginning of mass repatriation
in March 1921 to mid-1922, as many as 34,839 priso-
ners of war returned to Poland?’. In an interview with
the newspaper “Warsaw Voice” on 29-30 July 1921, the
head of the Russian-Ukrainian delegation, E. N. Ignatov,
stated that as of 23 July, a total of 39,191 prisoners and
refugees had crossed the border from Poland into Russia
and Ukraine®!.

In June 1920, the Polish bureau under the Smolensk
Provincial Committee of the Russian Communist party
of the Bolsheviks (RCP (b)) requested in its letter to the
Polish bureau under the Central Committee of the RCP (b)
that it conducts political propaganda among the Po-
lish war prisoners. “The relevance and seriousness of
the issue of the captured Poles have grown increasingly
clear throughout the military operations on the Western
front against bourgeois Poland”, — read the letter. “From
its direct observation, the Smolensk Polish bureau is
convinced that the Polish communists must actively par-
ticipate in the agitation and propaganda among the Po-
lish prisoners, and take charge of this work, with the aid
of their Communist party bodies. The Polish army is
disintegrating, and our campaigns are invariably suc-
cessful among the captured soldiers, some of whom can

TLetter from the Polish delegations to the Mixed Russian-Ukrainian-Polish commission on repatriation to the Ministry of Fo-
reign Affairs regarding the activities of the representative of the Russian Red Cross Society in Warsaw S. Sempolovska // Documents
and materials on the history of Soviet-Polish relations. Moscow, 1965. Vol. 4 : April 1921 — May 1926. P. 29-30 (in Russ.).
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become prospective leaders of the revolutionary struggle
for workers’ power in Poland”?? (hereinafter translated
by us. - 0. B.).

The extent of the Soviet leadership’s propaganda
among the repatriates was well known to the Polish side.
To check the flow of political undesirables, it took steps
to slow the repatriation process. On 15 August 1921, the
Ministry of the Interior of Poland issued a special directive
to stop the arrival of “subversive elements” into Polish
territory”. As a result, a sizable group of Polish refugees
assembled at the border. The Soviet government proposed
to open more entry points and increase the throughput of
the existing ones, but these initiatives went unanswered?*.

Apart from slowing the flow of refugees and priso-
ners of war, the Polish government (Prisoners and inter-
nees department under the Ministry of Foreign Affairs
of Poland) initially sought to verify documents (identi-
fication cards, prisoner-of-war cards, and other relevant
materials) more thoroughly. It could take up to several
weeks, to verify the identity of a prisoner of war, since
many lacked the documentation to substantiate their
personal information or were using documents they
had received as prisoners or in somebody else’s name. It
was crucial to learn about the prisoner’s conduct while
being held captive. From all this information, the Polish
authorities would identify those who might be sent as
returning prisoners to conduct subversive activity on
Polish soil. Details of such persons were forwarded to
the 2™ Department of the Ministry of Military Affairs
Headgquarters, and other military and police bodies?.

In his opening remarks at the first joint meeting of
the Mixed commission on repatriation in Warsaw on
28 February 1921, the head of the Polish delegation,
S. Korsak, recalled: “Despite the treaty, the Polish au-
thorities have still not abandoned the view that our
prisoners of war are somehow like enemies, and have
subjected them to various forms of persecution”?®.

Assigning a Polish delegate to be present for the
customs inspection of the Polish repatriates’ luggage
was brought up during the Mixed commission on repa-
triation session on 22 November 1921. The Polish side’s
appeal, nevertheless, was turned down because it could
slow down the work of the customs officers. Further-
more, a Polish official had no power to influence the
examination of the luggage. K. I. Tsykhousky, an ethnic
Pole and a member of the Russian-Ukrainian delegation
was permitted to be present at the inspection?®’.

22RSASPH. Fund 63. Invent. 1. File 240. Sh. 88 rev.

Z5AAN. Zesp6t PRM. 16318. Sh. 17.

241bid. Sh. 23-27.

ZCentralne archiwum wojskowe. 4 Armia. Sygn. 1.311.4.329.

Aletter from Poland’s charge d’affairs in the RSFSR,
T. Filipowicz, to the People’s commissar of foreign af-
fairs, G. V. Chicherin, dated 18 September 1921, posed
an ultimatum before the Soviet government demanding
that it resolve by 1 October the issues in the repatriation
process that the Polish side had raised. In a response
note on 22 September 1921, G. V. Chicherin insisted that
the repatriation was making satisfactory progress. Ten-
sions in the Polish-Soviet relations were impacting the
course of the repatriation and were slowing its progress.
The parties were trading accusations and ultimatums
and threatening to break off diplomatic relations, all
of which brought the work of the crossing point at the
Negoreloe station to an almost complete halt?,

A protocol outlining the requirements for the Riga
peace treaty’s execution was signed on 7 October 1921,
when the RSFSR’s plenipotentiary envoy in Warsaw,
L. M. Karakhan, and Poland’s acting Minister of fo-
reign affairs, J. Dgbski, met. The protocol’s signatories
agreed to establish joint commissions and commissions
on re-evacuation. In addition, Poland agreed to deport
several individuals suspected of anti-Soviet activity
(such as V. Savinkov and D. Odinets) and pay the Soviet
side for the damage to its railway property. Both sides
would start securing their borders to stop the entry of
rogue elements, ete.?’

The Tsentrevak announced the dissolution of its
local offices in December 1921. Consistent with its di-
rective of 5 January 1922, the district offices for evacu-
ation were closed in February and the provincial offices
in March 2022. Instead, base evacuation sites and line
evacuation points were established at major railway sta-
tions, but not in all provinces. These started operating
in 1922. Evacuation sites were eliminated in the second
half of 1922, and starting from 1 July free transportation
for famine refugees was discontinued. The processing
of paperwork for refugees to leave the country was gi-
ven to the administrative departments of the provincial
executive committees, following the dissolution of the
Tsentrevak and its local organisations>’.

The decision to halt the work of the repatriation
commission was communicated to R. Knoll, the desig-
nated representative for Polish affairs, in a letter issued
by Y. S. Ganetski, member of the board of the People’s
Commissariat of Foreign Affairs (PCFA) of the RSFSR,
on 31 January 1923. The cause for this was the decline
in the numbers applying to leave the republics be-

2Minutes of the meeting of the Mixed commission on repatriation // Documents and materials on the history of Soviet-Polish
relations. Moscow, 1965. Vol. 3 : April 1920 — March 1921. P. 514 (in Russ.).

2"NARB. Fund 40. Invent. 1. File 91. Sh. 75.
281hid. File 17. Sh. 12.

2Protocol on the conditions for the implementation of the Riga peace treaty, signed by the vice Minister of foreign affairs of
Poland J. Dabski and the plenipotentiary representative of the RSFSR in Warsaw L. M. Karakhan // Documents and materials on the
history of Soviet-Polish relations. Moscow, 1965. Vol. 4 : April 1921 — May 1926. P. 86—89 (in Russ.).

5ONARB. Fund 39. Invent. 1. File 337. Sh. 75.
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low 20,000. As a result, it was no longer deemed neces-
sary to continue running a designated system and pro-
cedure for repatriation. For these reasons, the Soviet
Union declared that its delegation’s work with the Mixed
commission on repatriation had come to an end. As
of 15 February 1923, evacuation trains were no longer
used. The Polish government was invited to follow suit
and handle any remaining issues through normal diplo-
matic channels. In response, the Polish side suggested
extending the mandate of the repatriation commission
in Moscow through 1 February 1925, and of its branches
(in Kyiv, Kharkiv, and Minsk) through 15 January 1924,
a further year. From 10 February through 3 May 1923,
negotiations and communication were ongoing. The
People’s Commissariat of Internal Affairs of the RSFSR
sent a circular letter to its provincial divisions on 4 June
1923, shutting the window for submitting repatriation
requests on 1 June and establishing 1 August 1923, as
the last day for departure’!. On the Polish government’s
request, the departure date for individuals who had re-
gistered was extended to 1 October. The PCFA of the USSR
informed the Polish side once more in a letter dated
14 June 1923, that the final deadline for repatriation
from Russia to Poland and vice versa was 1 October.

After that date, individual repatriation was to be handled
by diplomatic missions. 111,830 people in total returned
to Poland in the first half of 1923%2

On 25 June 1924, the Mixed commission on repatria-
tion declared that mass repatriation would be suspend-
ed. A formal circular explaining the departure process
and paperwork requirements would be issued by the
appropriate administrative organisations. Russian tele-
graph agency reported on 21 May 1924, that a total of
1,110,000 repatriates returned to Poland between April
1921 and April 1924. Of this number, 45.9 % were ethnic
Poles, and around 51.7 % were ethnic Ukrainians, Bela-
rusians and Russians [14]. According to Polish sources,
approximately 1.5 million ethnic Poles remained and
did not exercise their right to return home. 1,264,731
persons had returned to Poland from the RSFSR, the
Ukrainian SSR, and the BSSR by the time the Mixed
commission on repatriation final protocol was signed
on 30 August 1924 [14]. The commission’s operations
and mass repatriation were therefore deemed to have
terminated on 1 September 1924. The Polish delega-
tion forwarded all repatriation cases that had not been
resolved by 1 September to the consular division of its
diplomatic mission for resolution in diplomatic order>.

Conclusions

Throughout the interwar years, the exchange of priso-
ners of war and other repatriates was both pressing and
complicated. It was given a high profile during the Riga
peace conference, where a separate commission was set
up to work on a Repatriation treaty and its addendums
(signed on 24 February 1921), and also on the articles of
the Riga peace treaty of 18 March 1921, that established
the regulatory and legal frameworks for the repatriation
process. The Mixed commission on repatriation orga-
nised and managed the exchange of prisoners of war and
other categories of repatriates. Repatriation encompassed
hostages, political prisoners, internees, prisoners of war,
refugees, and emigrants. In practice, the commission act-
ed as a monitoring and directing body. In Belarus, local
evacuation committees actively participated in the essen-
tial activities linked to the repatriation of refugees to their
home countries. A repatriation system was developed as
a result of this work, which was able to complete the re-
turn of more than 1.5 million people from March 1921 to
December 1924, despite frequent disruptions that delayed
trains at the border and worsened the sanitary situation.

Unsatisfactory organisation and slow pace were cha-
racteristics of official repatriation. The closure of the local
offices of the Tsentreak in 1922-1923, slowed the pace of
themassreturnandresultedinrepeated suspensionsof re-
gistration for free departure. The dispatch of repatriates
who could not return on their own continued until 1925
when they were finally declared Soviet citizens. The
repatriation of prisoners of war came to an end in 1925.
They then had the option to exit the country through
a process designed for foreign nationals.

The Mixed commission on repatriation activity was
directly impacted by the state of the bilateral ties bet-
ween Poland and the Soviet Union. The signing of the Riga
peace treaty in March 1921 did not result in the peaceful
resolution of outstanding bilateral disputes. Some of the
treaty’s provisions were not fulfilled, including with
regard to repatriation. Backlogs of refugees at the bor-
der, a brief closure of the border point at the Negoreloe
station, and delays in the re-evacuation of prisoners of
war followed the build-up of tensions in the bilateral
relations between the parties.
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This article presents an overview of the competencies of the recently established European Public Prosecutor’s Office
(EPPO), a supranational body that investigates and prosecutes criminal offences affecting the financial interests of the Eu-
ropean Union. Various aspects related to criminal procedure and substantive criminal law will be discussed to explain
how the EPPO is embedded in the national judicial systems despite its supranational origin. Among the matters to be exa-
mined will be the requirement to prosecute crime efficiently while ensuring that the procedural rights of the suspects and
the accused persons will be duly respected. A particular focus will be on cooperation with the other EU entities and national
authorities both in the member states as well as in third countries. This article provides elements to help readers assess the
EPPO’s performance against the legislative objectives set by the EU.
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MHCTUTYT EBPOITEMCKOTO TOCYAAPCTBEHHOTI'O OBBHUTEAS:
SAIINTA ®PUHAHCOBBIX UHTEPECOB EBPOITEMCKOI'O COIO3A
KAK HAAHAITMOHAABHBIN MHTETPATIMOHHBIN ITPOEKT

B. M. KIOHV
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IpencraBieH 0630p KOMITETEHIIVI HEAABHO YUPEXKIEHHOTO MHCTUTYTA €BPOIENiCKOTO TOCYAAPCTBEHHOTO OOBMHUTE-
JIS. — HaJHALMOHAIbHOTO OpTaHa 1o PacciefOBAHNUIO U YTOJIOBHOMY MpeC/ieIOBAHNIO TTPECTYIIEHNT TPOTUB (HMHAHCOBBIX
MHTepecoB EBpormeiickoro corsa. B xome 06CysKaeHsT pa3IMYHbIX aCIIEKTOB MPOIEAYPHOTO ¥ MaTE€PUATbHOTO YTOJOBHOTO
MpaBa PacKpbIBAETCsI, UTO MHCTUTYT €BPOTIEICKOTO rOCYIapCTBEHHOTO OGBMHUTENIST YKOPEHEH B HAIMOHAIbHBIX MTPaBOBBIX
CHUCTeMaX, HeCMOTPS Ha ero HaJHAIMOHATbHbIN XapaKTep. 3aTparuBaeTcs Mpo6yieMa BhITOTHeHUs Tpe6oBaHmsT 3G heKTUB-
HOTO TpeceloBaHus MPeCTYIUIeHNn Mpu obecrieueHny Hajjieskalero co6MoaeHns IpoeaypHbIX MpaB Mo03peBaeMbIX
1 00BUHsIeMbIX. Oco60e BHUMAaHME YOeIseTCs] COTPYIHUYECTBY TOCYAapCTBEHHOTO OGBUHUTENS ¢ ApyruMu opranamu EC,
a TaKkKe C HallMOHAIbHBIMM FOCYIapCTBEHHBIMM OpraHaMiu Kak B rocymapcTBax EC, Tak 1 B TpeThuX cTpaHax. MccieqoBanme
JaeT TpeICcTaBlieHe O pe3yabTaTax paboThl €BPOIECKOTO rOCyJapCTBEHHOTO OOBMHUTENSI B COOTBETCTBUM C 3aKOHOA-
TEeJIbHO YCTAHOBJIEHHBIMM LIEJISIMU €T0 AesITeTbHOCTH.

Knroueswie cnoea: EBponeiickuii COr03; eBpOIEiCKIiI TOCYIapCTBEHHbIV 0OBUMHUTEIb; MEXKIYHAPOIHOE COTPYIHNYECTBO;
(bMHaHCOBbIe MHTEPECH; IPABOOXPAHUTETbHAS AeSITeTbHOCTD; YTOTOBHBI ITPOIECC; OCHOBHbBIE IPaBa; BEPXOBEHCTBO MpaBa.

Introduction

After many years of debate, the European Public
Prosecutor’s Office (EPPO) has finally become a reality.
With the adoption of Regulation (EU) 2017/1939 imple-
menting enhanced cooperation on the establishment of
the EPPO by the Council on 12 October 2017 (hereinaf-
ter — EPPO regulation), the competencies of this new EU
body — which creation was foreseen in the EU treaties —
were defined. With the adoption of EPPO regulation im-
plementing enhanced cooperation on the establishment
of the EPPO, the competencies of this new EU body have
been set out, its creation was foreseen in the EU treaties.
Similar to Europol and Eurojust, primary EU law presup-
poses the existence of EPPO. However, the former two
EU agencies - that also happen to operate in the area
of home affairs — have already been in existence for an
extensive period. EU agencies are only established when

the need for a delegation of competencies to specialised
bodies arises (as regards the creation and the functioning
of EU agencies, see [1, p. 44]). The considerable delay in
the establishment of the EPPO may be interpreted as an
indicator of its contentious nature, among the member
states, at the Council, and among the EU institutions in
the framework of the legislative procedure that led to the
adoption of the founding regulation. It is particularly
important to bear this aspect in mind when examining
the geographical scope of the EPPO regulation, the or-
ganisational structure of the new EU body and the po-
wers conferred upon it. The present paper will shed light
on all these subjects and explain the advantages that the
establishment of the EPPO brings for the protection of
the financial interests of the EU but also the obstacles
that it is likely to face in the pursuit of its mission.

The establishment of the EPPO

As the European communities were providing them-
selves with their own budgets — by adopting Council
Decision 70/243/ECSC, EEC, Euratom of 21 April 1970 on
the replacement of financial contributions from member
states by the communities’ own resources — concern
arose that the decision did not grant the community
sanctioning power to protect the community’s financial
interests. For this reason, the Commission presented in
1976 a project to amend the treaties related to the use of
criminal law for the protection of the community’s financial
interests. The first initiative that opened the debate con-
cerning the creation of a European Public Prosecutor
was the report “Corpus juris: introducing penal provi-
sions for the protection of the financial interests of the
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European Union” (hereinafter Corpus juris), delivered in
1997 by an expert group, whose main proposals would
later be collected in the Green paper on criminal-law
protection of the financial interests of the community,
and the establishment of a European Prosecutor, and
published by the Commission in December 2001. This
text sought to generate a public debate on the practi-
cal repercussions of the creation of a European Public
Prosecutor without intending, in any case, to create
a complete and autonomous community penal system.
This is because the Corpus juris contemplated a mixed
system, in which national and supranational elements
were so combined that the member states would apply
criminal law, not the community itself.
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As a project of regional integration, the idea to cre-
ate a supranational body tasked with protecting the
financial interests of the EU took shape at a time when
the Treaty establishing a Constitution for Europe was
being debated. In the aftermath of the unsuccessful refe-
renda in France and the Netherlands that brought the
ratification process to an end, a period of reflection was
initiated, eventually leading to the Treaty of Lisbon. This
treaty incorporated many of the basic ideas underlying the
EPPO, albeit without specifying in detail how it would
be organised and on the basis on which rules it would ope-
rate. Instead, it was assumed that these aspects would be
regulated in an act of secondary EU law. Article 86(1)
of the Treaty on the functioning of the European
Union (TFUE) stipulates that regulations to be adopted
“shall determine the general rules applicable to the
EPPO, the conditions governing the performance of its
functions, the rules of procedure applicable to its ac-
tivities, as well as those governing the admissibility of
evidence, and the rules applicable to the judicial review
of procedural measures taken by it in the performance of
its functions”.

Admittedly, however, the proposal to create an EPPO
was not received with enthusiasm by all the member states,
as some of them feared that their sovereignty could be
compromised [2, p. 464]. This initial attitude is under-
standable given that the area of criminal law is tradi-
tionally connected with the notion of sovereignty. The
norms of criminal law usually reflect the ethical values
of a society and can therefore be considered deeply root-
ed in national culture [3]. Having said this, whilst the
EU s indeed obliged to respect the cultural traditions of
the member states according to art. 3(3) of the Treaty
on the European Union (TUE), the treaties leave no
doubt that protecting the financial interests of the EU
constitutes a legitimate objective that the legislature
can pursue at the supranational level. Consequently,
it would be logical to claim that this objective must
prevail over potential national interests. This is even
more so when the effect of this diversity is to hamper
the protection of the financial interests of the EU. The
principle of subsidiarity would not impede this course
of action - as enshrined in art. 5(3) of the TUE that
reads: “The EU shall act only if and in so far as the ob-
jectives of the proposed action cannot be sufficiently
achieved by the member states, either at the central
level or at a regional and local level, but can rather, by
reason of the scale or effects of the proposed action,
be better achieved at EU level”. The difficulties in the
protection of the financial interest of the EU were put
forward as an argument in favour of the creation of
the EPPO.

The EU could overcome the opposition of some
member states by resorting to the mechanism of en-
hanced cooperation laid down in art. 20 of the TUE.
Whilst unanimity at the Council would, in principle,

have been required to adopt the EPPO regulation,
art. 86(1) of the TFEU provides that at least nine mem-
ber states engage in such enhanced cooperation by
adopting the said regulation. The legal consequence of
resorting to this mechanism is that the EPPO regulation
only applies to the participating member states but not
those outside of this group. The fact that art. 86 of the
TFEU expressly refers to the possibility of enhanced co-
operation (although it remains open in any policy area
outside the exclusive competencies of the EU) shows
that the member states were aware of the opposition to
this integration project in their ranks. Twenty member
states had initially agreed to be a part of the enhanced
cooperation. Since then, the Netherlands and Malta
have joined it. This implies that, to date, five member
states have remained outside the scope of enhanced
cooperation, namely, Denmark, Hungary, Ireland, Po-
land and Sweden. Denmark, Ireland and the United
Kingdom (before Brexit) did not join the EPPO due to
a derogation provided by Protocol No. 21 and Protocol
No. 22 to the EU treaties that allowed these member
states to refrain from participating in the adoption of
measures falling within the area of freedom, security
and justice under title V of part three of the TFEU (for
an analysis of the legal and political aspects of Brexit,
see [4, p. 64]). Whilst Denmark enjoys a permanent
opt-out from the EU measures concerning criminal
justice, Ireland, Hungary, Poland and Sweden can join
at any time. Despite this situation, the EPPO may in
practice seek judicial cooperation with at least some
of these non-participating member states (NPMS) and
vice versa. It is worth mentioning in this context that
the EPPO regulation contains specific provisions on
judicial cooperation with NPMS as well as third coun-
tries, which will be examined later in this paper.

The establishment of the EPPO took some time to
complete in practice. In this context, one might recall
that whilst the EPPO regulation entered into force on
31 October 2017, the EPPO did not begin to operate
until 1 June 2021. There are several reasons for this
delay, mainly related to the regulatory and practi-
cal measures that had to be taken in the meantime.
Firstly, the participating member states had to adopt
and publish, by 6 July 2019, the laws, regulations and
administrative provisions necessary to comply with
Directive (EU) 2017/1371 of the European Parliament
and Council of 5 July 2017 on the fight against fraud
to the Union’s financial interests by means of criminal
law (hereafter PIF directive), which, as will be explained
in this paper, defines the material competence of this
EU body. Secondly, the EPPO itself had to adopt the
necessary internal legal acts, recruit staff, set up a case
management system and conclude several working ar-
rangements with national authorities and EU entities
to ensure the proper implementation of the provisions
of the EPPO regulation.
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Hybrid organisational structure

The EPPO is defined by its founding regulation as
“an indivisible EU body operating as one single office
with decentralised structure”. However, this short de-
scription is not enough to understand the institutional
setup conceived by the EU legislator. One of the most
remarkable aspects of the EPPO is its hybrid nature, as
a single body that operates simultaneously at the EU
and the national level, as evidenced by its organisa-
tional structure and powers. Furthermore, unlike the
other EU entities, the EPPO is anchored in the judicial
systems of the member states, while at the same time
preserving its independence. For the sake of clarity, the
organisational structure will be examined first, before
looking in detail at the competencies of each of the
organs within the EPPO.

The central level. The central level of the EPPO
comprises a college consisting of the European Chief
Prosecutor, selected following an open call for candi-
dates and appointed by the European Parliament and the
Council of the EU for a non-renewable term of 7 years,
and European prosecutors (one from each participat-
ing member state), appointed by their respective mem-
ber state. In October 2019, Laura Codruta Kovesi was
appointed as the first European Chief Prosecutor. In
July 2020, the Council appointed 22 European prose-
cutors. The college establishes the so-called perma-
nent chambers that steer national-level operations.
The permanent chambers are composed of a chairper-
son and two permanent members. They monitor and
direct the investigations and prosecutions, thereby
guaranteeing the coherence of the EPPQO’s activities.
The number of permanent chambers, the composition
thereof, and the division of competencies reflect the
functional needs of the EPPO and are laid down in its
rules of procedure. Essentially, the European prose-
cutors assume coordinating and strategic tasks. They
decide within the college in coordination with the Euro-
pean Chief Prosecutor. It is safe to conclude that the
EPPO’s power lies not with the European Chief Prose-
cutor but with the college and above all the permanent
chambers as organisational units within the EU body.
The European Chief Prosecutor can nevertheless exer-
cise some influence and power if it manages to persuade
the members of the college of a certain course of action.
Notably, the European Chief Prosecutor, in her role as
primus inter pares, not only performs the said coordi-
nating function at the college, but also participates in
the day-to-day work and decision-making within the
permanent chamber to which she has been assigned,
like any other European Prosecutor.

The EPPO is structurally independent in terms of
organisation and planning, as it is not incorporated into
another EU institution, agency or body. It is nonetheless
accountable for its general work to the Council, the Eu-
ropean Parliament as well as the European Commission.
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Article 7 of the EPPO regulation vests this EU body with
the duty to draw up and publish an Annual report on its
general activities in the official languages of the institu-
tions of the EU. It must transmit the report to the Euro-
pean Parliament and national parliaments, the Council
and the Commission. Furthermore, the European Chief
Prosecutor is required to appear once a year before the
European Parliament, the Council, and the national
parliaments of the member states at their request, to
report on the general activities of the EPPO. In the latter
case, the European Chief Prosecutor may be represented
by one of two deputy European chief prosecutors, ap-
pointed to assist in the discharge of duties and act as
substitute when European Chief Prosecutor is absent or
is prevented from attending to those duties. As any oth-
er public prosecutor, the EPPO is obliged to respect the
fundamental principles, such as legality, proportionality
and due process. The European Chief Prosecutor can be
dismissed only by a decision of the Court of Justice of
the European Union (CJEU), following an application by
any of the aforementioned EU institutions.

The decentralised level. The decentralised level is
anchored in the judicial system of the participating mem-
ber state and is composed of the so-called European dele-
gated prosecutors (EDPs). Upon a proposal from the
European Chief Prosecutor, the college shall appoint
the EDPs nominated by the member states. The EDPs
act on behalf of the EPPO in their respective member
states and have the same powers as national prosecutors
in respect of investigations, prosecutions and bringing
cases to judgment, in addition, and subject to, the spe-
cific powers and status conferred on them, and under the
conditions set out in the EPPO regulation. The EDPs are
responsible for those investigations and prosecutions
that they have initiated, that have been allocated to
them or that they have taken over using their right of
evocation. The EDPs are also responsible for bringing
a case to judgment. In particular, they have the power
to present trial pleas, participate in taking evidence
and exercise the available remedies in accordance with
national law. There are two or more EDPs in each mem-
ber state. They must be active members of the public
prosecution service or judiciary of the member states,
entrusted with criminal investigations and prosecutions.
The EDPs continue to exercise their duties as national
public prosecutors and have therefore a double function;
however, they are entirely independent of their national
prosecution authorities [5, p. 128]. This requirement is
of particular importance, as, firstly, the status of the
prosecuting authorities may vary from one national
system to another (with either the judiciary or the public
prosecution service taking prominence) and, secondly,
the public prosecution service may not enjoy the same
level of independence from the executive branch of the
state as the judiciary [2, p. 457].
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Competence and tasks

Supervision and instructions. The European prose-
cutors are those who, from a legal and organisational
point of view, supervise the investigations and prosecu-
tions on behalf of the competent permanent chambers
at the EU level, for which the EDPs are in turn responsi-
ble in their respective member states of origin. As a rule,
a European Prosecutor is in charge of the supervision
of the EDPs in his or her member state of origin. Only
in exceptional cases, for example, when there is a high
number of investigations and prosecutions, a European
Prosecutor may request that the supervision of certain
investigations and prosecutions in his member state of
origin be assigned to other European prosecutors. They
constitute, from a functional point of view, a junction
between the central office in Luxembourg and the de-
centralised level in the member states. In this role, they
facilitate the functioning of the EPPO as a single office.
As arule, the EDPs are bound by the instructions given
by the permanent chambers and the European prosecu-
tors. Consequentially, the national rules prescribing that
a public prosecutor must comply with the instructions
of his national superior, may not apply to EDPs.

Material competence. Pursuant to art. 22 of the
EPPO regulation in connection with art. 86(1) and
art. 86(2) of the TFEU, the EPPO is in charge of com-
batting criminal offences affecting the financial inte-
rests of the EU. The PIF directive, as implemented by
national law, is relevant for the determination of the
material competence of the EPPO. It can investigate
cases of fraud in connection with EU funding. The latter
may comprise regional funds, financial resources of the
common agricultural policy or other projects financed by
the EU. One area of focus could be the manipulation of
award procedures (for an overview of the latest reform
in this area of EU law, see [6, p. 150]). In particular, the
EPPO will investigate complex cases related to the va-
lue-added tax (VAT) carousel fraud. Article 3(2) of the PIF
directive contains a definition of fraud affecting the
EU’s financial interests, which essentially amounts to
any damage inflicted on the EU budget from the use of
public funds for purposes other than those specified by
the law or contract.

An effective investigation by the EPPO of criminal
offences punishable under EU law may necessitate its
extension to other criminal offences punishable under
national law when the latter are inextricably linked to
criminal conduct detrimental to the financial interests
of the EU. The EPPO is also in charge of prosecuting
criminal offences that, despite not falling within the
scope of the PIF directive, relate to the same facts.
In general, the competence and powers of the EPPO
are far-reaching. The EPPO is also competent for
offences regarding participation in a criminal orga-

nisation if the focus of the criminal activity is on the
commission of any of the offences referred to in the PIF
directive. However, the EPPO is not competent for
criminal offences in respect of national direct taxes
including offences inextricably linked thereto.

The EPPO regulation contains important restric-
tions on material competence. As regards VAT fraud, it
states that the EPPO shall only be competent when the
intentional acts or omissions defined in that provision
are connected with the territory of two or more member
states and involve a total damage of at least 10 mIn euro.
Another restriction follows from art. 25(2) of the EPPO
regulation, according to which where a criminal offence
caused or is likely to cause damage to the EU’s financial
interests of less than 10, 000 euro, the EPPO may only
exercise its competence if the case has repercussions at
EU level which require an investigation to be conducted
by the EPPO; or officials or other servants of the EU, or
members of the institutions of the EU could be suspected
of having committed the offence. The EPPO shall, where
appropriate, consult the competent national authorities
or bodies of the EU to establish whether the above cri-
teria are met. By all accounts, the material competence
provisions aim to ensure that the EPPO only intervenes
if its involvement is justified by the nature and (or) the
gravity of the criminal offence, otherwise leaving the
investigation and prosecution to national authorities.

Territorial competence. The EPPO is competent
for the aforementioned criminal offences where such
offences are committed in whole or in part within the
territory of one or several member states. A procedure
initiated by an EDP or following the instructions of a
permanent chamber is generally conducted by the EDP
of the member state in which the focus of the offence
lies. In appropriate cases, an EDP from another member
state can be assigned, for example, when the suspected
person has a habitual residence in that member state,
has the nationality of that member state or the financial
damage had mainly been produced there.

Initiation, termination of the investigation and
prosecution. Where, in accordance with the applicable
national law, there are reasonable grounds to believe
that an offence within the competence of the EPPO is
being or has been committed, an EDP of a member state
with jurisdiction over the offence under national law
shall initiate an investigation and note this in the case
management system. The EPPO may be informed of
those offences through a dedicated platform on its web-
site (www.eppo.europa.eu)?, but also through European
and national institutions, including the judicial author-
ities already entrusted with an investigation. Once an
offence has been notified to the EPPO, it has 20 days
to initiate an investigation and, if an investigation

“Members of the public are advised to go to the category of report a crime, in which they will find ample information on the
criminal offences falling within the competence of the EPPO, as well as a web form to fill out if they wish to report a crime.
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is already being carried out at the national level, the
EPPO has a deadline of five days to exercise its right of
evocation and to inform the national authorities of its
decision.

When the handling EDP considers the investigation
to be completed, it submits a report to the supervising
European Prosecutor, containing a summary of the case
and a draft decision on whether to prosecute before
a national court or to consider a referral of the case, dis-
missal or simplified prosecution procedure. The super-
vising European Prosecutor forwards those documents
to the competent permanent chamber accompanied, if
it considers necessary, by its own assessment. The final
task of the permanent chamber is to decide whether to
bring a case to judgment or to close it. A case can be
closed by a permanent chamber when the prosecution
becomes impossible due to lack of evidence, prescrip-
tion, the ne bis in idem principle, amnesty, immunity,
etc. A possible investigation based on new facts shall

remain unaffected thereby. A case is brought to court
by the EDP in accordance with national law.

Lifting of privileges or immunities. Given that the
EPPO will have to investigate and prosecute criminal
offences affecting the financial interests of the EU - for
example in the area of customs, VAT and public pro-
curement, where both EU and national public servants
exercise key functions - the privileges and immunities
accorded to some high-ranking public servants might
pose obstacles to the investigation. As immunities are
not meant to offer impunity but rather aim at ensuring
the fulfilment of a public servant’s tasks by shielding him
from undue interference, these immunities must be lif-
ted in specific cases to guarantee compliance with the
law. The EU legislator seems to have been aware of these
challenges, as art. 29 of the EPPO regulation provides that
EPPO shall make a reasoned written request for the lifting
of such privilege or immunity in accordance with the pro-
cedures laid down, as appropriate, by EU or national law.

Rights and procedural safeguards provided in EU law

Rights enshrined in the EPPO regulation and
harmonised minimal standards. The EPPO regulation
contains numerous rights and procedural safeguards
applicable to suspects, accused persons and witnesses.
The objective is to guarantee the legality of the activities
carried out by this body as well as the strict respect of EU
law. This requirement is important, as national law go-
verns all aspects of the proceedings if not explicitly dealt
with by this regulation. More concretely, art. 41(1) of the
EPPO regulation prescribes that these activities shall be
carried out in full compliance with the rights enshrined
in the Charter, including the right to a fair trial and
the right to defence. Among the rights guaranteed by
the Charter that may prove relevant in cross-border
investigations the presumption of innocence should be
mentioned (art. 47 of the Charter)®, and also the principle
of ne bis in idem (art. 50 of the Charter)*, and the legality
and proportionality of criminal offences and penalties
(art. 49 of the Charter)’.

Furthermore, art. 41(2) of the EPPO regulation pro-
vides procedural rights already foreseen in several EU di-
rectives:

 Directive 2010/64/EU of the European Parliament
and of the Council of 20 October 2010 on the right to
interpretation and translation in criminal proceedings;

 Directive 2012/13/EU of the European Parliament
and of the Council of 22 May 2012 on the right to
information in criminal proceedings;

« Directive 2013/48/EU of the European Parliament
and of the Council of 22 October 2013 on the right
of access to a lawyer in criminal proceedings and in

European arrest warrant proceedings, and on the right
to have a third party informed upon deprivation of
liberty and to communicate with third persons and with
consular authorities while deprived of liberty;

« Directive (EU) 2016/343 of the European Parliament
and of the Council of 9 March 2016 on the strengthening
of certain aspects of the presumption of innocence
and of the right to be present at the trial in criminal
proceedings;

« Directive (EU) 2016/1919 of the European Parliament
and of the Council of 26 October 2016 on legal aid for
suspects and accused persons in criminal proceedings
and for requested persons in European arrest warrant
proceedings.

By referring to these directives, the EU legislator
recalls that the minimum standards for the procedural
rights of suspects or accused persons apply in all mem-
ber states [7, p. 503]. Consequently, it would be logical
to assume that the differences in legislation from one
member state to another will not be particularly striking
given the degree of harmonisation that currently exists.
However, it cannot be ruled out that these procedural
rights might not be implemented entirely or correctly in
all national legal systems. In such a case, the reference to
the aforementioned directives would allow suspects and
accused persons to invoke those rights directly against
the EPPO. It can be expected that the precise scope of the
procedural rights guaranteed by EU law will be a con-
tentious issue that will require clarification by the CJEU
by way of preliminary rulings pursuant to art. 267 of
the TFEU®. The interpretation given by the CJEU to the

35CJEU order of 12 February 2019 in case C-8/19 PPU, RH, EU: C:2019:110.

*CJEU judgment of 26 February 2013 in case C-617/10, Akerberg Fransson, EU: C:2013:105.

SCJEU judgment of 20 March 2018 in case C-524/15, Menci, EU: C:2018:197. Para 55.

%See, for example, CJEU judgment of 12 March 2020 in case C-659/18, VW (right of access to a lawyer in the event of non-ap-
pearance), EU: C:2020:201 ; CJEU judment of 23 November 2021 in case C-564/19, IS (illégalité de I'ordonnance de renvoi), EU:

C:2021:949.
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procedural rights guaranteed in other EU legal instru-
ments that fall within the domain of judicial cooperation
in criminal matters could be useful as well. It should not
be forgotten in this context that the Council Framework
decision 2002/584/JHA of 13 June 2002 on the European
arrest warrant and the surrender procedures between
member states provides for procedural safeguards such
as the ne bis in idem principle that qualify as a ground
for mandatory non-execution of a European arrest war-
rant [8]. In the same vein, art. 11 of the aforementioned
framework decision guarantees the right of access to
information for the requested person by demanding that
he or she be informed of the warrant, its contents and of
his or her entitlement to legal representation by the is-
suing member state. The said principles as well as other
concepts inherent to this domain as a whole should be
interpreted uniformly in the interest of consistency.

The relation between the rights guaranteed by the
aforementioned directives and those foreseen in the
EPPO regulation is likely to be another matter of conten-
tion when interpreting EU law, in particular where there
is an overlap of their material scope. As an example,
art. 41(2)(b) of the EPPO regulation refers to the right
to information and access to the case materials, as pro-
vided in Directive 2012/13/EU, while also laying down
the conditions of access to the “case file”, which in turn
is defined in art. 45 of the EPPO regulation. A potential
conflict could arise if there were to be a contradiction be-
tween the provisions of Directive 2012/13/EU and those
of the EPPO regulation, thus requiring clarification as
to which provisions prevail in a concrete case. In that
regard, it must be pointed out that, on the one hand,
art. 45(2) of the EPPO regulation states that “access to
the case file shall be granted by the handling EDP in
accordance with the national law of that prosecutor’s
member state”, which implies that Directive 2012/13/EU
might be relevant in so far as it imposes certain require-
ments on national law. Recital 31 of Directive 2012/13/
EU lists some of the materials that may be contained in
a case file (documents, photographs and audio as well
as video recordings).

On the other hand, attention should be drawn to
the fact that art. 45(1) of the EPPO regulation speci-
fies that “the case file shall contain all the information
and evidence available to the EDP that relates to the
investigation or prosecution by the EPPO”. Questions
could therefore be raised as regards the precise content
of the “case file” to be made accessible to a suspect or
a person accused in criminal proceedings. An answer
could only be given by means of a systematic interpre-
tation. Given the fact that Directive 2012/13/EU, firstly,
imposes general requirements for criminal proceedings
and, secondly, was adopted before the adoption of the

EPPO regulation that introduces specific provisions,
it would be reasonable to assume that those conflicts
would have to be solved by relying on the rule of inter-
pretation lex specialis derogat legi generali. As a result,
the provisions of the EPPO regulation must prevail over
those of Directive 2012/13/EU if they contain specific
rules for implementing the procedural right in question.
An interpretation by the CJEU would be in order since
a solution to these questions might not always be easy
to find.

The European convention on human rights. Where
the case law of the CJEU does not provide sufficient gui-
dance as to how to interpret the provisions of the EPPO
regulation requiring this EU body to handle criminal
proceedings in compliance with the rule of law, in par-
ticular the principles of due process, the case law of the
European Court of Human Rights (ECtHR) is likely to fill
those gaps. This concerns in particular the admissibility
of evidence, an aspect that has been the subject of abun-
dant case law under art. 6(1) of the European convention
on human rights (ECHR). Whilst art. 37(1) of the EPPO
regulation states that evidence presented by the pro-
secutors of the EPPO or the defendant to a court shall
not be denied admission on the mere ground that the
evidence was gathered in another member state or in
accordance with the law of another member state, it
is not difficult to imagine circumstances that might
potentially raise questions as to whether the evidence
obtained in an investigation may be used in court. Af-
ter all, art. 37(2) of this regulation recognises the free-
dom of national courts to assess the weight of the evi-
dence presented by the defendant or the prosecutors
of the EPPO.

Consequently, there is a risk that national courts
might develop different views on this subject. Fur-
thermore, it is noteworthy that, as recital 80 recalls,
national courts may apply “the fundamental principles
of national law on the fairness of the procedure that
they apply in their national systems”. The risk of a lack
of uniformity as regards the admissibility of evidence
might be contained by the minimum standards set by
art. 6(1) of the ECHR, as interpreted by the ECtHR. Even
though the EU has not yet acceded as a contracting
party to the ECHR” and therefore the latter does not
constitute a legal instrument which has been formally
incorporated into EU law®, one should recall, in the in-
terest of completeness, that these minimum standards
would equally apply in circumstances in which the
member states were to “implement EU law” within
the meaning of art. 51 of the Charter, because these
standards are recognised as having the status of gene-
ral principles of EU law, according to art. 6(3) of the
TEU [9, p. 175].

"In its opinion 2/13 of 18 December 2014, EU: C:2014:2454, adopted pursuant to art. 218(11), the CJEU concluded that the draft
agreement on the accession of the EU to the ECHR was not compatible with art. 6(2) of the TEU or with Protocol (No. 8) relating to

art. 6(2) of the TEU on the accession of the EU to the ECHR.

8CJEU judgment of 20 March 2018 in case C-524/15, Menci, EU: C:2018:197. Para 22.
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Procedural rights available under the applicable
national law. Last but not least, it should be mentioned
that according to art. 41(3) of the EPPO regulation,
suspects and accused persons as well as other persons
involved in the proceedings of the EPPO “shall have
all the procedural rights available to them under the
applicable national law”, including the possibility to
present evidence, to request the appointment of experts
or expert examination and hearing of witnesses, and to
request the EPPO to obtain such measures on behalf
of the defence. In other words, national law is likely to
function as an additional “safety net” in the sense that
it will guarantee protection in all aspects not dealt with
by the EPPO regulation. Furthermore, national legisla-
tion might potentially guarantee procedural rights that
are not foreseen in EU law or the law of other member
states. More interestingly, national legislation might
even offer more advantageous rights, which is not per se
ruled out as long as it does not compromise the primacy,
unity and effectiveness of EU law’. Given the fact that
the issue of how multiple sources of fundamental rights
interact is far from being resolved [10, p. 250], it can be
expected that the CJEU will be called upon to defuse
potential conflicts between EU law and national law
related to the scope of protection, as has already been
the case in the past.

Data protection rules. The EPPO necessarily pro-
cesses personal data in order to fulfil its mission. This is
in particular the case when the EPPO transmits to other
public entities personal data that has been collected
during its investigations. The EPPO regulation provides
a set of data protection rules for operational purposes
so that this EU body does not need to rely on Regulation
(EU) 2018/1725 of the European Parliament and of the
Council of 23 October 2018 on the protection of natural
persons with regard to the processing of personal data
by the union institutions, bodies, offices and agencies
and on the free movement of such data. However, an im-
portant exception applies to data processed for adminis-
trative purposes, such as human resources, budget and
security-related purposes. As a result, the EPPO’s legal
framework distinguishes between two main purposes of
the processing, namely operational and administrative,
each of them with separate sets of rules. Whether the
personal data in question is processed for operational or
administrative purposes has consequences for several
aspects, such as how and where the personal data is pro-
cessed, for how long, and with whom it may be shared,
but also as regards the rights of data subjects and the
reasons why they may be restricted.

According to the data protection rules laid down in the
EPPO regulation, personal data may only be used in com-
pliance with EU law, in other words, processed lawfully
and fairly, collected for specified, explicit and legitimate

purposes and not further processed in a manner incom-
patible with those purposes. The competencies to ensure
efficient, reliable and uniform oversight of the fulfilment
of this legal obligation are conferred on the European
Data Protection Supervisor (EDPS)'°. It can advise the
EPPO and exercise control of the latter’s activities that
prove relevant for the protection of personal data. It is
important to note in this context that the EDPS is ex-
pected to monitor personal data processing according
to the EPPQO’s special data protection regime [11, p. 38].

Procedural rights in cases involving non-par-
ticipating member states and third countries. It is
necessary to stress that the above explanations apply
first and foremost to cross-border cases involving the
member states that participate in the enhanced coope-
ration on the establishment of the EPPO. As will be ex-
plained further in this paper, the EPPO is supposed to
cooperate as well with NPMS and third countries, which
poses certain challenges to the protection of procedural
rights. However, that does not mean that a suspect or
an accused person will be fully deprived of their proce-
dural rights. As explained later in the text, the degree
of protection might nonetheless vary depending on
whether a case involves an NPMS or a third country.
Although art. 41 of the EPPO regulation, the corner-
stone of the protection of procedural rights under this
legal act, would not formally apply to an NPMS, there
is little doubt that the consequences for the protection
of procedural rights in criminal proceedings would not
be entirely different, as an NPMS would, in any case, be
bound by the Charter and the directives harmonising
national legislation referred to above by virtue of its
status as an institution of an EU member state. Merely
those procedural guarantees explicitly enshrined in spe-
cific provisions of the EPPO regulation would not apply.
In addition, it can be maintained with certainty that
the NPMS would have to respect the procedural rights
guaranteed by other EU legal instruments of judicial
cooperation already mentioned in this paper, such as
those regulating the European arrest warrant and the
European investigation order.

If those legal instruments are inapplicable to a par-
ticular NPMS in question, the Convention on mutual
assistance in criminal matters between the member
states of the European Union could be invoked, which
however provides very limited safeguards, namely the
respect for basic principles of the member state’s na-
tional law and compliance with the ECHR. In this con-
text, the minimum standards of protection in criminal
proceedings set by art. 6(1) of the ECHR would apply
as binding on every member state. The situation would
only be considerably different if a third country were
involved, depending on whether it is a party to the ECHR
or not. Should this not be the case, merely the procedural

°CJEU judgment of 26 February 2013 in case C-399/11, Melloni, EU: C:2013:107. Para 60.
Ynterpretation of the EPPO regulation in light of its supervision by the EDPS (report of 12 April 2021) provides an overview of

the data protection rules applied by the EPPO.
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rights guaranteed in the domestic legislation of that third
country would apply, probably in the implementation of
international human rights agreements into domestic
law. An example would be the International covenant on
civil and political rights, its art. 14 recognises and protects
the right to justice and a fair trial. Article 15 of the said
covenant prohibits prosecutions under ex post facto law
and the imposition of retrospective criminal penalties
and requires the imposition of the lesser penalty where
criminal sentences have changed between the offence and
conviction. Given that the said human rights essentially
mirror those protected under the ECHR, it cannot be ruled
out that equivalent protection will be guaranteed.
Mechanisms of control and legal remedies. The
mechanisms of control and the legal remedies provided

Legal

Respect for the rule of law, one of the values on which
the EU is founded (as stated in art. 2 of the TEU) requires
that the acts adopted by the EPPO be subject to legal
review. Article 47 of the Charter and art. 19 of the TEU
guarantee, inter alia, the right to an effective legal remedy
and the right to an independent and impartial tribunal
previously established by law, as regards the protection
of the rights and freedoms guaranteed by EU law'!. The
exclusion of such a review would therefore be not only
a direct attack on the rule of law but would challenge
the obligation of the EU to uphold fundamental rights,
as enshrined in the ECHR and the Charter. It is worth
recalling in this context that the EU still benefits from
the so-called Bosphorus presumption, developed in the
case law of the ECtHR'2, whereby when a member state
implements its obligations arising from its membership
in the EU, the member state is presumed acting in com-
pliance with the ECHR, provided that the protection of
fundamental rights in the EU is equivalent to that pro-
vided by the ECHR. In that respect, art. 52(3) of the Char-
ter specifies that in so far as the Charter contains rights
which correspond to the rights guaranteed by the ECHR,
the meaning and scope of those rights shall be the same
as those laid down by the ECHR. EU law may neverthe-
less provide more extensive protection. When it comes
to providing a legal review of the acts adopted by the
EPPO, the question of jurisdiction is particularly sen-
sitive and complicated due to its hybrid nature. Refe-
rence has already been made to art. 42(1) of the EPPO
regulation that confers onnational courts the power to exer-
cise judicial review of those procedural acts of the EPPO
that are intended to produce legal effects vis-a-vis third
parties. In other words, although established as a suprana-
tional EU body, for purposes of judicial review, the EPPO
acts as a national body. As a result, the role of the na-
tional judge in guaranteeing effective legal protection in
the areas of operation of the EPPO is crucial [10, p. 374].

for in the EPPO regulation should be briefly mentioned in
connection with the procedural safeguards that suspects
and accused persons may invoke in criminal proceedings.
According to its art. 42(1), procedural acts of the EPPO
that are intended to produce legal effects vis-a-vis third
parties are subject to review by the competent national
courts in accordance with the requirements and proce-
dures laid down by national law. The same applies to any
failures of the EPPO to adopt procedural acts which are
intended to produce legal effects vis-a-vis third parties
and which it was legally required to adopt under this
regulation. Due to the importance of legal review for
safeguarding the rule of law in criminal proceedings, its
various modalities will be examined more closely herein
in a dedicated chapter.

review

An aspect that must be examined more closely is the ju-
risdiction assigned to the CJUE, given the fact that the
EPPO is an “indivisible EU body”, according to art. 8(1) of
this regulation, after all, and, consequently, subject to
its jurisdiction unless otherwise regulated by EU law.
It should be recalled in this context that, pursuant to
art. 19(1) of the TEU, the CJEU “shall ensure that in the
interpretation and application of the treaties, the law
is observed”. These competencies are laid down in pa-
ras 2-8 of art. 42 of the regulation and require further
scrutiny. Before going into details, it is safe to affirm
that the role of the supranational judge remains re-
sidual. In any case, the supranational judge appears to
play a less prominent part than the one assigned to his
national counterpart when it comes to legal review. The
EPPO regulation provides that the CJEU has jurisdiction,
under art. 267 of the TFEU, to give preliminary rulings
concerning the validity of procedural acts of the EPPO,
in so far as such a question of validity is raised before
any court or tribunal of a member state directly based
on EU law. Furthermore, the CJEU has the competence
to interpret the validity of the provisions of EU law,
including the EPPO regulation, and the interpretation
of art. 22 and art. 25 of this regulation in the context of
any conflict of competence between the EPPO and the
competent national authorities. Moreover, the decisions
of the EPPO to dismiss a case, in so far as they are con-
tested directly based on EU law, are subject to judicial
review before the CJEU, in accordance with art. 263(4) of
the TFEU. The CJEU is also competent for compensation
for damage caused by the EPPO, for arbitration based on
clauses contained in contracts concluded by the EPPO,
and for disputes concerning staff-related matters. Its
jurisdiction encompasses the dismissal of the European
Chief Prosecutor or European prosecutors as well. Last
not least, the judicial review of the CJEU covers decisions
related to data protection, the right of public access

!gee: CJEU judgment of 16 February 2022 in case C-156/21, Hungary v Parliament and Council, EU: C:2022:97. Para 157.
12gee: ECtHR judgment of 30 June 2005, Bosphorus Airways v Ireland, application No. 45036/98.
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to documents, decisions dismissing EDPs or any other
administrative decisions.

The first case pending before the CJEU concerning the
interpretation of the EPPO regulation is a reference for
the preliminary ruling lodged on 25 April 2022 in case
C-281/22, GK and others, by which the Oberlandesgericht
Wien (Vienna Higher Regional Court in Austria) seeks
clarification as to the extent of judicial review if it comes
to cross-border investigations within the EPPO regime.
In the case at issue, the Austrian court has to decide on
appeals by natural and legal persons who were subject
to searches in Austria. Investigations were conducted
by the EDP in Munich, Germany (handling EDP), which
sought assistance from his colleague in Austria (assist-
ing EDP). The appellants contested the coercive mea-
sures in Austria as being inadmissible due to the lack
of suspicion and proportionality and due to the infringe-
ment of fundamental rights. According to the referring na-
tional court, art. 31(3) and art. 32 of the EPPO regu-
lation are unclear as to which extent Austrian courts
can verify the measure under their national law. On
the one hand, it could be argued that the courts in the
assisting member state (in the case at hand, Austria)
are not limited to a formal review, but must also verify
the substantive provisions of this member state. On the
other hand, this would mean, according to the referring
court, that cross-border investigations carried out un-
der the EPPO regulation might be more cumbersome
than approving a measure in accordance with the EU’s
instruments on mutual recognition, notably the Euro-
pean investigation order. The referring national court also
poses the question as to the extent to which decisions

taken by the courts in the member state of the EDP
handling the case (in the case at hand, Germany) must
be recognised. The appellants, the Austrian EDP, the
governments of Austria, France, Germany, the Nether-
lands and Romania as well as the Commission have sub-
mitted written observations. The hearing in this case
took place on 27 February 2023. The legal opinion of
Advocate General Capeta is expected to be published
on 22 June 2023.

This pending case raises interesting legal questions
as regards the scope of judicial review and the extent
to which the principle of mutual recognition of judi-
cial decisions applies in the area of freedom, security
and justice [12, p. 449]. For the sake of completeness,
it should be pointed out that whilst there have already
been a few cases before the General Court (GC) involv-
ing the EPPO, these cases only concerned the legality
of the appointment of certain European prosecutors
and EDPs. More specifically, the candidates applying
for these positions saw their applications rejected and
therefore either requested interim measures against the
decisions appointing the more successful competitors or
the annulment of these decisions by the GC'®>. However,
to this date, none of these actions has been success-
ful, and an appeal filed before the CJEU has even been
withdrawn. Given that these cases are not particularly
interesting from a legal point of view, as they rather
concern questions of procedure, it is advisable to await
the Advocate General’s opinion and the CJEU’s judgment
in the aforementioned Austrian case to gain insight
into how this jurisdiction assesses the legal nature of
the EPPO.

Issues arising from the interaction with national law

Rather than being a supranational body that relies
exclusively on EU law, the EPPO comes across as a hybrid
entity that uses national law extensively to achieve its
objectives. Indeed, whilst the PIF directive (as trans-
posed in national law) determines the criminal offences
to be prosecuted and the EPPO regulation lays down
the competencies and duties of this EU body, matters of
criminal procedure are mainly determined by national
law. Indeed, art. 5(3) of the EPPO regulation specifies
that, as far as investigations and prosecutions on behalf
of the EPPO are concerned, national law shall apply “to
the extent that a matter is not regulated by this regu-
lation”. In addition, the actual power of the EPPO lies
in the coordination that takes place within the perma-
nent chambers, while the frontline powers rest with the
EDPs who remain deeply embedded in their national
criminal justice systems. Against this background, it is
safe to claim that the drafters of the EPPO regulation

have envisaged keeping interference in the procedural
autonomy of the member states to a minimum.

The EU legislator’s choice in favour of an inter-
governmental model. This choice is particularly obvi-
ous in the decentralised structure that includes a college
consisting of the European Chief Prosecutor and Euro-
pean prosecutors from each participating member state,
as already mentioned. The model initially conceived
in the Commission’s proposal'* envisaged a more cen-
tralised, vertical and hierarchical setup with a European
Public Prosecutor at the top and the EDPs based in the
member states. Under the Commission’s proposal, the
EDPs would be in charge of the investigations and pro-
secutions under the direction and supervision of the
European Public Prosecutor. The legislative history
leading to the adoption of the EPPO regulation shows
that the member states opposed this model fearing that
it may constitute an alleged breach of the principle of

13GC order of 23 February 2022 in case T-603/21 R, WO/EPPO (not published) EU: T:2022:92 ; GC order of 13 June 2022 in case

T-334/21, Mendes de Almeida/Council, EU: T:2022:375.

Mproposal for a Council regulation on the establishment of the European Public Prosecutor’s Office, COM (2013) 534 final

(17 July 2013).
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subsidiarity. For that reason, despite the Commission’s
insistence on keeping the model on the table, the pro-
posal was modified in favour of the current one that
has a clear intergovernmental setup [13, p. 8]. Indeed,
the EPPO regulation confers real power not on the Eu-
ropean Chief Prosecutor but on the college. Likewise,
it should be recalled that the permanent chambers in
charge of taking case-related decisions are dominated
by prosecutors appointed as representatives of their
member states. Whilst the European Chief Prosecutor
can be outvoted in the college, it can still exercise some
influence, provided that it has the necessary support of
the other members [14, p. 270].

From an analytical point of view, it is legitimate to
ask whether the college structure that underlies the
current model is, to some extent, a relic from pre-Lis-
bon times, when cooperation in criminal matters would
follow an intergovernmental approach [15, p. 40]. The
creation of a more centralised and hierarchical struc-
ture, with the European Chief Prosecutor (or the Euro-
pean Public Prosecutor, according to the terminology
used in the proposal) may have been more in line with
the changes that the EU treaties have undergone in the
past decade. On the other hand, it could be argued that
the creation of a college composed of the public prosecu-
tors of every member state, each of them being familiar
with the legal and factual situation in their respective
member states, has the advantage of guaranteeing, first-
ly, a sense of ownership over the investigations and,
secondly, the necessary accountability for the results
obtained in those investigations. Indeed, it is hard to
imagine how a rather small, centralised unit based in
Luxembourg could have possibly steered investigations
in the whole territory of the EU. Against that back-
ground, the approach followed by the EU legislator ap-
pears sensible.

The institutional anchoring of the European
delegated prosecutors in the national judicial sys-
tems. Whilst the fact that EDPs are anchored in the
judicial system of their member states may have some
advantages for the performance of their tasks — such as
proximity to the place in which the criminal offences
have been committed, or knowledge of the procedural
possibilities a prosecutor — certain aspects give rise to
criticism nonetheless. One is the “dual hat” that EDPs
are obliged to wear, according to art. 13(3) of the EPPO
regulation. This provision states that the EDPs may also
exercise functions as national prosecutors, to the extent
that this does not prevent them from fulfilling their ob-
ligations under this regulation. It could be argued that it
might be difficult in practice for an EDP to exercise his
functions as a “part-time EU public prosecutor” and that
an EDP’s duties towards the EPPO risk being neglected.
This might be the reason why some member states have
already decided against this option.

The aforementioned provision addresses this issue
by specifying that the EDPs shall inform the supervising

European Prosecutor of such functions. If an EDP at any
given moment is unable to fulfil his functions as an EDP
because of the exercise of such functions as a national pro-
secutor, he shall notify the supervising European Prose-
cutor, who shall consult the competent national prosecu-
tion authorities to determine whether priority should
be given to their functions under this regulation. The
European Prosecutor may propose to the permanent
chamber to reallocate the case to another EDP in the
same member state or that he conduct the investigations
himself in accordance with art. 28(3) and art. 28(4) of
the EPPO regulation. It remains to be seen how these
provisions will be applied in practice and whether they
are adequate to ensure that the “double responsibility”
borne by the EDPs does not compromise their efficiency.

Incomplete harmonisation of substantive crimi-
nal law. As already mentioned, the material competence
of the EPPO is defined with reference to the PIF direc-
tive, which aims at harmonising substantive criminal
law of the member states in a specific area. This entails,
by definition, a certain margin of flexibility for the mem-
ber states as to how they implement the PIF directive.
In addition, it is worth drawing attention to the fact
that art. 1 of this directive states that it “establishes
minimum rules concerning the definition of criminal
offences and sanctions with relevance to combatting
fraud and other illegal activities affecting the EU’s fi-
nancial interests”, which means that the member states
may adopt stricter rules to protect the said interests. The
EU criminal justice system is far from being harmonised
and therefore it strongly depends on its interaction with
the national legal systems [16, p. 191]. The diversity of
definitions that may arise from this significant leeway
granted to national legislatures might prove incom-
patible with the principle nullum crimen sine lege, en-
shrined in art. 49(1) of the Charter, according to which
“no one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute
a criminal offence under national law or international
law at the time when it was committed”. This provision,
corresponding to art. 7 of the ECHR, is an expression of
the rule of law and, as such, is of paramount importance
in the area of criminal law.

Against this background, it cannot be ruled out that
this legal issue might be raised in the framework of crimi-
nal proceedings. Whilst the harmonisation of substan-
tive criminal law might still be an issue for some member
states concerned about potential loss of sovereignty, such
an approach should nevertheless be contemplated in the
future to prevent a possible scenario in which the com-
patibility of the EPPO regulation with primary law might
be questioned before the CJEU, for example in the frame-
work of a preliminary ruling procedure, under art. 267 of
the TFEU. In this context, it should not be forgotten that,
according to art. 5(1) of this regulation, the EPPO shall
ensure that its activities respect the rights enshrined
in the Charter. Given that the issue of compliance with
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fundamental rights has the potential to undermine the
legitimacy of the EPPO and, ultimately, to hamper its
functioning, it should be addressed as a priority.

Diversity of national procedural rules. In its in-
vestigations and prosecutions, the EPPO relies on provi-
sions of national law, in so far as a matter is not regulat-
ed by the EPPO regulation. Still, differences in national
procedural rules might make the investigation and the
prosecution of crimes less predictable. Those differences
might affect various aspects of the procedure, such as
the admissibility of evidence and the availability of legal
remedies, with consequences for safeguarding the rights
of the defendants. Indeed, the lack of clarity might prove
detrimental to this objective, as suspects have a right
to know the applicable rules. Moreover, the potential
existence of more favourable procedural rules in some
member states is likely to increase the risk of “forum
shopping” in favour of the EPPO. To prevent an arbitrary
choice of forum, the EPPO regulation sets outs certain
rules. Article 5(3) stipulates that, unless otherwise spe-
cified, the applicable law is the law of the member state
of the EDP handling the case. Article 26(4) states that,
as a principle, a case shall be initiated and handled by
the EDP from the member state where the focus of the
criminal activity is or, in case of connected offences,
by the EDP from the member state where the bulk of
the offences was committed. A deviation from this rule
is allowed, however only under strict conditions. More
concretely, it should be duly justified taking into account
the criteria listed in order of priority, i. e. the residence
and nationality of the suspect or accused and the place
where the main financial damage occurred.

Article 37 of the EPPO regulation states that the
evidence presented by the prosecutors of the EPPO or
the defendant to a court shall not be denied admission
on the mere ground that the evidence was gathered in
another member state or in accordance with the law
of another member state. This provision promotes the
principle of free movement of evidence across the EU,
based on mutual recognition of evidence, fully consis-
tent with the overarching concept of area of freedom,
security and justice, as foreseen in the EU treaties. How-
ever, it is worth noting in this context that recital 80
introduces an important caveat by stating that the said
principle applies the following: “...provided that the
trial court considers its admission to respect the fairness
of the procedure and the suspect or accused person’s
rights of defence under the Charter”. Furthermore, it

should be pointed out that the same recital specifies
that “respecting the different legal systems and tradi-
tions of the member states as provided for in art. 67(1)
TFEU, nothing in this regulation may be interpreted as
prohibiting the courts from applying the fundamental
principles of national law on the fairness of the proce-
dure that they apply in their national systems”. It follows
from this clarification regarding the interpretation to
be given to the EPPO regulation that the powers of the
prosecutors are again limited by national law in so far as
the EPPO is obliged to verify that the applicable rules on
procedure do not prevent the admission of evidence. The
possibility that there might be important differences in
that respect among the member states is liable to affect
the efficiency of the EPPO’s prosecution in cross-border
cases. A possible solution to this issue would be for the
EU legislator to adopt directives aimed at harmonising
the national rules on the admission of evidence.

Use of autonomous concepts for addressing the
reality of national law. Where the EPPO regulation
does not specifically refer to national rules', declaring
them applicable, but rather using autonomous concepts
of EU law, the EPPO faces the challenge of having to
“translate” those concepts into the terminology of na-
tional law. Even though the EPPO regulation is directly
applicable in the legal systems of all member states ac-
cording to art. 288 of the TFEU, the EU legislator appears
to have opted for framing several concepts in sufficiently
open and general terms to allow the EPPO and its aides
at the decentralised level to identify the equivalent con-
cepts in national law. This approach — often used in EU
legislation - is a response to the diversity of the legal
systems and the impossibility of harmonising the en-
tirety of the national rules through directives'®. As such,
it can be used to refer to public authorities, procedures'’,
specific legal statuses and other concepts of criminal
procedure likely to exist in one way or another in all
(or at least in most) member states. It is also a way to
ensure that the provisions of the EPPO regulation be
applied effectively notwithstanding this legislative di-
versity. Logically, the use of autonomous concepts of EU
law requires a uniform interpretation, a task that would
primarily fall within the responsibility of the EPPO as
the authority in charge of applying the EPPO regulation,
obviously under the control of the CJEU as the supreme
interpreter of EU law. In addition, it seems necessary
from a practical point of view to adopt implementing
rules at the national level to specify those autonomous

5T para 81 of the CJEU judgment of 22 June 2021 in case C-439/19, Latvijas Republikas Saeima (Points de pénalité), EU: C:2021:504
the case law is reproduced, whereby terms of a provision of EU law which makes no express reference to the law of the member states to
determine its meaning and scope must normally be given an autonomous and uniform interpretation throughout the EU.

18CIEU judgment of 24 November 2020 in case C-510/19, Openbaar Ministerie (Faux en écritures), EU: C:2020:953 regards the
concept of executing judicial authority within the meaning of Council Framework decision 2002/584/JHA on the European arrest

warrant.

7An example is the recourse to “simplified prosecution procedures” under art. 40 of the EPPO regulation if the applicable
national law provides for such a procedure aiming at the final disposal of a case on the terms agreed with the suspect. The EPPO
regulation refers to the criteria that the permanent chamber has to take into account when deciding to apply such a simplified
procedure (seriousness of the offence, willingness of the suspected offender to repair the damage caused) and allows the college to

adopt guidelines on the application of these criteria.
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concepts, or at least to develop certain administrative
guidelines explaining what the equivalent concepts of
national law would be, hereby allowing national authori-
ties to better understand the provisions of the EPPO
regulation. Such an approach would be consistent with
EU law, as it would not undermine its primacy and di-
rect effect.

Sentencing and sanctions. Whilst the EPPO is in
charge of the prosecution of crimes, sentencing and
sanctions remain the exclusive competence of national
courts, which will decide in each case based on national
law. Article 325(1) and art. 325(2) of the TFEU, a di-
rectly applicable provision, merely lays down general
requirements by obliging the member states “to coun-
ter illegal activities affecting the financial interests of
the EU through effective and deterrent measures, and
to take the same measures to counter fraud affecting
the financial interests of the EU as they take to combat
fraud affecting their financial interests”'®, hereby es-
sentially declaring the principles of effectiveness and
equivalence applicable in the area of criminal justice.
These principles certainly set limits to the procedural
and institutional autonomy of the member states in the
interest of more effective enforcement of EU law at the na-
tional level.

However, their main disadvantage is that compliance
can often only be verified retrospectively and on a case-
by-case basis in the framework of the court proceedings.
They cannot be considered an appropriate substitute for
the non-existing precise requirements in EU legislation,
despite the groundwork laid with the adoption of the
PIF directive establishing minimum rules concerning

sanctions. In consequence, some offences could be
sanctioned more severely or leniently in some member
states than in others. For example, an offence might be
sanctioned by imprisonment in one member state and
by a simple administrative fine in another one. Although
legally possible given the great diversity of legal tradi-
tions and ethical views throughout the EU and in the
absence of more advanced harmonisation in this area,
this divergent judicial practice would still be hard to
justify from a perspective of material justice.

For that reason, it cannot be ruled out that the
EPPO might, in the long term, attempt to influence
the sanctions and sentencing by requesting senten-
ces of a specific severity or through plea-bargaining,
where it is permitted. The EPPO might as well request
from the national court to apply a specific sanction
foreseen in guidelines reflecting the judicial prac-
tice of certain member states and the CJEU case law
in fraud cases [3, p. 224]. One can assume the EPPO
might strive to achieve a certain degree of coherence
to underline the gravity of the prosecuted offences and
create the necessary deterrent effect. This develop-
ment will certainly depend on the EPPQ’s ability to
implement a prosecution strategy across the EU. The
necessary guidelines referred to in the present article
should ideally be established by an advisory council,
constituted by the EPPO and representatives of the
national prosecutor offices, with the aim to foster an
atmosphere of cooperation. Inspiration could be drawn
from other areas of EU law, in which this approach is
applied, such as data protection and those characte-
rised by a high degree of technicity.

Cooperation

Cooperation with other EU bodies. The EPPO may
establish and maintain cooperative relations with insti-
tutions, bodies, offices or agencies of the EU consistent
with their respective objectives in so far as necessary
for the performance of its tasks. Cooperation expressly
includes the exchange of information. There are practi-
cal reasons for foreseeing such cooperation, namely the
possibility of taking advantage of specialised knowledge
and resources available to other EU bodies. Mutual assis-
tance is very common among EU agencies, to the point
that it is often explicitly envisaged in the EU treaties or
the founding regulations. Where this is not the case, the
principle of sincere cooperation, enshrined in art. 4(3)
of the TEU, may be invoked. The EU bodies operating in
the area of home affairs, in particular those involved
in the fight against criminality, are most likely to be-
come “privileged partners”. Whilst the EPPO regulation
itself envisages such cooperation and contains specific
provisions to that effect, details are set out in working
arrangements of a technical and (or) operational nature

to be agreed between the EPPO and the counterpart, as is
the case of many EU agencies. Article 99(3) of the EPPO
regulation contains a caveat, specifying that the working
arrangements may neither form the basis for allowing the
exchange of personal data nor have legally binding
effects on the EU or its member states.

It should be stressed that cooperation with the EPPO
is also essential for the EU bodies operating in this area,
as they do not have the autonomous power to initiate
an investigation. The mission of the latter is essentially
limited to supporting and coordinating. In turn, com-
petent national prosecutors and national police forces
investigating and prosecuting serious crimes can only
act upon arequest, and thus they necessarily rely on the
EPPOQO’s power to launch its investigations and prosecu-
tions. To some extent, with its investigative and prose-
cuting powers the EPPO fills a sensitive gap at the EU
level in the fight against cross-border crime. Notwith-
standing this positive aspect, it is worth noting that the
EPPO and the EU bodies operating in the area of home

8ciEU judgment of 5 December 2017 in case C-42/17, M.A.S. und M.B., EU: C:2017:936. Para 30.
CJEU judgment of 17 January 2019 in case C-310/16, Dzivev a.o., EU: C:2019:30. Para 30.
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affairs share a common trait that could be regarded as
a gap intentionally created by the EU legislator to pre-
serve national sovereignty, which is the lack of coercive
powers. Instead, recital 69 of the EPPO regulation stipu-
lates that this EU body should rely on national authorities,
including police authorities, hereby reproducing what is
already laid down in primary law, namely, the exclusive
responsibility of the competent national authorities as
regards the application of coercive measures.

Eurojust. It is an EU agency operating in accordance
with art. 85 of the TFEU and Regulation (EU) 2018/1727
of the European Parliament and the Council of 14 No-
vember 2018 on the European Union Agency for Crimi-
nal Justice Cooperation, replacing and repealing Council
decision 2002/187/JHA (Eurojust regulation). It works
with national authorities to combat a wide range of
serious and complex cross-border crimes involving two
or more countries. The cases brought to Eurojust con-
cern crimes such as terrorism, cybercrime, trafficking
in human beings, drug trafficking, crimes against the
financial interests of the EU, migrant smuggling, en-
vironmental crime, money laundering, swindling and
fraud. Eurojust offers operational support throughout
the different stages of cross-border criminal investi-
gations, providing prompt responses, an on-call coor-
dination service that is permanently operational and
assistance with the preparation of judicial cooperation
requests, including official translations. Furthermore,
Eurojust can accommodate complex forms of assistance
and coordination mechanisms, which may be combined
as required to support major operations. Eurojust can
coordinate parallel investigations, organise coordina-
tion meetings involving the judicial authorities and law
enforcement concerned, and set up and (or) fund joint
investigation teams in which judicial authorities and law
enforcement work together on transnational criminal
investigations based on a legal agreement between two
or more countries and plan joint action days, steered
in real time via coordination centres held at Eurojust,
during which national authorities may arrest perpetra-
tors, dismantle organised crime groups and seize assets.

Eurojust is undoubtedly a privileged partner for
the EPPO. Their relations are explicitly addressed in
art. 100 of the EPPO regulation. Specific provisions re-
garding their cooperation are laid down in the Eurojust
regulation as well. In operational matters, the EPPO
may associate Eurojust with its activities concerning
cross-border cases, including by sharing information,
such as personal data, on its investigations. The EPPO
may invite Eurojust or its competent national member(s)
to provide support in the transmission of its decisions or
requests for mutual legal assistance to, and execution in,
member states of the EU that are members of Eurojust
but do not take part in the establishment of the EPPO,
as well as third countries. Furthermore, it is foreseen
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that the EPPO shall have indirect access to information
in Eurojust’s case management system. Eurojust has
its headquarters in the Hague, a circumstance that had
urged some voices to call for the seat of the EPPO to be
placed in the same city. It remains to be seen whether the
geographical distance will pose obstacles to cooperation.

As already indicated in the introduction, Eurojust
shares a similarity with the EPPO in that the EU treaties
presuppose their existence. Interestingly, art. 86 of the
TFEU stipulates that “the Council, by means of regula-
tions adopted under a special legislative procedure, may
establish an EPPO from Eurojust”. The last part of the
sentence raises questions as regards the feasibility of such
an approach, given the fact that both are EU entities inde-
pendent from one another [17, p. 87]. Given the sensitivity
involving the creation of the EPPO and the length of the
process involved, it cannot be ruled out that at the time
of the drafting of the Treaty of Lisbon, it was not fully
clear how exactly this task would be achieved. In any
case, recital 10 of the EPPO regulation provides some
clarifications in the sense that, in the EU legislator’s
view, “this implies that this regulation should establish
a close relationship between them based on mutual co-
operation”. To ensure such cooperation, the European
Chief Prosecutor and the President of Eurojust are re-
quired to meet regularly to discuss issues of common
concern. The details specifying the extent to which the
EPPO may rely on the support and resources of the ad-
ministration of Eurojust have been laid out in a working
arrangement concluded in February 2021.

Several provisions of the Eurojust regulation hint at
the risk of possible overlaps in the competencies of both
EU agencies, which is the reason why art. 100(1) of the
EPPO regulation specifies that cooperation shall take
place “within their respective mandates”. In general, as
can be inferred from recital 8 of the Eurojust regulation,
this EU agency appears to exercise rather a subsidi-
ary competence, for instance, where crimes involve the
member states that participate in the enhanced coope-
ration on the establishment of the EPPO and NPMS (at
the request of the EPPO or the NPMS). Whenever the
EPPO is not competent or where, although the EPPO
is competent, it does not exercise its competence. For
obvious reasons, the NPMS may continue to request
Eurojust’s support in all cases regarding offences af-
fecting the financial interests of the EU.

OLAF. The European Anti-Fraud Office (OLAF) is a di-
rectorate-general of the Commission that combats fraud,
corruption and other similar illicit activities in the EU. It
is responsible for monitoring the affairs of the EU insti-
tutions and investigating any possible instances of fraud,
corruption and financial misconduct within the EU in-
stitutions to protect the financial interests of the EU.
OLAF conducts its investigations in close coopera-
tion with the relevant agencies of the member states.
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According to its recently amended legal framework?’,
OLAF investigates the following matters: all areas of EU
expenditure (the main spending categories are struc-
tural funds, agricultural and rural development funds,
direct expenditure, and external aid); EU revenue, in
particular customs and illicit trade in tobacco products
and counterfeit goods; suspicions of serious miscon-
duct by EU staff and members of the EU institutions.
The investigations carried out by OLAF aim at enabling
financial recoveries, disciplinary and administrative ac-
tion, prosecutions and indictments. It must be point-
ed out that OLAF has no law enforcement powers, nor
does it have any power to bring a prosecution. Instead,
OLAF may make recommendations to jurisdictions that
a prosecution should be brought [18, p. 280]. The EPPO,
on the contrary, has those prosecuting powers, which
makes it a precious ally for bringing criminal offences
to justice.

The relationship between the EPPO and OLAF is
based on mutual cooperation within their respective
mandates and information exchange. OLAF tends to give
priority to investigations carried out by public prose-
cutors. As a rule, where the EPPO conducts a criminal
investigation, OLAF shall not open any parallel ad-
ministrative investigation into the same facts. In the
course of an investigation by the EPPO, the EPPO may
request OLAF, under OLAF’s mandate, to support or
complement the EPPO’s activity in particular by provid-
ing information, analyses (including forensic analyses),
expertise and operational support [19, p. 245]. Where
the EPPO does not conduct any investigations, it may
provide information to OLAF to conduct administrative
investigations, enabling the latter to consider taking
adequate administrative measures. Due to its power
to carry out administrative investigations with the EU
institutions, agencies and bodies (but also in countries
with which the EU has a special relationship), OLAF
constitutes a sort of “administrative arm” on which the
EPPO can rely. Details of this cooperation are laid down
in a working arrangement concluded on 5 July 2021.

Europol. 1t is the EU’s law enforcement agency, its
remit is to help make Europe safer by assisting law
enforcement authorities in the member states. Based
in the Hague, Europol operates under the provisions
laid down in Regulation (EU) 2016/794 of the European
Parliament and of the Council of 11 May 2016 on the
European Union Agency for Law Enforcement Coopera-
tion (Europol) (Europol regulation). The objectives of
this EU agency are to support law enforcement author-
ities by facilitating exchanges of information, providing
criminal analyses, as well as helping and coordinating
cross-border operations; to become the EU’s criminal in-
formation hub by identifying common information gaps
and investigation priorities; to develop further as an EU

centre for law enforcement expertise by pioneering new
techniques, as well as facilitating knowledge sharing and
quality training in specialist areas like terrorism, drugs
and euro counterfeiting.

The EPPO shall establish and maintain a close rela-
tionship with Europol as well. To that end, both entities
have concluded a working arrangement in January 2021
setting out the modalities of their cooperation within
the limits of their respective legal frameworks and man-
dates. Where necessary for its investigations, the EPPO
shall be able to obtain, at its request, any relevant infor-
mation held by Europol concerning any offence within
its competence, and may also ask Europol to provide
analytical support to a specific investigation conduct-
ed by the EPPO. The cooperation may, in addition to
this exchange of information, in particular, include the
exchange of specialist knowledge, general situation re-
ports, information on criminal investigation procedures,
information on crime prevention methods, the partici-
pation in training activities as well as providing advice
and support, including through analysis, in individual
criminal investigations.

Cooperation with non-participating member
states. As already explained, the creation of the EPPO
took place as an enhanced cooperation congruent with
art. 86(1) of the TFEU, which implies that some member
states do not participate in this project. Nonetheless,
this fact alone is not a valid reason for preventing co-
operation, in particular in an important area such as
fighting crime. Furthermore, it must be borne in mind
that, irrespective of the specific distribution of com-
petencies within any legal order, the protection of the
financial interests of the EU is a concern shared by all
the member states. Consequently, art. 105 of the EPPO
regulation lays down provisions regulating the EPPQ’s
relations with NPMS that merit a more detailed expla-
nation here. As follows from these provisions, non-par-
ticipation does not preclude cooperation: art. 105 of the
EPPO regulation expressly states that the EPPO may
conclude working arrangements with those member
states, which may in particular concern the exchange
of strategic information and the secondment of liaison
officers to the EPPO. Moreover, it is stipulated that the
EPPO may designate, in agreement with the competent
authorities concerned, contact points in NPMS to faci-
litate cooperation in line with the EPPO’s needs.

It is another question whether an NPMS is legally
obliged to cooperate with the EPPO if the EPPO were to
seek judicial cooperation with them in any given case.
What seems problematic in this regard is the provision
of art. 20(4) of the TEU which states that “acts adopted
in the framework of enhanced cooperation shall bind
only participating member states”. In principle, it could
be invoked as an argument against cooperation. To that,

2Regulation (EU, Euratom) 2020/2223 of the European Parliament and of the Council of 23 December 2020 amending Regula-
tion (EU, Euratom) No. 883/2013, as regards cooperation with the European Public Prosecutor’s Office and the effectiveness of the

European Anti-Fraud Office investigations.
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one may respond that, firstly, art. 105(3) of the EPPO
regulation appears to contain an implicit assumption
that judicial cooperation between the EPPO and the
NPMS will require the adoption of a separate legal in-
strument, a solution liable to provide for some legal
certainty. However, setting out the details of cooperation
in separate legal instruments with the ensuing diversity
of rules might make the relations with the authorities of
the NPMS more difficult, unless the EPPO opts for us-
ing a sort of “template” or “model agreement” aimed
at reducing the heterogeneity of applicable rules. Se-
condly, it should be noted that this provision obliges
the member states that take part in the enhanced co-
operation to notify the NPMS that the EPPO will act
as a competent authority in criminal matters falling
under the competence of the EPPO. By so doing, they
guarantee that the NPMS is aware of the fact that the
EPPO has henceforth assumed the role formerly exer-
cised by a national authority and, consequently, acts as
a sort of “legal successor” as far as the prosecution of
a certain category of crimes is concerned. This provi-
sion is useful, as it might not always be obvious which
authority is in charge, in particular at the beginning
of the EPPO’s operations.

The question that still remains open concerns the
legal effect of such a unilateral notification. In the au-
thor’s view, the principle of sincere cooperation is en-
shrined in art. 4(3) of the TEU and speaks in favour of
a legal obligation upon the NPMS to cooperate with
the EPPO?!. The purpose of the notification is to indi-
cate the authorities in charge and consequently to en-
sure the proper functioning of the system under which
the financial interests of the EU are meant to be protect-
ed. The same applies to the conclusion of the agreement
in question, without which any cooperation would not
be possible. Since, according to the principle of sin-
cere cooperation, “the member states shall facilitate
the achievement of the EU’s tasks and refrain from any
measure, which could jeopardise the attainment of the
EU’s objectives”, it is logical to assume that member
states must actively cooperate with the EPPO when-
ever their involvement is required. More importantly,
they must refrain from placing obstacles for the EPPO’s
activities.

In this context, it is noteworthy that recital 110 of
the EPPO regulation requires the Commission to play
an active role in fostering sincere cooperation through
“proposals”, to ensure effective judicial cooperation
in criminal matters between the EPPO and the NPMS.
Given the lack of clarity as to how to attain these ob-
jectives, it cannot be ruled out that it will be for the
Commission to develop the necessary mechanisms. This
task could entail the provision of technical support in
the drafting of the legal instrument referred to above
that shall lay down the rules governing the cooperation.

The role of the CJEU could be to specify the scope of this
principle by way of an interpretation of art. 4(3) of the
TEU [20, p. 294]. More concretely, the CJEU could guide
us as to what the member states must do to ensure that
the EPPO can exercise its functions effectively. In ge-
neral, the Commission, as “guardian of the EU treaties”, is
destined to assume a central role in enforcing compliance
through infringement proceedings, by invoking art. 258
of the TFEU, against those member states that might be
reluctant to act in a spirit of sincere cooperation, whe-
ther they are NPMS or not. The Commission is the in-
stance that intervenes on behalf of the EPPO if a member
state does not respond to requests for information [21].

The EPPO’s role as the “legal successor” of national
prosecuting authorities in investigation cases might
pose practical difficulties when it comes to exchanging
information and other ways of mutual support. Because
the EPPO shall be the competent authority in respect
of cases falling within its jurisdiction, it would logical
to assume that the EPPO will be the contact point for
any requests for assistance. Difficulties might arise if
evidence from a specific member state is requested by an
NPMS for an investigation when the EPPO does not have
that evidence at the central level. The submission of that
evidence would necessarily involve the decentralised
level and would require a high degree of cooperation, as
the EPPO would be entirely dependent on the national
authorities.

Another issue that the EPPO is likely to encounter
is the risk of parallel proceedings at supranational and
national levels if an NPMS happens to investigate the
same or a related matter. This might potentially lead
to conflicts of jurisdiction. To avoid unnecessary dupli-
cation of efforts and a waste of resources, it might be
advisable to relinquish jurisdiction in favour of either
the EPPO or the national authority of the NPMS. Since the
protection of the financial interests of the EU remains a
common interest of all member states, there is no objec-
tive reason for keeping criminal proceedings running in
parallel. However, it is worth noting in that respect that
whilst art. 26(1) of the EPPO regulation obliges an EDP
to initiate an investigation where there are reasonable
grounds to believe that an offence is being or has been
committed in a member state (so-called principle of
legality), there is no provision allowing the closure
of a case because the same case is being or has been
investigated by the authorities of an NPMS. This situ-
ation might prove inconsistent with the ne bis in idem
principle enshrined in art. 50 of the Charter. Therefore,
the EPPO and the respective NPMS will necessarily have
to coordinate their course of action in the interest of
an efficient prosecution and the safeguarding of fun-
damental rights.

In addition to the above considerations, it is impor-
tant to stress that other mechanisms of judicial coope-

2 Opinion of Advocate General Pikamie in case C-404/21, INPS and Repubblica Italiana, EU: C:2022:542 regards the role of the
principle of sincere cooperation and the possibility to invoke this principle to overcome regulatory gaps.
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ration in criminal matters, such as the European arrest
warrant and the European investigation order, continue
to apply to most of the NPMS. The same is the case
for the Convention on mutual assistance in criminal
matters between the member states of the European
Union, its aim is to encourage and facilitate mutual
assistance between judicial, police and customs authori-
ties on criminal matters and to improve the speed and
efficiency of judicial cooperation. Therefore, the EPPO
could rely on these mechanisms in criminal proceedings
through the intermediary of an EDP acting under the
provisions of his national legal system. This is one of
many examples in which the EDP’s double function as
a national and European prosecutor might prove bene-
ficial for the fulfilment of the EPPO’s tasks.
Cooperation with third countries. It is an area that
plays an important role, in particular bearing in mind
the many projects financed by the EU in those countries,
which are generally subject to the scrutiny of the Court
of Auditors given the proper allocation of resources. The
protection of the financial interests of the EU cannot
stop at its external borders. Having said that, it is not
difficult to imagine how much more challenging must
be the investigations concerning fraud, corruption and
any other illegal activity affecting those financial inte-
rests if these crimes are committed in third countries, in
which the influence of the EU and its member states is
limited, as it touches upon the sovereignty of those third
countries. The same applies to the recovery of ill-spent
EU money. For that reason, cooperation with the compe-
tent judicial authorities of third countries is crucial. To
mention a practical example, it is known that the United
Kingdom will continue to receive funds from the EU
even though it is no longer a member state. To fight
against irregularities, fraud and other criminal offen-
ces affecting the financial interest of the EU, the Trade
and cooperation agreement (TCA) concluded with the
United Kingdom contains specific provisions that confer
certain powers of investigation to both the Commission
and OLAF in the territory of what is now a third country
(art. UNPRO 4.2(1) of the TCA). Interestingly, the TCA
does not mention the EPPO at all, which is not surprising
because of the United Kingdom’s initial opposition to
this integration project. However, it cannot be ruled out
that the EPPO might nevertheless intervene indirectly in
certain cases that involve funding under EU programmes
(art. UNPO 4.2(12) of the TCA), namely through the
intermediary of its EDPs acting within their respective
national judicial systems. The following explanations
will shed light on how this might happen in practice.
Given the fact that dealing with a supranational body
might be an unfamiliar situation for some third coun-
tries, it is necessary to ensure that the EPPO will be
accepted as an equal partner and that its role will not
be undermined, for example by addressing the judicial
authorities of the member states instead. Whereas the
principle of sincere cooperation, enshrined in art. 4(3) of

the TEU, may be interpreted as imposing a legal obliga-
tion upon any NPMS to cooperate with the EPPO in its
quality as the “legal successor” of national authorities of
participating member states as regards the prosecution
of specific criminal offences, nothing equivalent applies
to the external relations with third countries. There-
fore, unless otherwise prescribed, nothing prevents third
countries from resuming their cooperation with the EU
member states and ignoring the EPPQO’s existence. To
offset these disadvantages, the EU legislator has de-
veloped several mechanisms that will be explained in
detail below.

As a general rule, the EPPO can exercise its compe-
tence when offences against the financial interests of the
EU falling within the material scope of the EPPO regu-
lation have been committed in the territory of one or
several member states. This follows from the principle of
territoriality in criminal law (territorial theory), adapted
to take into account the conferral of competencies to a
supranational body with the adoption of the EPPO regu-
lation. The extent of the EPPO’s exterritorial jurisdiction
is defined in art. 23(b) and art. 23(c) of the EPPO regu-
lation. According to these provisions, the EPPO shall
be competent where the offences were committed by
a national of a member state, provided that the mem-
ber state in question has jurisdiction for such offence
when committed outside of its territory, or outside the
territories of one or several of the member states by
a person who was subject to the Staff regulations or the
Conditions of employment, at the time of the offence,
provided that a member state has jurisdiction for such
offences when committed outside its territory. This es-
sentially implies that the EPPO has competence in this
situation where EU citizens and EU officials are involved.
It is an adaptation to a supranational environment of the
well-known principle of criminal law, whereby a state
has jurisdiction over its national wherever it may be and
hence can hold it accountable for its criminal misdeed
wherever committed (personal theory). As a result, lo-
cally employed staff, contractors, interims, seconded
national experts and trainees who are not EU citizens
and who are not subject to the Staff regulations or Con-
ditions of employment in principle do not fall under the
EPPO’s competence [22, p. 171].

Whilst the mandate of the EPPO concerning criminal
offences linked to third countries is set out in art. 23 of
the EPPO regulation, it should be reminded that the
EPPO will have to exercise its extraterritorial jurisdiction
in compliance with international law and, in particular,
within the legal framework of bilateral agreements with
those third countries, aimed at making the necessary
judicial cooperation possible. Cooperation in criminal
matters, often articulated in the form of mutual legal
assistance, might potentially take place within the exis-
ting agreements concluded in the framework of the
Council of Europe and the United Nations. However,
given the special nature of the EPPO as a supranatio-
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nal body in the service of the EU (and the participating
member states), it is obvious that the EU had to resort
to varied techniques to enable the EPPO to assume its
external role as its representative in criminal matters. In
other words, a legal solution had to be developed to en-
sure that the EPPO would be recognised as a partner in
this judicial cooperation. This was of particular impor-
tance, as cooperation within the meaning of the EPPO
regulation implies several activities, such as the ex-
change of strategic information, the designation of con-
tact points in third countries and the secondment of
liaison officers. With art. 104 of the EPPO regulation, the
EU legislator has come up with three creative solutions
that still have to stand the test of practice.

The first solution envisaged by art. 104(3) of the
EPPO regulation is the conclusion of specific interna-
tional agreements, which is the traditional way in in-
ternational relations to establish judicial cooperation.
This provision states that international agreements with
one or more third countries concluded by the EU or to
which the EU has acceded under art. 218 of the TFEU in
areas that fall under the competence of the EPPO, such
as international agreements concerning cooperation
in criminal matters between the EPPO and those third
countries, shall be binding on the EPPO. This EU body
honours the commitments entered into by this suprana-
tional organisation in its relations with third countries,
as far as its area of responsibility is concerned.

However, there might be situations in which an agree-
ment enabling the EPPO to act on behalf of the EU and
its member states might not yet exist. Because the EPPO
was established not long ago, this might be the most
common scenario at this point. Article 104(4) of the
EPPO regulation covers these situations, specifying that
the member states shall, if permitted under the relevant
multilateral international agreement and subject to the
third country’s acceptance, recognise and, where appli-
cable, notify the EPPO as a competent authority for the
implementation of multilateral international agree-
ments on legal assistance in criminal matters concluded
by them, including, where necessary and possible, by
way of an amendment to those agreements. This provi-
sion takes into account the fact that the designation of
the EPPO as the counterpart of a third country’s authori-
ties will generally be subject to the latter’s acceptance,
as otherwise such a course of action would run counter
to the principle pacta tertiis nec nocent nec prosunt
in public international law, laid down in art. 34 of the
Vienna convention on the law of the treaties, according
to which a treaty does not create obligations or rights
for a third state without its consent?? [23].

The aforementioned provision of the EPPO regula-
tion must be interpreted in light of recital 109 which
calls upon the member states to act in the spirit of sin-
cere cooperation by facilitating the exercise by the EPPO

of its functions, pending the conclusion of new interna-
tional agreements by the EU or the accession by the EU
to multilateral agreements already concluded by the
member states, on legal assistance in criminal matters.
It is important to note in this context that the EU legislator
seems to have been perfectly aware of the fact that the ob-
jective to allow the recognition of the EPPO as the autho-
rity in charge on the EU’s side might face factual or legal
obstacles, in certain cases even requiring the amend-
ment of agreements already in force. The second solu-
tion is laid down in art. 104(4) of the EPPO regulation
and rests on the idea that the EPPO is the legal successor
of the national authorities, a concept that has already
been discussed in this paper in connection with the
relations between the EPPO and the NPMS. In any case,
it appears that for this concept to be successfully im-
plemented in the area of external relations of the EU,
it should be necessary to allow the EPPO to exhort the
Commission and the Council to conclude agreements
with several third countries of interest.

Having said this, it would be perhaps naive to as-
sume that third countries would unconditionally accede
to the EU’s demands to recognise the EPPO as their
counterpart when it comes to the investigation and pro-
secution of criminal offences. The EU legislator seems
to have taken this issue into account by including a
third solution in art. 104(5) of the EPPO regulation.
According to this provision, in the absence of an agree-
ment referred to in para 3 or a recognition referred to
in para 4, the handling EDP may have recourse to the
powers of a national prosecutor of his or her member
state to request legal assistance in criminal matters from
authorities of third countries, consistent with art. 13(1)
of the mentioned regulation, and based on international
agreements concluded by that member state or appli-
cable national law and, where required, through the
competent national authorities. In that case, the EDP
shall inform and where appropriate shall endeavour to
obtain consent from the authorities of third countries
that the evidence collected on that basis will be used
by the EPPO for the purposes of this regulation. In any
case, the third country shall be duly informed that the
final recipient of the reply to the request is the EPPO.

This approach is based on the idea that EDPs have
a double function, as they exercise simultaneously the
competencies of a national prosecutor and those of
a prosecutor subject to the instructions of the EPPO,
acting in defence of the financial interests of the EU. In
their capacity as active members of the public prosecu-
tion service or judiciary of the member states, EDPs may
be “borrowed” by the EPPO in so far as they are required
to exercise their prerogatives foreseen in national law to
attain the EPPO’s missions. This includes resorting to all
legal possibilities set out in the international agree-
ments to which his respective member state is a party.

22CJEU judgment of 25 February 2010 in case C-386/08, Brita, EU: C:2010:91. Para 44 ; CJEU judment of 21 December 2016 in case

C-104/16 P, Council v Front Polisario, EU: C:2016:973. Para 100.
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It is possible to infer from the manner in which all three
avenues are listed that, firstly, there is a hierarchy be-
tween them and, secondly, the “borrowing” of an EDP for
the benefit of the EPPO constitutes an ad hoc solution
that only applies under the condition that the other two
avenues are barred. Furthermore, it is necessary to point
out that the EU legislator has stressed that this approach
requires the EDP to act in full transparency to both the
suspect and the authorities of the third country. Indeed,
mutual trust between the EPPO and the latter can only
be fostered if consent to this course of action is granted.
As ingenious as this third approach might appear, it is
obvious that, in the interest of legal certainty, mutual
trust should lead in the long term to the conclusion of
an agreement setting out the terms of the cooperation
and specifically foreseeing the intervention of the EPPO.

It should be stressed that in the meaning of art. 104
of the EPPO regulation, cooperation implies the possi-
bility to provide information or evidence in the posses-
sion of either the EPPO or the third country. However,
this provision expressly does not cover the extradition
of persons suspected of having committed a criminal
offence, as the EU legislator was of the opinion that
such a faculty should be left to the member states, not
just because the EPPO will not have its own detention
facilities or police officers, but because extradition has
traditionally been regarded as a sensitive area where
national authorities prefer to be in charge of the deci-
sion-making themselves due to the implications on their
bilateral relations with third countries. Furthermore, it
should be recalled that some member states are barred
from extraditing their nationals by their constitutional
law?®, just to mention a few considerations in support
of allowing the member states to keep this faculty de-
spite the EPPO being in charge of an investigation. The
third avenue of cooperation with third countries is laid
down in art. 104(5) of the EPPO regulation and described
above, and might prove useful in the future, as the EPPO
would be able to rely on the EDPs embedded in their
national judicial system as well as on other national re-

sources (infrastructure, staff, equipment, etc) to request
extradition. Indeed, art. 104(7) of this regulation states
that where it is necessary to request the extradition of
a person, the handling EDP may request the competent
authority of its member state to issue an extradition
request under applicable treaties and (or) national law.

As for the cooperation with third countries taking
place on a contractual basis, it should be observed that
the EPPO regulation distinguishes between interna-
tional agreements and working arrangements as the
two possible legal instruments. Those falling within the
first category are legally binding instruments concluded
by the EU as a whole pursuant to art. 218 of the TFEU
that set out the terms of the cooperation, whereas the
instruments referred to in art. 104(1) in conjunction with
art. 99(3) of the EPPO regulation merely deals with tech-
nical and (or) operational matters that aim to facilitate
cooperation and the exchange of information between the
parties, as already explained in this paper. To date,
the EPPO has concluded working arrangements with the
judicial authorities of a number of third countries,
such as the USA, Moldova, Ukraine, Albania, Georgia
and North Macedonia. The EPPO has prioritised the
conclusion of working arrangements with the authori-
ties of those third countries that it considers particularly
relevant for the fulfilment of its mission. The conclu-
sion of those working arrangements is possibly due to
the fact that the EPPO has been given legal personality
according to art. 3(2) of the EPPO regulation, which
allows this EU body to enter into legal commitments
in its own name instead of relying on the EU’s legal
personality. In that respect, the EPPO is similar to other
EU agencies and bodies that, as part of the wider phe-
nomenon of agencification in EU public administration,
carry out various tasks, even beyond the EU’s external
borders [1, p. 44]. By spelling out the subject matter of
the working arrangements that may be concluded, the
EU legislator has apparently aimed at preventing the risk
that EPPO might overstep its competencies.

General aspects concerning the functioning of the EPPO

Working languages. Like many other EU institu-
tions, agencies and bodies, the EPPO has established its
working language by the decision of 30 September 2020
on internal language arrangements, adopted on the ba-
sis of art. 107(2) of the EPPO regulation that requires a
two-thirds majority of the college members. According
to this decision, the working language for the opera-
tional and administrative activities of the EPPO shall be
English. Having said this, the decision in question takes
into account the fact that French is currently the wor-
king language of the CJEU by stipulating that the said lan-

guage shall be used along with English in its relations with
this judicial institution.

Legal personality and capacity. Further to the legal
personality referred to above, the EPPO has in each of
the member states the legal capacity accorded to legal
persons under national law according to art. 106(1) of the
EPPO regulation, which allows it, for example, to conclude
contracts for the acquisition of goods and services in the
framework of tender procedures. This is necessary in order
to be able to operate as an EU body in the member state but
particularly in Luxembourg, where it has its headquarters.
In this context, it should be mentioned that art. 106(2) of

23ee: CJEU judgment of 2 April 2020 in case C-897/19 PPU, Ruska Federacija, EU: C:2020:262. Para 13.
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the EPPO regulation refers to an important requirement
for any EU institution, agency and body, namely the con-
clusion of a headquarters agreement with the host member
state. It follows from this provision that the necessary
arrangements concerning the accommodation provid-
ed for the EPPO and the facilities made available by
Luxembourg, as well as the specific rules applicable in
that member state to the members of the college, the
administrative director and the staff of the EPPO, and
members of their families shall be laid down in the said
headquarters agreement. The agreement in question has
been concluded on 27 November 2020.

Luxembourg as the “judicial capital” of Europe.
Pursuant to art. 341 of the TFEU, the seat of the institu-
tions of the EU shall be determined by the common ac-
cord of the governments of the member states. Although
this provision refers exclusively to the “institutions”
within the meaning of art. 13 of the TEU, the member
states appear to have interpreted it as encompassing
agencies and bodies as well. However, the CJEU has re-
cently made clear that the competence to determine
the location of the seat of a body, office or agency of the
EU “lies not with the member states but with the EU
legislature, which must act to that end in accordance
with the procedures laid down by the substantively rele-
vant provisions of the EU treaties”**. This makes perfect
sense, as the power to adopt the founding act of any of
the entities referred to above logically implies the com-
petence to take a decision on its geographical location.
Founding acts usually expressly specify the seat of the
entity in question, as is the case in art. 106 of the EPPO
regulation. In this context, it should be pointed out that
the question as to which legal bases are applicable in
connection with the establishment of EU bodies, offi-
ces of agencies has already been extensively discussed
elsewhere by the author so readers are kindly invited to
consult this source [1, p. 44]. The question regarding the
specific legal basis for the establishment of the EPPO
has been explained in the introduction to this paper.

The (political) choice of Luxembourg as the host city
of a future EPPO was taken at the European Council
on 12 and 13 December 2003, simultaneously with the
selection of the Hague as the host city of Eurojust, even
though the wording of art. 86 of the TFEU (“establish
a European Public Prosecutor’s Office from Eurojust™)
could suggest that both entities would have to be based
in the same city. On the other hand, this phrase could be
interpreted as referring to the structure and powers of
the new EU body and not necessarily to its headquarters.

However, as already explained in this paper, the Council
opted for making the EPPO not just a department or
internal service of Eurojust but rather an autonomous
EU body with which it maintains close ties. Consequent-
ly, the decision taken by the Council has cleared any
remaining ambiguity concerning the legal nature of
the EPPO. As far as the location of the headquarters is
concerned, it is worth noting that the aforementioned
decision of December 2003 refers to an earlier decision
of the representatives of the Governments of the mem-
ber states, adopted in 1967, in which it is explicitly stated
that “shall be located in Luxembourg the judicial and
quasi-judicial bodies”?’. Against this background, it is
safe to conclude that this earlier decision paved the way
for the subsequent selection of the headquarters of the
EPPO throughout the process that led to its establish-
ment [24, p. 52]. This interpretation is confirmed by re-
cital 121 of the EPPO regulation, which refers explicitly
to both decisions. With the establishment of the EPPO
in Luxembourg City, besides the CJEU, the EFTA Court,
the Court of Justice of Benelux®® and, more recently, the
Court of Appeal of the Unified Patent Court?’, this city
deserves henceforth being denominated the judicial
capital of Europe (for a comparative study of the pro-
cedural rules applied by various international courts,
see: [25]).

Transparency and public access to documents.
The EPPO must comply with the entirety of rules related
to good administration enshrined in art. 41 of the Char-
ter, in particular with those concerning transparency
and public access to documents, in addition to the ru-
les related to the EPPQO’s operational activities in the
framework of criminal investigations and prosecutions.
Article 109(1) of the EPPO regulation, therefore, pro-
vides that the Regulation (EC) No. 1049/2001 of the
European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council
and Commission documents shall apply to documents
other than case files, including electronic images of
those files, that are kept by the EPPO in accordance
with art. 45 of the EPPO regulation. Furthermore, as has
already been mentioned in this paper, this EU body will
have to abide by the rules on the protection of personal
data, a subject particularly sensitive in the area of cri-
minal investigations and prosecutions, and to cooperate
with the EDPS, whose participation is explicitly foreseen
in several provisions of the EPPO regulation.

Staff rules. The rights and obligations of EPPO staff
are governed by art. 96-98 of the EPPO regulation. Ac-

24CJEU judgment of 14 July 2022 in case 743/19, Parliament v Council, EU: C:2022:569. Points 73, 74.

% Decision (67/446/EEC) (67/30/Euratom) of the representatives of the governments of the member states of 8 April 1965 on the
provisional location of certain Institutions and departments of the communities.

26The Treaty of 31 March 1965, relating to the institution and statute of a Benelux Court of Justice entered into force on 1 January
1974. The permanent seat of the court is in Luxembourg, where it holds hearings. The court is an international court which essential
role is to promote uniformity in the application of the legal rules which are common to the Benelux countries in a wide variety of
fields such as intellectual property law (trademarks and service marks, designs and models), civil liability insurance for motor vehic-
les, ?enalty payments, visas, collection of tax debts, protection of birds and equal tax treatment.

"See: Agreement on a Unified Patent Court.

90



Me:xkayHapoaHoe NpaBo
International Law

cording to its art. 96(1), the Staff regulations and the
Conditions of employment of other servants of the EU
(CEOS), and the rules adopted by agreement between
the institutions of the EU for giving effect to those Staff
regulations and the CEOS shall apply to the European
Chief Prosecutor and the European prosecutors, the EDPs,
the administrative director and the staff unless otherwise
provided in the EPPO regulation. Article 96(4) requires the
college of the EPPO to adopt implementing rules to
the aforementioned legal acts. This has occurred with the
college decision of 28 April 2021. In this context, it is worth
noting that the European Chief Prosecutor and its depu-
ties, as well as the European prosecutors, are engaged as
“temporary agents” in accordance with art. 2 of the CEOS,
whereas EDPs are engaged as special advisers in accor-
dance with art. 5,123, 124 of the CEOS. A special adviser is
a person who, by reason of his or her special qualifications
and notwithstanding gainful employment in some other
capacity, is engaged to assist one of the institutions of the
EU either regularly or for a specified period and who is
paid from the total appropriations for the purpose under
the section of the budget relating to the institution which
he or she serves. Furthermore, according to art. 98 of the
EPPO regulation, the EPPO may make use, in addition to its
own staff, of “seconded national experts” or other persons
put at its disposal but not employed by it. The “seconded
national experts” shall be subject to the authority of the
European Chief Prosecutor in the exercise of tasks related
to the functions of the EPPO. By the college decision of
22 September 2021, the EPPO has adopted rules govern-
ing the engagement of this type of staff. Finally, it should
be mentioned that Protocol No. 7 on the privileges and
immunities of the EU applies to the EPPO and its staff.
The recruitment of suitable staff encountered some
difficulties at the beginning, related mainly to the in-
sufficient funding of this EU body®® and the high cost
of living in Luxembourg, both factors that affected the
attractiveness of the EPPO as an employer. Whilst it
was initially assumed that some staff members of the
Commission and Eurojust would voluntarily seek as-
signment at the EPPO, this scenario has so far failed
to materialise. In general, recruitment of suitable staff

in Luxembourg appears to meet some difficulty, and
this situation let several actors — such as the Court of
Auditors and trade unions representing EU staff — to
demand tangible solutions, including a corrector coef-
ficient for Luxembourg, distinct from the one currently
applicable to Brussels. Another difficulty that the EPPO
had to face was the delay in the appointment of EDPs by
some member states, in particular, Slovenia [26, p. 209],
a situation which had to be addressed through political
intervention at various levels. At this point in time, the
process of appointment can be considered complete.

Case management system and other IT tools.
Having a case management system is of utmost im-
portance for prosecutors. In particular, such a system
must take into account the special nature of the EPPO,
allowing the sharing of information between the central
and decentralised levels. Given the fact that the work of
the EPPO is carried out in electronic form, a major focus
in the year 2021 was precisely on developing the case
management system and making it ready for the ope-
rational start. It is described as a complex set of tools
and applications that allows the European prosecu-
tors, EDPs and designated EPPO staff to work in com-
pliance with the EPPO regulation and the internal rules
of procedure. It enables the transfer of cases to and from
national authorities, the reception and processing of
information from other sources (including private par-
ties), automated translation and all of the case-related
workflows. The case management system allows the
EPPO to operate as a single office, making the case files
administered by EDPs available to the central level for
the exercise of its decision-making, monitoring, direc-
tional, and supervisory tasks. In addition to the case
management system, the EPPO developed and rolled
out several IT tools to facilitate and support operations:
a platform for the secure transfer of information (EPPO
box), crime report forms for the automated import of
information, an information exchange tool with other
judicial organisations such as Eurojust, Europol and
OLAF and an e-translation system for the automatic
translation of the registered cases.

The future of criminal justice

Possible extension of the EPPO’s mandate to
other serious crimes. One of the major advantages
of establishing the EPPO lies in the fact that a supra-
national body vested with powers of investigation and
prosecution will potentially manage to overcome the
barriers typically posed by differences in terms of the le-
gal system, language and culture. Driven by the interest
in protecting the common good, the EPPO will pursue
its mission with the support of the EU member states.
Furthermore, assigning those powers to a specialised
EU body could expect an increase in efficiency. Based

on the premise that these expectations are realistic,
one cannot resist the impression that the EU legislator
has fallen short in exploiting the EPPQ’s full potential.
Whilst the EU’s financial interests are certainly a mat-
ter of general concern that can be affected by crimi-
nal acts that transgress national boundaries, there are
other not less important interests that deserve equiva-
lent protection. In this context, it is worth referring to
art. 83(1) of the TFEU, a provision that allows the EU
to establish “minimum rules concerning the definition
of criminal offences and sanctions” in connection with

BEU Commission blocking the hiring of staff, says EPPO // Luxemb. Times. 22 Sept. 2021.
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serious crimes having a cross-border dimension, such
as terrorism, trafficking in human beings and sexual ex-
ploitation of women and children, illicit drug trafficking,
illicit arms trafficking, money laundering, corruption,
counterfeiting of means of payment, computer crime
and organised crime.

It is therefore surprising that the EPPO has seen
a clear limitation of its mandate from the very moment
of its inception. On the other hand, it should be point-
ed out that art. 86(4) of the TFEU contains a clause in
principle allowing for an extension of its powers to
include serious crimes having a cross-border dimen-
sion by means of a simplified amendment of the EU
treaties [27]. This aspect is a legislative novelty and
marks a major breakthrough with regard to previous
projects mentioned in this paper that were restricted to
the protection of the EU’s financial interests [28]. This
raises the question as to whether an extension of the
EPPOQO’s powers would be feasible to include the fight
against environmental crime [29], organised crime and
terrorism. The answer to this question depends on legal
and political factors. Although there are currently no
indications that there is a political will among the EU
member states to make use of this faculty, recourse to
art. 86(4) of the TFEU remains a legal option [30, p. 192].
According to this provision, a decision of the European
Council is necessary, adopted unanimously after obtain-
ing the consent of the Parliament and after consulting
the Commission. The decision to be taken would have
as effect to amend art. 86(1) of the TFEU which merely
mentions the fight against the EU’s financial interests
as the EPPO’s mission.

Considering that the EPPO has been established on
the basis of enhanced cooperation, this would lead to
the question as to what is to be understood by a “una-
nimous” vote, more concretely, whether the consent of
all EU member states would be required or only those
participating member states would be entitled to decide
in support of such an extension of powers. Although art.
86 of the TFEU is a lex specialis in respect of the rules of
title III of part VI concerning enhanced cooperation, this
provision explicitly states that the rules on enhanced
cooperation apply. As a consequence, the general rules
apply as far as they do not conflict with the specific pro-
visions laid down in art. 86 of the TFEU. Since neither
para 1 nor para 4 contains any guidance, it is neces-
sary to resort to the general provision of art. 330 of the
TFEU, which clearly stipulates that “unanimity shall be
constituted by the votes of the representatives of the
participating member states only”. Further guidance
can be found in the interpretation of the provisions on
enhanced cooperation given by the CJEU in the case
concerning the creation of the Unitary patent, where it

declared that “when the conditions laid down in Arti-
cle 20 TEU and in Articles 326 TFEU to 334 TFEU have
been satisfied <...> provided that the Council has not
decided to act by a qualified majority, it is the votes of
only those member states taking part that constitute
unanimity”%. In other words, it could be argued that
a unanimous vote by the member states participating
in enhanced cooperation would be sufficient to extend
the competence of the EPPO to other serious crimes
having a cross-border dimension such as those referred
to above, while the other member states would have to
abstain from voting [27]. Once the competencies of the
EPPO would have been extended, it would not be pos-
sible to have a “variable geometry” approach within the
EPPO in a way that the member states would participate
in different parts of its competence. In the same way,
non-participating member states that might later join
the EPPO would have to participate in it as a whole.
Such an approach would obviously require a legis-
lative amendment of the EPPO regulation itself, with
a view to specifying the crimes falling within the EPPO’s
jurisdiction. Whilst the EU legislature foresees minimum
rules concerning the definition of criminal offences and
sanctions, the principle nullum crimen sine lege, already
mentioned in this paper, requires crimes, for which
a sanction is foreseen, to be defined beforehand. Arti-
cle 2 of the EPPO regulation would have to be amended
in order to include a precise definition of cross-border
terrorism and to provide the necessary terminological
clarifications related to prosecutions in that area. In par-
ticular, art. 4 and art. 22 of the EPPO regulation, which
set out the EPPQO’s tasks and material competence,
would have to be amended, whereas the provisions
pertaining to institutional and organisational aspects
could remain untouched. An extension of the EPPQO’s
mandate would also require adjustments in terms of
budget and recruitment policy, as specialised staff would
have to be hired. Having said this, these considerations
remain strictly theoretical as long as there is no political
will among the participating member states to embark
on that path [31, p. 832]. However, it should be men-
tioned that the Commission has submitted in Septem-
ber 2018 a communication to the European Parliament
and the European Council containing an initiative to
extend the competencies of the EPPO to cross-border
terrorist crimes®, in which a number of proposals are
made, including some of the amendments mentioned
above. Although this communication does not legal-
ly qualify as a legislative proposal in the strict sense,
the institutional history of the EU teaches us that the
relevance of this type of initiative should not be under-
estimated. In any case, it would be wise to carry out a

2CJEU judgment of 16 April 2013 in joined cases C-274/11 and C-295/11, Spain and Italy v Council, EU: C:2013:240. Para 35.
39A Europe that protects: an initiative to extend the competencies of the European Public Prosecutor’s Office to cross-bor-
der terrorist crimes : communication of the Europ. Comission to the Europ. Parliament and the Europ. Council of 12 Sept. 2018,

COM(2018) 641 final.
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preliminary assessment of such a need before eyeing an
extension of the EPPO’s mandate [32, p.118].
European Criminal Court and European criminal
defence. The establishment of the EPPO has already led
to further demands in academic circles for the creation
of a European Criminal Court and an institutionalised Eu-
ropean criminal defence [10, p. 386; 33, p. 183]. The idea
of a European Criminal Court is explained by the con-
cernforsufficientsafeguardstocontrol Eurojust,Europol,the
European judicial network, OLAF and, in particular,
the EPPO in the future. This concern is reflected in the
Treaty of Lisbon, more concretely in lit c of art. 12 of the
TEU and para 1 second sentence of art. 263 and para 5 of
art. 263 of the TFEU. The idea of an institutionalised
European criminal defence is explained by the concern to
maintain a certain balance in procedural terms (so-called

Looking back at the

On 24 March 2022, the EPPO published its first an-
nual report>2, which gives an account of the office’s ope-
rational activities from 1 June to 31 December 2021. The
report provides an overview and statistical data on the
operational activities of the central office in Luxembourg
and all 22 participating member states. It also outlines
typologies identified in EPPO cases and recovery actions
regarding the proceeds of criminal activity. In the first
seven months of operation, the EPPO processed 2,832
crime reports. 576 investigations were opened, and 515
investigations were active by the end of the year. The
estimated damage to the EU’s budget was around 5.4 bln
euro, whereby 147 mln euro were seized upon request
by the EPPO. 95 European delegated prosecutors have
been appointed, who work in 35 EPPO offices in the 22
participating member states. Nevertheless, it should
be borne in mind that these numbers are updated on

equality of arms) in cross-border criminal proceedings.
The importance of the rights of defence was emphasised
by the legally binding nature of the judicial rights of the
Charter, in particular in art. 47 of the Charter. The prepa-
ration and gradual implementation of the Roadmap for
strengthening procedural rights of suspected or accused
persons in criminal proceedings®! also takes the impor-
tance of the rights of defence into account. As has already
been explained in detail in this paper, art. 41 of the EPPO
regulation refers to the rights of suspects and accused
persons that apply at the EU and national levels. Although
there is currently no legal basis for a European Criminal
Court or an institutionalised European criminal defence
system in the EU treaties, the concerns referred to above
should be taken into consideration as far as possible in
the further development of the EPPO and the rights of
suspects and accused persons in criminal proceedings.

first year of operation

a regular basis by the EPPO in order to better reflect the
current state of affairs.

The EPPO’s success can be best measured by the
number of convictions to which the prosecutions have
so far led in Croatia, Bulgaria, Latvia and Germany, of-
ten involving criminal activity in other member states
as well, such as Czechia and Romania. The convictions
are essentially related to subsidy fraud in connection
with the allocation of funds from the European Agricul-
tural Fund for Rural Development, procurement fraud
and VAT carousel fraud [34]. The sanctions imposed
on the perpetrators of these criminal offences include
several years of imprisonment as well as fines. These
cases are reported by the EPPO in official press releases
and very often echoed by the general press, contributing
to an increased visibility of the EPPQ’s activities in the
public sphere.

Conclusions

The establishment of the EPPO constitutes without
any doubt a milestone in the institutional history of
the EU. A supranational body has been set up, endowed
with the powers to prosecute criminal offences that
affect the financial interests of the EU. An important
gap in the institutional framework has been filled in so
far as the EPPO will complement the activities carried
out by other EU entities with investigative powers such
as OLAF, Europol and, most importantly, Eurojust. The
expected synergy effects resulting from the coopera-
tion between these entities will contribute to a more
efficient fight against crime across national borders.
The statistics related to the number of prosecutions as
well as the amount of money seized by the EPPO and

the supporting national authorities within such a short
period of time give reasons for optimism. The good re-
sults obtained by the EPPO to this date will hopefully
convince the member states that its creation was a good
investment and that cooperation truly pays off. As any
newly created body, the EPPO must find its place in the
complex institutional framework of the EU and demand
to be recognised as a valuable partner by all member
states, in a spirit of sincere cooperation. Both the Com-
mission and the CJEU are likely to play a crucial role in
the pursuit of this objective.

The EPPO’s success will hopefully motivate the EU
legislature to embark on more ambitious projects such
as the extension of this EU body’s mandate to include the

31Resolution of the Council of 30 November 2009 on a Roadmap for strengthening procedural rights of suspected or accused

persons in criminal proceedings.

32EPPO annual repost [Electronic resource]. URL: https://www.eppo.europa.eu/sites/default/files/2022-03/EPPO_Annual Re-

port_2021.pdf (date of access: 20.12.2022).
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fight against other criminal offences having cross-bor-
der relevance, for example, organised crime, terrorism
and environmental crime. For this purpose, a prelimi-
nary assessment of such a need should be carried out.
Furthermore, it would be worthwhile envisaging tack-
ling issues likely to hamper the EPPO’s functioning,
such as the current fragmentation of the rules on pro-
cedural and substantive criminal law. A decisive ap-
proach should be undertaken with a view to creating
a uniform set of rules governing the criminal procedure,
going beyond what is already set out in the EPPO regu-
lation. Furthermore, an effort should be made to further
harmonise the typification of criminal offences in the
interest of legal certainty, thereby preventing the risk
that criminal proceedings be considered in breach of the
nullum crimen sine lege principle. Moreover, it would
be advisable for the EPPO to develop a sort of guidance
for national courts on how severely criminal offences

should be sanctioned, so as to foster a coherent judicial
practice throughout the EU, eventually preventing the
risk of forum shopping. All these measures would be
beneficial to the area of freedom, security and justice in
so far as they would strengthen the trust of EU citizens
in the institutions administering justice. It is necessary
to stress in this context that the creation of the EPPO
represents a contribution to increased accountability
of the EU towards its citizens and must therefore be
considered a profoundly democratic act.

According to recent public statements made by the
European Chief Prosecutor, the objective of the EPPO for
the next year is to consolidate the achievements made so
far. Whilst these achievements are indeed remarkable,
as the statistics show, the present paper has presented
a number of issues that the EPPO should raise with the
EU institutions involved in the legislative process with
a view to improving its effectiveness.
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UNFAIR COMPETITION BY MISREPRESENTATION
AND THE LEGAL PROTECTION AGAINST IT IN BELARUS

N. G. MASKAYEVA?

4BIP - University of Law and Social-Information Technologies,
3 Karalia Street, Minsk 220004, Belarus

The author of the article analyses provisions against unfair competition by misrepresentation contained in the Paris convention
for the protection of industrial property of 20 March 1883, the Treaty on the Eurasian Economic Union of 29 May 2014, and the
domestic legislation of the Republic of Belarus. It is shown that the Republic of Belarus has duly implemented its obligations under
these treaties. Changes are proposed to art. 26 of the Law of the Republic of Belarus of 12 December 2013 No. 94-3 “On counteracting
monopolistic activitity and promoting of competition” to cover actual and potential misrepresentation, as that would strengthen
the preventative function of domestic legislation on unfair competition. It is also suggested that a complete list of remedies be
included in art. 1030 of the Civil Code of the Republic of Belarus of 7 December 1998, to enhance legal certainty and the balance
of public and private interests. Furthermore, it is argued that in establishing a fact of misrepresentation, the relevant authorities
should determine that at least 20-25 % of consumer respondents in sample polls find a statement or representation actually or
potentially misleading. Relevant changes are suggested to the Recommended practices for determining violations of anti-monopoly
legislation concerning unfair competition and a prospective Resolution of the Plenum of the Supreme Court of the Republic of
Belarus on adjudication of Belarusian courts in unfair competition.

Keywords: art. 10-bis of the Paris convention for the protection of industrial property; common rules and principles of
competition; unfair competition; unfair competition by misrepresentation; violation of anti-monopoly legislation.

HEAOBPOCOBECTHAS KOHKYPEHIINSA
ITYTEM BBEAEHUSA B 3ABAYXKAEHUE
N 3AIIINTA OT HEE B PECITYBAUKE BEAAPYCb
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Benapych ot 7 mekabpst 1998 r. Bce Crioco6b! rpakaaHCKO-TIPaBOBOIi 3allUThI, JOCTYITHbIE B Cy4Yae OCYIIECTBIEHMS HeHo-
6POCOBECTHOIT KOHKYPEHIIMM, & TAKKE 3aKPENUTh B METOAMYECKMX PEKOMEHIAIMSIX TI0 YCTAHOBIeHNIO (hakTa Hamm4ust (OT-
CYTCTBUSI) HAPYIIEHVSI aHTVMMOHOIIONIBHOTO 3aKOHOJATETbCTBA B YaCTV HEMOOGPOCOBECTHOM KOHKYPEHIIMM U B TIOCTAHOBJIEHUMA
ITnenyma BepxoBHoro cyna Pecry6imiky Besapych 0 HEKOTOPBIX BOITPOCAX PACCMOTPEHMsI 6e/I0PYCCKUMY CyIaMM Iel O Helo-
6POCOBECTHOI KOHKYPEHIIMY (KOTOPOe MOTYT ITPUHSITH B GyayIlleM) MOIOKeHMe, COTJIAaCHO KOTOPOMY 1151 yCTaHOBJIEHNS BBe[Ie-
HMs B 3a6/y3KIeHIe He0OX0IMMO, UTO6bI KaK MUHUMYM 20-25 % ommpaliBaeMbIX TOTPeGUTeNel CUMTaI COOTBETCTBYIOIINE

YTBEPKIOEeHVSI BBOASIIIVIMY B 3a6/TysKIE€HYE WU CIIOCOOHBIMY BBECTU B 3a0JTyKIEHNE.
Kntoueguwie cnoea: cr. 10-bis [TapikcKkoit KOHBEHIINM [T0 OXpaHe MPOMBIIIIEHHO COGCTBEHHOCTH ; 001IIVie TPaBuUIa U IIPUH-
LIMITBI KOHKYPEHLIMM; HeJOOPOCOBECTHAsI KOHKYPEeHIVST; HeLoOpOCOoBeCTHAsI KOHKYPEHLIMSI ITyTeM BBefeHMsI B 3a0myskaeHne;

HapylieHne aHTUMOHOIIO/IbHOI'O 3aKOHOOATEe/IbCTBA.

Introduction

Misrepresentation is a common form of unfair compe-
tition often bringing losses to domestic and foreign eco-
nomic entities. Successful struggle against this practice
depends on progressive, well-developed norms at the in-
ternational and domestic levels and effective enforcement.

The Republic of Belarus is a party to two treaties
regulating certain questions of protection against unfair
competition, including by misrepresentation: the Paris
convention for the protection of industrial property of
20 March 1883 (hereinafter the Paris convention) and
the Treaty on the Eurasian Economic Union of 29 May
2014 (hereinafter the Treaty on the EAEU).

In domestic legislation, unfair competition by mis-
representation is addressed in art. 26 of the Law of the
Republic of Belarus of 12 December 2013 No. 94-3 “On
counteracting monopolistic activitity and promoting of
competition”, amended as of 8 January 2018 (hereinafter
the Law on competition) and art. 1029(3) of the Civil
Code of the Republic of Belarus of 7 December 1998
(hereinafter the Belarusian CC).

To date, the topic of unfair competition by misrepre-
sentation has received limited attention from Belarusian
scholars. Yu. A. Amelchenya and O. A. Bakinovskaya',
E. V. Ganakova?, T. V. Ignatovskaya [1], S. S. Losev’,
N. G. Maskayeva (Tykotskaya) [2—4], I. V. Popova [5],
E. A. Svadkovskaya, V. F. Chigir*, among others, address
it as one of a multitude of uncompetitive practices.
These and other works on competition law, including
of the Eurasian Economic Union and its member states
[6—-13], provide no comprehensive or comparative ana-
lysis of the treaties and legal acts of the Republic of
Belarus concerning misrepresentation. Most scholars
discuss protection against unfair competition in gene-
ral® [14-21], or its specific forms [22; 23], without spe-
cifically addressing misrepresentation®.

The aim of this article is to consider misrepresen-
tation as a form of unfair competition with reference
to international treaties, legal acts of the Republic of
Belarus and legal protection against it available in Be-
larus.

Results and discussion

The Paris convention is a universal treaty that “pri-
marily deals with patent, trademark and design law, as
well as trade names and indications of origin” [25, p. 53].
The initial text of the Paris convention contained no
provisions expressly dealing with unfair competition,
although the preamble referred to the desire of the con-
tracting states to guarantee fair trade [26, p. 12].

Presumably, at the adoption of the Paris conven-
tion “protection against unfair competition was at
best only weakly developed in most of the contracting
states” [27, p. 16]. Provisions on unfair competition
appeared in the convention due to the revision confe-
rences held in Brussels (1900), Washington (1911), the
Hague (1925) and Lisbon (1958) [25, p. 62-63].

! Amelchenya Yu. A., Bakinovskaya O. A. Commentary “Novelties of the Law of the Republic of Belarus of 12 December 2013
No. 94-3 "On counteracting monopolistic activity and development of competition" (part 3)” (as of 27 March 2014) [Electronic re-
source] // ConsultantPlus: Belarus / LCC “Yurspectr”. Minsk, 2022 (in Russ.).

“Ganakova E. V. On unfair competition (as of 18 August 2017) [Electronic resource] // ConsultantPlus: Belarus / LCC “Yurspectr”.

Mlnsk 2022 (in Russ.).

3Losev S. S. Unfair competition (as of 15 January 2005) [Electronic resource] // ConsultantPlus: Belarus / LCC “Yurspectr”. Minsk,
2022 (in Russ.) ; Losev S. S. Unfair competition (part 2) (as of 15 September 2015) [Electronic resource] // ConsultantPlus: Belarus /
LCC “Yurspectr”. Minsk, 2022 (in Russ.) ; Losev S. S. Institute of protection against unfair competition: new in the legislation [Elec-
tromc resource]. URL: https ://etalonline.by/document/?regnum=u01801197 &q_id=0 (date of access: 16.03.2022).

“Popova 1. V., Svadkovskaya E. A., Chigir V. F. Article-by-article commentary on the Civil Code of the Republic of Belarus. Sect. V.
Exclusive rlghts to the results of 1r1tellectual activity (intellectual property) (art. 979-1030) (as of 1 November 2007) [Electronic
resource] // ConsultantPlus: Belarus / LCC “Yurspectr”. Minsk, 2022 (in Russ.) ; Chigir V. F. Industrial property law. Manual (as of
22 Apr11 2009) [Electronic resource] // ConsultantPlus: Belarus / LCC “Yurspectr” Minsk, 2022 (in Russ.).

SFilippovskii V. V. Protection against unfair competition (as of 13 June 2011) [Electronic resource] // ConsultantPlus: Belarus /

LCC “Yurspectr” Minsk, 2022 (in Russ.).

®The only published work dealing with protection against unfair competition by misrepresentation is the article by A. S. Valevko [24].
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As stated in art. 1(2) of the Paris convention, the rep-
ression of unfair competition is an object of the protec-
tion of industrial property. “The inclusion of unfair
competition in the sphere of industrial property by the
Paris convention is understandable if one examines more
closely the torts already’ recognised as unfair compe-
tition. They mainly concerned cases like passing off,
exploitation of another’s reputation, disparagement,
betrayal of secrets etc...” [27, p. 18].

For Belarus, the obligations under the Paris conven-
tion are as follows.

Firstly to assure to nationals of the countries of the
Union® as well as nationals of countries outside the union
who are domiciled or who have real and effective in-
dustrial or commercial establishments in the territory
of one of the countries of the union effective protec-
tion against unfair competition and appropriate legal
remedies effectively to repress unfair competition in the
meaning of the convention (art. 10-bis(1); 10-ter(1); 10-
ter(3)). The implementation of this obligation does not
require the enactment of specific legislation [25, p. 63] -
that can be achieved by the norms of any branch of law
(criminal, administrative, civil or other) and (or) by ju-
dicial precedents. The contracting states are also free
to decide on the mechanisms, remedies, sanctions and
procedures concerning such protection.

The Paris convention does not oblige its member
states to grant the above protection to its nationals. As
C. Wadlow rightly points out, except for the conventions
on human rights, states typically enter into international
conventions primarily to protect their interests abroad,
and this includes the interests of their nationals. Where
states wish to protect their nationals at home, the normal
and appropriate route is by domestic legislation [28, p. 52].
Thus, the nationals of the Republic of Belarus cannot

invoke the provisions of the Paris convention to seek
protection against unfair competition.

The Paris convention defines unfair competition as
“any act of competition contrary to honest practices
in industrial or commercial matters” (art. 10-bis(2)).
It provides an open list of examples that constitute
such an act (art. 10-bis(3)). This definition and the list
should be treated as a minimal standard of protection
which must be provided to all the contracting parties’.
States may expand this list and modify the examples set
forth in it, in their domestic law to be able to qualify a
wider range of acts or omissions as unfair competition.
Importantly, art. 2 of the Paris convention proclaims
national treatment as its fundamental principle, mean-

ing that “nationals of other member states must be
treated like a country’s own nationals” [25, p. 54]. Thus,
“...whatever rights and remedies a country confers on
its nationals in the field of unfair competition must
equally be made available, without discrimination or
any requirement of reciprocity, to nationals of the other
countries of the union and other ressortissants subject
to the reservation of art. 1(3) in respect of matters
of jurisdiction and judicial procedure...”'° [28, p. 53].
The member state in which protection against unfair
competition is claimed cannot impose on the men-
tioned persons any requirement as to their domicile
or establishment in this state (art. 2(2) of the Paris
convention).

Secondly to provide measures to permit federations
and associations representing interested industrialists,
producers, or merchants existing in other member
states, to take action in its courts or before its admi-
nistrative authorities, with a view to the repression of
unfair competition, if two conditions are cumulatively
met:

« the existence of such federations and associations is
not contrary to the laws of their countries;

« the said actions are allowed by Belarusian law
(art. 10-ter(2) of the Paris convention).

Article 10-bis(3(ii)) of the Paris convention assigns
to unfair competition and obliges the member states to
prohibit any indications or allegations the use of which
in the course of trade is liable to mislead the public as to
the nature, the manufacturing process, the characte-
ristics, the suitability for their purpose, or the quanti-
ty, of the goods. In academic literature, those are often
referred to as misrepresentation [28] or misleading the
public [26, p. 14]. This example of acts of unfair compe-
tition was incorporated in the text of the Paris conven-
tion at the 1958 Lisbon conference.

The operation of the Eurasian Economic Union is
grounded on the principles of a market economy and
fair competition (art. 3 of the Treaty on the EAEU), rea-
lised by three types of policies:

e common policies as to protection against unfair
competition in cross-border markets through uniform
legal regulation — the Common rules of competition
(art. 76 of the Treaty on the EAEU, and Protocol on com-
mon principles and rules of competition (annex 19 to
the Treaty on the EAEU));

« agreed policies, in relation to the protection of
competition in the national markets, by providing
common principles and rules of competition (art. 75, 76

"In 1911 this provision was included in the Paris convention at the Washington conference.
8The Union for the protection of industrial property, comprising all the countries to which the Paris convention applies (art. 1(1)

of the Paris convention).

Protection against unfair competition. Analysis of the present world situation: WIPO publication No. 725. Geneva, 1994. P. 18

(in Russ.).

10A reservation of this kind is outlined in art. 2 of the Paris convention, which is correct. According to art. 2(3) of the Paris con-
vention, the provisions of the laws of each of the countries of the union relating to judicial and administrative procedure and to
jurisdiction, and to the designation of an address for service or the appointment of an agent, which may be required by the laws on

industrial property are expressly reserved.
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of the Treaty on the EAEU), which may be developed in
the domestic legislation of the member states;

 coordinated policies, in relation to the actions
of economic entities (market participants) from third
countries, where such actions may have a negative impact
on the competition in the commodity markets of member
states (art. 74(4) of the Treaty on the EAEU)".

Subparagraph 14 of the Protocol on the common
principles and rules of competition defines unfair
competition as follows: any act of an economic entity
(a market participant), or a group of persons or several
economic entities (market participants) or groups of
persons aimed at obtaining a business advantage, that
is inconsistent with the law of the member states, cus-
tomary business practices, the principles of decency,
reasonableness and fairness, and causes or may cause
damage to other competing economic entities (market
participants) or damage or may cause damage to their
business reputation.

Article 76(2) of the Treaty on the EAEU contains
a non-exhaustive list of the forms of unfair competition,
including misrepresentation as to the character, method
and place of production, consumer properties, quality and
quantity of goods or as to the producer (para 2).

This definition and list must be applied for the reali-
sation of common policies (executed by the Eurasian
Economic Commission through prosecution of unfair
competition from the economic entities (market partici-
pants) of member states and from their natural persons
and non-commercial organisations not engaged in ent-
repreneurial activity, where such unfair competition
affects or may affect competition in the cross-border
markets of two and more member states, except for fi-
nancial markets) (para 10-21 of the Protocol on com-
mon principles and rules of competition) and agreed
policies (executed by national bodies of member states
through prosecution of “other” unfair competition).
Under these policies the mentioned definition and list
serve as a “minimum standard”: based on art. 74(3) of
the Treaty on the EAEU the member states may “expand”
them in their national legislation to qualify as unfair
competition and, accordingly, suppress more acts and
(or) omissions.

Under the Treaty on the EAEU, each member state
has to provide existence of the national authority of
the government whose competence includes imple-
mentation and (or) carrying out competition (antimo-
nopoly policy), which means, inter alia, vesting such
authority with the power to control observance over
prohibition of anti-competitive acts and prohibition of
unfair competition, over economic concentration,
and to prevent and detect violations of the compe-

tition (antimonopoly) legislation and take measures
on their termination and bringing the perpetrators
to liability (art. 75(5) of the Treaty on the EAEU). Be-
larus has fulfilled this obligation by establishing the
Ministry of Antimonopoly Regulation and Trade of
the Republic of Belarus (hereinafter MART), mandat-
ed to perform all of the above functions (see Edict
of the President of the Republic of Belarus of 3 June
2016 No. 188 “On the bodies of anti-monopoly regu-
lation and trade”, Art. 4, 13-17, 33, 49-51 of the Law
on competition, subpara 5.1-5.2 of para 5 of the Re-
gulation on the MART).

Other issues of protections against unfair competi-
tion are subject to the discretion of the member states.
At the same time, the Treaty on the EAEU demands that
member states enforce their competition (antimonopo-
ly) legislation similarly and equitably without regard for
the legal form and place of registration of an economic
entity (a market participant) of other member states
(art. 75(1) of the Treaty on the EAEU).

From the analysis of the text of the Paris convention
and the Treaty on the EAEU, the following conclusions
may be drawn.

Several differences are found in the language of
art. 10-bis(3(ii)) of the Paris convention and art. 76(2(2))
of the Treaty on the EAEU:

e the Paris convention specifies which actions
may constitute misrepresentation (e. g. indications or
allegations), but the Treaty on the EAEU does not;

« itis sufficient for the “indications” or “allegations”
to be liable to mislead the public in the language of the
Paris convention,while in the Treaty on the EAEU, the mis-
representation must have already occurred and this
document does not specify who must be misled;

e the instruments differ in the product features that
may be the object of misrepresentation; furthermore,
unlike the Paris convention, the EAEU provides that
“misleading” also applies to information about producers.

Both instruments also share several similarities:

« neither treaty provides for the assessment of the
defendant’s state of mind or the finding of the infor-
mation as false as a condition for establishing mis-
representation: in a comment on a provision of the
Paris convention, WIPO correctly observes that “even
a statement that is literally correct can be deceptive
if gives the misleading impression... The omission of
information may also be potentially misleading”'?;

» misrepresentation cannot be claimed in relation
to “merely private, social or political communications,
particularly communications that are considered "free
speech" [29, p. 21], because, according to art. 10-bis(3(ii))
of the Paris convention the relevant indications or

Usuch policy presupposes the establishment of common approaches, including those approved within the bodies of the union,
which are necessary for achieving the objectives of the union (para 1 of the Advisory opinion of the Court of the Eurasian Economic
Union of 4 April 2017). See: The Advisory opinion of the Court of the Eurasian Economic Union of 4 April 2017 [Electronic resource].
URL: https://docs.eaeunion.org/docs/ru-ru/01314091/ac_05062017 (date of access: 16.03.2022) (in Russ.).

2Model provisions on protection against unfair competition. Articles and notes. WIPO publication No. 832(E). Geneva, 1996. P. 30.
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allegations must be made in the course of trade, and,
according to the definition of unfair competition'®
provided in subpara 14 of the Protocol on the common
principles and rules of competition, the latter covers only
acts aimed at obtaining advantages in entrepreneurial
activity;

« both instruments neither notion the ways and forms
of misrepresentation, nor specify the subjects whose
opinion must be consulted to establish misrepresentation
and their minimum number (states have the freedom of
discretion on those matters, the Paris convention refers to
“the public”, but does not define that term)4;

« the member states are given full discretion in
evaluating the reactions of the addressees of misleading;

 both instruments set a “minimum standard” of
protection against misrepresentation, allowing the
member states to assign more acts and (or) omissions
to unfair competition by national legal acts or judicial
precedents.

Paragraph 10 of Art. 1 of the Law on competition
defines unfair competition as “any act of one or several
economic entities aimed at obtaining advantages (be-
nefits) in entrepreneurial activity, that contradicts this
law, other legislative acts, acts of antimonopoly legi-
slation or principles of good faith and reasonableness
and cause or may cause losses to competitors or cause
or may cause damage to their business reputation”.

The acts directly assigned to unfair competition are
enumerated in art. 25-30 of this law and art. 1029 of
the Belarusian CC. These lists are open and both in-
clude those covered by art. 10-bis of the Paris conven-
tion and art. 76(2) of the Treaty on the EAEU, inter alia
misrepresentation. The Law on competition also men-
tions incorrect comparison (art. 27), unfair competition
involving the acquisition and (or) use of intellectual
property (art. 28), unfair competition through unlawful
acquisition, use, or disclosure of a commercial, official,
and other secret information protected by law (art. 30).
At present, no other legal instrument directly assigns
certain acts or omissions to unfair competition. How-
ever, the umbrella character of the definition of unfair
competition allows to recognise as such any act meeting
the criteria enshrined in it. Having such a definition in the
law is absolutely necessary: J. Kohler once compared
unfair competition to Proteus, the son of Poseidon and
Tethys, who was very difficult to catch as he changed
into all possible forms [26, p. 3].

As stated in art. 1029(3) of the Belarusian CC, indi-
cations or allegations, the use of which in the course

of entrepreneurial activity may mislead as to the na-
ture, properties, suitability for use or quantity of goods,
works, services of a competitor shall be recognised as
unfair competition. The article puts forth an exhaustive
list of the objects of misrepresentation.

Article 26 of the Law on competition, prohibits un-
fair competition by misrepresentation by an economic
entity, inter alia concerning the following points:

« the quality and consumer properties of its product
offered for sale, the purpose of such product, the methods
and conditions of its (manufacture) production or use,
the results expected from the use of such product, its
suitability for specific purposes;

» the quantity of its goods offered for sale, the
availability of such goods in the market, the possibility
of acquiring them under certain conditions, the actual
size of demand for such goods;

« the place of manufacture (production) of its goods
offered for sale, the manufacturer (producer) of such
goods, the warranty obligations of the seller or the
manufacturer (manufacturer) of the goods;

« the conditions under which its goods are offered
for sale, in particular the price (tariff).

As seen from the above, art. 26 of the Law on compe-
tition and art. 1029(3) of the Belarusian CC allow assign-
ing to misrepresentation more acts and omissions than
corresponding articles of the Paris convention and the
Treaty on the EAEU which, as already shown, is allowed
by both treaties. However, the provisions of art. 26 of
the Law on competition and art. 1029 of the Belarusian
CC also differ in some respects. The list of the objects of
misrepresentation contained in art. 26 of the Law on com-
petition, is non-exhaustive and broader than in art. 1020
of the Belarusian CC. This creates uncertainty over which
provisions will be applied in a specific case involving
misrepresentation.

In the Republic of Belarus administrative and judicial
protections against misrepresentation can be sought.
Parties can recourse to an arbitration court as well .

Administrative protectionis provided by the MART,
through the exercise of its powers to launch an in-
vestigation proceeding ex officio or upon a complaint.
There are no restrictions in the Belarusian law on
competition as to which person may lodge the lat-
ter. To determine whether a misleading statement
constitutes unfair competition, the ministry applies
provisions of the Law on competition and the Re-
commended practices for determining violations of
antimonopoly legislation concerning unfair compe-

3To our mind, it shall be applied cumulatively with art. 76(2(2)) of the Treaty on the EAEU. Otherwise, it would be impossible
to identify the sphere in which unfair competition is possible, the subjects whose actions can be recognised as unfair competition
etc. See: Losev S. S. Unfair competition (part 2) (as of 15 September 2015) [Electronic resource] // ConsultantPlus: Belarus / LCC

“Yurspectr”. Minsk, 2022 (in Russ.).

A5 M. Senftleben suggests, the use of the latter in art. 10-bis(3) of the Paris convention “implies that the prohibition is inten-
ded to cover situations where deceptive indications or allegations are directed at the consumer”. See: Status report on the protection
against unfair competition in the WIPO member states [Electronic resource]. URL: https://www.wipo.int/export/sites/www/sct/en/
meetings/pdf/wipo-strad-inf-8-prov.pdf (date of access: 16.03.2022).

SFor more details see [30].
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tition (approved by the Order of the Minister of an-
timonopoly regulation and trade of the Republic of
Belarus of 18 September 2017 No. 154) (hereinafter
the Recommended practices) except for its provisions
contradicting the indicated law.

In the MART’s decisions on misrepresentation avai-
lable for this analysis this body invokes the provisions
of the domestic legislation of the Republic of Belarus
only. Aside from the debate on whether the norms of
the Paris convention and the Treaty on the EAEU are
directly applicable, we believe that the absence of refe-
rences thereto in MART’s decisions has no detrimental
effect on any injured party because Belarusian domestic
legislation defines misrepresentation more broadly than
the aforementioned treaties.

For an act to be recognised by MART as a misrep-
resentation, it must be perpetrated by one or several
economic entities, i. e. a commercial, or a non-com-
mercial organisation engaged in an income-generat-
ing activity, or one or several entrepreneurs, or indi-
viduals not registered as entrepreneurs but practicing
an income-generating professional activity for which
a license is required (subpara 16 of para 1 of art. 1 of
the Law on competition).

The terms “commercial (non-commercial) organi-
sation”, the organisational-legal forms thereof and the
mentioned professional activities are put forth in do-
mestic legal acts (see, respectively, para 1 of art. 46,
para 1, 2 of art. 36 of the Belarusian CC, subpara 24.4
of para 24 of the List of the types of activity requiring
possession of a special permit (license) and the state
bodies and state organisations with mandates to issue
licenses (annex 1 to the Regulation on the licensing of
certain activities, approved by the Edict of the President
of the Republic of Belarus of 1 September 2010 No. 450
“On licensing of select activities™).

The Law on competition does not define an “in-
come-generating” activity. As the meaning of the term
“income” in Russian [3, p. 95] suggests, an income-gene-
rating activity results in the receipt of cash or other
material assets. As T.V. Soyfer rightly observes, the
income-generating nature of an activity does not ne-
cessarily mean profit as its goal [32, p. 28].

Similarly, a non-commercial organisation should be
understood as an economic (or market) entity when it is
engaged in an activity that does not bring a profit and
also when it is unprofitable. Similarly, the systematic
receipt of an income is not necessary for an activity
to be “income-generating”: even a single receipt of an

income - as a transaction or donation - is sufficient
[33, p. 42].

As demonstrated, only an individual engaged in legal
entrepreneurial activity (e. g. registered as an entrepre-
neur) can be found a violator of unfair competition ban
in general, or misrepresentation, in particular.

The act also can be recognised by MART as a mis-
representation if it is aimed at obtaining a business
advantage or benefit, i. e. the act may be able to re-
sult in it. The perpetrator’s intent is not taken into
account.

Entrepreneurial activity is defined in part 2 of para 1
of art. 1 of the Belarusian CC'®. Part 3 of the latter para-
graph lists the activities excluded from this notion:
crafts, agricultural and ecotourism services, produc-
tion of goods in the household farms by citizens of the
Republic of Belarus, processing and marketing of such
goods, advocacy activity, services of a notary, services of
an arbitrator, services of a mediator, work within a re-
search team, etc. Therefore, no misleading statements
made in the context of any such activity may constitute
unfair competition.

The term “advantage (benefit) in entrepreneurial
activity” is not defined in domestic legislation. How-
ever, part 2 of art. 5 of the Law of the Republic of Belarus
of 5 January 2013 No. 16-3 “On commercial secrets”
provides a comparable term “commercial benefit” that
refers, in particular, to the receipt of extra revenue, cost
savings, maintaining a market position.

Paragraph 11 of the Recommended practices states
an advantage in entrepreneurial activity gained by an
economic entity (economic entities) as a result of unfair
competition may amount to extra profit, resulting, inter
alia, from lowering production and marketing costs, as
well as from increasing own sales due to lowering com-
petitor’s sales; increased demand, not resulting from
own investments, but from prominence of competing
brands, trademarks or goods.

MART recognises the act as a misrepresentation if it
causes actual or potential loss to competitors or damage
to their business reputation.

Competitors are economic entities selling and (or)
buying goods'” in the same commodity market'® (para 7
of art. 1 of the Law on competition).

The Recommended practices refer to the nature of
the losses or damages. The proof of loss and damage
and problems in their estimation have already been ad-
dressed in earlier publications [19; 21], so they do not
need to be covered in this article.

18According to it, entrepreneurial activity is an independent activity of a legal or natural person pursued in the civil-law trans-
actions in their own name, at their own risk and subject to material liability, intending to generate systematic profit from the use
of property, sale of the goods produced, processed or otherwise acquired by the said persons for resale, as well as from performing
works or offering services where such works or services are intended for sale to other persons and are not applied for own use.

"Goods are all kinds of objects of civil rights, as well as works and services, including financial ones, that are intended for selling,
exchange or other introduction into civil-law transactions (para 14 of art. 1 of the Law on competition).

18A commodity market is a sphere for the circulation of a good having no substitutes or interchangeable (analogous) goods on
the territory of the Republic of Belarus or its part, as determined from consumers’ economic, technical and other feasibility or expe-
diency to purchase the good in a certain territory, or the lack of such feasibility or expediency outside its territory (para 15 of art. 1

of the Law on competition).
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Unlike the Paris convention, art. 26 of the Law on
competition “... speaks of misrepresentation as a com-
pleted act”'’. Therefore, misrepresentation can only be
established if the act has taken place. In our opinion,
the text of the above article should be changed to in-
clude both actual and potential misrepresentation, to
increase the preventative function of the legislation on
unfair competition.

It is not specified in art. 1029(3) of the Belarusian CC
or art. 26 of the Law on competition who the recipients
of misleading statements can be, or how their views
could be assessed. Nor are these questions addressed
in the Recommended practices. Under such provisions,
as in the Federal Law of the Russian Federation of
26 July 2006 No. 135-®3 “On protection of competition”
(art. 14.2), “...misleading acts are based on a subjec-
tive and not objective criteria, what makes it possible
to find anyone to be misled to some degree, including
consumers, competitors, contractors of the perpetrator
of an illegal act that meets the features of misrepre-
sentation” [34, p. 34]. This observation seems reaso-
nable, as misrepresentation may target — and reach —
different subjects. Conversely, a literal interpretation
of the above norms gives grounds for establishing mis-
representation even when only a small number of per-
sons, if any, have been misled. In our view, this is an
untenable situation, because it obliges producers to
anticipate the reactions of every buyer, including the
naive, sufferering from mental or physical disabilities
and those with other limitations who could be more
inclined than most others to misperceive commercial
communications. Following such an interpretation, an
unreasonable and unrealistic demand will be imposed
on a trader. In practice, MART uses sample polling of
consumers or competitors?’ — which it conducts itself
or commissions a third party to aid it in establishing
whether an act of misrepresentation has taken place.
In some cases of suspected misrepresentation, MART
bases its findings on potentially misleading statements
exclusively on the professional judgement of its own
expertsn. In our view, the Recommended practices, and,
a possible future resolution of the Supreme Court of the
Republic of Belarus on adjudication of Belarusian courts
in unfair competition?? should establish a threshold of
at least 20-25 % of consumer? respondents in sample
polls who find an indication or statement to be actually
or potentially misleading.

If MART finds that a specific act constitutes misrep-
resentation in the meaning of the Law on competition,
it shall take the decision on the establishment of a fact
of violation of antimonopoly legislation and may issue
a prescription, obliging a violator to take certain actions
or to refrain from it, e. g. to discontinue the dissemina-
tion of the information found to be misleading or delete
misleading statements or indications. It may also take
further action to end and (or) prevent the breach of
antimonopoly law, including referring the case materi-
als to law enforcement agencies, filing a lawsuit with a
court etc. (subpara 4.4 of para 4 of art. 40 of the Law on
competition). If MART finds that the antimonopoly law
has not been breached, it indicates it in a formal decision
and takes no further action. Decisions of MART may be
appealed in the Supreme Court of the Republic of Bela-
rus (art. 48, 100, 229 of the Code of Economic Procedure
of the Republic of Belarus of 15 December 1998).

Article 48 of the Law on competition states that any
violation of the anti-monopoly legislation entails lia-
bility in accordance with legislative acts. Administra-
tive sanctions are established by the Code of the Repub-
lic of Belarus on Administrative Offences of 6 January
2021. Article 13.33 provides an open list of actions,
all covered by the Law on competition, which may be
qualified as unfair competition: intentional misuse
by an entrepreneur or legal entity of others company
name, trademark (service mark), or geographical indi-
cation, inter alia by commercialisation of goods with il-
legal use of the results of intellectual activity, means of
individualisation of participants of civil turnover or of
their goods. Because the code does not define unfair
competition, and art. 48 of the Law on competition is
referential, examples of unfair competition - including
by misrepresentation — should be drawn from the Law
on competition.

Article 13.33 of the Code of Administrative Offences
provides that acts of unfair competition are punishable
by fines. The amounts and the procedures for estimating
them depend on the status of the offender: for indivi-
duals - fines vary from 20 to 100 base amounts, for en-
trepreneurs, from 100 to 200 base amounts. The fine for
a legal entity is up to 10 % of the annual sales during the
calendar year preceding the detection of the breach in
the market where the breach occurred, or during the part
of that year if the offender did not sell the goods (works,
services) for the whole year. In all cases, the amount of

YArticle 1029(3) of the Belarusian CC uses language similar to art. 10-bis(3(ii)) of the Paris convention. Also see: Losev S. .
Institute of protection against unfair competition: new in the legislation [Electronic resource]. URL: https://etalonline.by/docu-
ment/?regnum=u01801197 &q_id=0 (date of access:16.03.2022) (in Russ.).

2The decision of the Ministry of Antimonopoly Regulation and Trade of the Republic of Belarus No. 227/79-2019 [Electronic re-
source]. URL: https://mart.gov.by/files/live/sites/mart/files/documents/Komuccus%20MAPT/Pentenne%2001%2029.08.2019 _IInbik%
203.J1.%2C%20MBanuenk0%20H.A..pdf (date of access: 16.03.2022)(in Russ.) ; the decision of the Ministry of Antimonopoly Regulation
and Trade of the Republic of Belarus No. 169/20-2019 [Electronic resource]. URL: https://mart.gov.by/files/live/sites/mart/files/ docu-
ments/Komumccnsi%20MAPT/04.03.2019%20000%20KponocCrpoitliuBecTa-M%20(%20169-20-2019).pdf (date of access: 16.03.2022).

207
Ibid.
22Eor the time being there is no such a resolution.

B According to para 11 of art. 1 of the Law on competition, a consumer is the physical person or legal entity intending to order,
acquire or use goods or ordering, acquiring or using goods if in the latter case goods, including the component of other goods, is

subject of the made or being made civil-law transactions.
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the fine may not be lower than 400 base amounts. Un-
der para 2 of art. 4.6 of the code, the imposition of an
administrative penalty on a legal entity for a breach of
antimonopoly law, including misrepresentation, does
not exclude the liability of an officer of that entity
responsible for the breach. However, it also follows
from this provision that an entity will not be held liable
if it has adopted and implemented an antimonopoly
compliance management system (defined as a set of
legal, organisational and management measures to en-
sure compliance with anti-monopoly law and prevent
breaches, including a corporate antitrust compliance
programme or policy??).

The right to draw up protocols on the mentioned
administrative offense rests with the officers of MART
(subpara 35 of para 1 of Art. 3.30 of the Procedural and
Executive Code of the Republic of Belarus on Admi-
nistrative Offenses of 6 January 2021). In general, the
administrative process is launched at the request of
the injured party or a legal representative thereof. The
request for bringing an offender to administrative li-
ability may be submitted to the MART either together
with the complaint on violation of anti-monopoly leg-
islation concerning unfair competition or separately?’.

Independent of the injured party, an administra-
tive proceeding may be initiated by the prosecutor or,
on his written instruction, by MART, if the suspected
breach has resulted in significant harm to the inte-
rests of the state or society or if the injured party is
materially dependent on the alleged perpetrator or
subordinate to it, and therefore cannot bring the case
itself (art. 4.4 of the Code of the Republic of Belarus
on Administrative Offences). However, the perpetra-
tor may be relieved from administrative liability if it
has reached an amicable settlement with the injured
party or a legal representative thereof (art. 8.5 of the
Code of the Republic of Belarus on Administrative
Offences).

Administrative cases of unfair competition (includ-
ing misrepresentation) are heard by a judge of economic
courts of regions or Economic court of Minsk City (para
2 of art. 3.2 of the Procedural and Executive Code of the
Republic of Belarus on Administrative Offenses).

Article 1030 of the Belarusian CC, titled “Civil liabi-
lity for unfair competition” provides the following civil
remedies to the injured parties: ordering the perpetrator
to cease illegal acts, refute the disseminated information
and acts of unfair competition and pay damages?. In
our view, this provision cannot be considered in iso-
lation, to the exclusion of other civil remedies (while

taking into account the non-contractual nature of unfair
competition) such as self-defence, or compensation of
moral harm (see art. 11 of the Belarusian CC). A diffe-
rent reading would contradict the principle of equality
among civil-law subjects (para 5 of part 2 of art. 2 of the
Belarusian CC). To enhance legal certainty, we suggest
that art. 1030 of the Belarusian CC should be supple-
mented with the full list of the civil remedies available
in cases of unfair competition.

MART has no mandate to apply civil liability mea-
sures in cases of unfair competition. A party injured
by misrepresentation (art. 1030 of the Belarusian CC
does not specify who can seek civil remedies for unfair
competition) may file a suit in a state court or a court
of arbitration. Where the parties to a dispute over the
alleged misrepresentation are legal persons and (or)
entrepreneurs, a pre-trial settlement procedure must
be completed before going to court (part 2 of para 2
of art. 10 of the Belarusian CC). This includes sending
a letter of complaint (with a formal proposal to settle
the dispute amicably), waiting for a response (or the
expiry of the period allowed for the response, which-
ever comes earlier). It is fixed in annex to the Code on
the Economic Procedure of the Republic of Belarus,
part 1 of para 12 of the Resolution of the Plenum of
the Supreme Economic Court of the Republic of Be-
larus of 27 May 2011 No. 6 “On certain issues of adju-
dicating cases in an economic court of first instance”.
The court will leave the case without consideration
unless the plaintiff has complied with this procedure
(para 5 of art. 151 of the Code on Economic Procedure of
the Republic of Belarus). The fact of misrepresenta-
tion does not need to be established by MART ahead
of time: “stand-alone” actions are permitted. However,
even where this authority finds that misrepresentation
has occurred, the fact still has to be proven in court,
because the findings of MART have no prejudicial cha-
racter (art. 182 of the Code on Civil Procedure of the Re-
public of Belarus of 11 January 1999, art. 106 of the
Code on Economic Procedure of the Republic of Belarus).
Still, the injured parties seeking to restore the rights
and legitimate interests infringed upon by misrepresen-
tation are advised to first approach MART, as that “...
can greatly facilitate the proving process in a court...”
[19, p. 87].

Similar to MART, courts must also apply the defini-
tion of unfair competition and misrepresentation, as
provided in art. 48 of the Law on competition. It should
also be remembered that the available jurisprudence
on misrepresentation numbers only a handful of court

Y Abramov V. Yu. Guidance on the application of compliance control in various areas of economic activity: a practical guide
[Electronic resource].URL: https://login.consultant.ru/?returnUrl=req%3Ddoc%26base%3DPBI%26n%3D266264%26dst%3D 100671 &
cameFromForkPage=1&demo=1 (date of access: 16.03.2022) (in Russ.).

250n the beginning of the administrative process under art. 13.33 “Unfair competition” of the Code of the Republic of Belarus on Ad-
ministrative Offences [Electronic resource]. URL: http://mart.gov.by/activity/antimonopolnoe-regulirovanie-i-konkurentsiya/razyas-
neniya-deystvuyushchego-zakonodatelstva/o-nachale-administrativnogo-protsessa-po-state-13-33-nedobrosovestnaya-konkuren-

tsiya-kodeksa-respubl/ (date of access: 16.03.2022) (in Russ.).

26A detailed analysis of problems of application of these civil remedies is already provided in certain publications [19; 21; 35].
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decisions®’. There are no published decisions of arbi-
tration courts on these cases. This allows to suggest
that, for whatever reason, seeking redress with state

or arbitration courts is not a common mechanism for
economic subjects to protect their rights from unfair
competition, including by misrepresentation.

Conclusions

From the analysis above, the following conclusions
may be drawn.

1. The Republic of Belarus has fully implemented its
international obligations concerning legal protection
against unfair competition by misrepresentation. There
is no need to align any further provisions of its domestic
legislation prohibiting misrepresentation with those of
the Treaty on the EAEU and the Paris convention.

2. To strengthen the preventative function of the
legislation on unfair competition, art. 26 of the Law on
competition shall be changed to cover both actual and
potential misrepresentation.

3. To balance public and private interests, the Recom-
mended practices for determining violations of antimo-
nopoly legislation concerning unfair competition and the
forthcoming Resolution of the Plenum of the Supreme
Court of the Republic of Belarus on adjudication of Be-
larusian courts in unfair competition should institute a
20-25 % threshold for the number of consumer respon-
dents in sample polls judging commercial allegations
and statements to be actually or potentially misleading.

4. To enhance legal certainty, art. 1030 of the Be-
larusian CC should contain a full list of civil remedies
available in unfair competition cases.
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