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STATES DIPLOMACY IN THE UNITED NATIONS
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This article offers recommendations for optimising the coordination of diplomacy of the Eurasian Economic Union mem-
ber states within the United Nations system. Significant changes in the modern diplomatic activities of the Ministry of Fo-
reign Affairs of the Republic of Belarus have occurred which caused changes in the forms of diplomatic interaction. Currently,
diplomatic interactions acquire a network character. The article also provides examples of new opportunities for negotiations
and initiatives considering the networked nature of international relations and shows the forms of network interaction of
the Ministry of Foreign Affairs of the Republic of Belarus, as well as current examples of network diplomacy. The necessity to
complicate the forms of coordination and introduce them into international organisations into the United Nations system is
pointed out. Recommendations are given to the EEU member states, as well as to Eurasian integration associations. An ana-
lysis of the work shows that for the effective activities of the subjects of international relations it is necessary to integrate
into complex network interactions. This can be implemented basing on the existing structure of the Union State, the EEU,
the CIS, the CSTO, as well as Eurasian non-profit and commercial organisations.

Keywords: Republic of Belarus; the UN system; foreign policy; diplomacy; Eurasian Economic Union; international net-
works; networking; network interactions; international relations; negotiations; ministry of foreign affairs.
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KOOPAMHALIUA AUTIAOMATUN CTPAH — YAEHOB
EBPABUHNCKOI'O 9 KOHOMMUYECKOI'O COIO3A
B OPTAHU3AIINN OB BbEAMHEHHBIX HAIINU

0. H. IEWIEHIOK"

DCosem Pecnybnuxu HayuoHanwsHozo cobparus Pecnybnuku Benapyco,
ya. Kpacvoapmeiickas, 9, 220016, 2. MuHck, Benapyco

[peniaraloTcst peKOMEHAALMM 10 OITYMM3AL[UY KOOPAMHALIMUA IUITIOMATUY CTPaH — 4WieHOB EBpa3uiickoro SKoHOMuue-
cKoro coto3a B cucteme OOH. OCHOBY MCCIe0OBaHYSI COCTABMIM 3HAUUTEIbHbIE U3MEHEHMS B COBPEMEHHO AUTIIOMATIYeCKOii
IesTebHOCTY GeJIOPYCCKOTO BHELTHEMOJIMTIYECKOTO BeJJOMCTBA U, KaK Pe3y/lbTat, u3MeHeHre (GopM AuIIoMaTude-
CKOTO B3aMMOZe/CTBIUS, IPUOGPeTaIoIINX ceTeBOii XapakTep. [IpuBeneHbl MPUMepPbl HOBBIX BO3MOXKHOCTEN JIJIsl TPOBefe-
HUSI IEPETOBOPOB U MPEJIOKEHUST MHULIMATUB Yepes MPU3My aKTUBU3ALNY IVI0OATbHBIX IPOLIECCOB C YUETOM CeTEeBU3AIUN
MeXXIYHAPOIHBIX OTHOIIeHMIA. [Ioka3aHbl GOPMbI CETEBOTO B3aMMOIECTBYSI MMHMCTEPCTBA MHOCTPAHHBIX [e/1 PecryOonmku
Benapycs, a Takke MpyBeeHbI aKTyaTbHbIE TPUMePbI CETeBOI AUITIOMATUH. [le1aeTCsI BBIBOJ, O HEOOXOOVIMOCTY YCIOKHUTD
(hopMbI KOOPAVHALIVN ¥ BHEIPUTH UX B MEKIYHapOAHbIE OPTaHMU3AIY, B YacTHOCTY B cuctemy OOH. JTaHbl peKOMeHaanumu
rocygmapcrBam — wieHam EADC, a Takke eBpasmiiCKUM MHTErpalMOHHBIM 00beIMHEeHNUSIM. AHAIN3 TPOBENEeHHO PaGOThI
MOKA3bIBAET, UTO IJIS1 Pe3YJIbTATUBHON NesITeIbHOCTY CYOhEKTOB MEKIYHAPOIHBIX OTHOIIEHUI HEO6XOOMMO BCTPAaUBATHCS
B CJIOKHbIE CeTeBble B3aMMO/IEeiCTBYS. DTO MOKHO IMPOMU3BECTM Ha 6a3e CyIIecTBYIONel CTPyKTypbl COI03HOTO TOCYIapCTBa,
EBpasuiickoit skoHOMMYecKoit komuccnu, Conpyskectsa HesaBucumebix [ocynapcers, Opranusanyy JJoroBopa o KOJUIEKTUBHOI

66301’[aCHOCTI/I, a Tak>XKe EBPHSMﬁCKMX HEKOMMeEPpUYEeCKUX M KOMMepYeCKUX OpI‘aHI/ISaLU/IV[.

Kniouessle cnoea: Pecriy6nuka benapych; cucrema OOH; BHENTHSS TOMUTYKA ; AUTUIOMAaTHs; EBpasuiickuil 9KOHOMUYe-
CKUI COI03; MeXIyHapOIHble CeTH; CeTeBU3alus; ceTeBble B3aMMOJIeVICTBYS; MeKAYHapOIHble OTHOLIEHMUS; TIEPETOBOPHI;

MIMHUCTEPCTBO MHOCTPAHHBIX JeJI.

Introduction

The purpose of this article is to make recommen-
dations on strengthening the coordination of diplo-
macy of the member states of the Eurasian Economic
Union in the United Nations system. The complication
of cooperation forms between the EEU states in the
UN organisation system has become a research prob-
lem. Since these forms acquire a network character,
the achievement of the priorities of the EEU member
states depends on the diplomatic integration of the sta-
tes into complex networks of the UN system [1]. Not only
absolute indicators such as demography, military power,
economic well-being, the presence of the diplomatic
corps, etc. should be achieved but also relative indicators
of centrality in the communication networks of the UN
system (information exchange). Consequently, if access
to information determines the competitive advantages
of states in international organisations, then in order
to obtain this access, it is necessary to be integrated into
the complex networks of the UN system [2-4].

The complex networks of the UN system include
states, non-profit and profit, governmental and non-
governmental organisations, foundations, advisory
structures of regional economic integration organi-
sations, international organisations, etc. Accordingly,
to be integrated into the complex networks of the UN

system, the diplomatic practices of the states take on
complex forms: from holding cultural, academic, and
scientific and leisure activities at the UN venues, to
economic, political and social network initiatives. The
final progress of the global agenda of our countries
depends on how coordinated such initiatives of the EEU
member states are. The following tasks were solved to
achieve the goal.

Firstly, the analysis of the network forms’ deve-
lopment of Belarusian diplomatic practices in the UN
system has been carried out.

Secondly, Belarusian diplomatic practices of inte-
grating into the complex networks of the UN system
have been compared with the Eurasian international
processes. The potential of the member states of the
Eurasian integration associations, the Union State,
the Eurasian Economic Union, and the Collective Se-
curity Treaty Organisation (CSTO) has been assessed.

Thirdly, based on the results of the study, the re-
commendations to the EEU member states and to the
Eurasian integration associations have been developed
in order to strengthen their role in the complex networks
of the UN.

The structure of the article includes three main sec-
tions corresponding to the objectives of the study.

Development of the diplomatic practice
of the Republic of Belarus in the UN system

The activities of the BSSR on the international vector
were developing within the frameworks of the coordi-

nated foreign policy of the USSR. One of the main di-
rections of the state foreign affairs establishment was
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its representation in the United Nations. In June 1945,
in San Francisco, the Belarusian delegation together
with the delegations of other countries, representing
the original members of the organisation, signed the
UN Charter. The admission of Belarus, which was not
an independent state at that time, to the newly created
global organisation was a recognition by the interna-
tional community of the huge role played by the Be-
larusian people in the victory over fascism during the
World War II'.

After gaining the status of a sovereign and indepen-
dent state in 1991, a new stage in the formation of the
Belarusian statehood began. At that time, it was strongly
important to gain the status of an independent and sove-
reign state in the world arena, and one of the means of
achievement became the implementation of Belarusian
policy towards the United Nations. The necessity to work
in the UN structures and related specialised agencies
(the United Nations Educational, Scientific and Cultural
Organisation, the World Health Organisation, the Food
and Agriculture Organisation of the United Nations, the
United Nations Industrial Development Organisation,
the World Intellectual Property Organisation, the In-
ternational Labour Organisation, etc.) was beyond the
shadow of a doubt, since these international organisa-
tions were considered to be a universal tool for main-
taining a balanced system of international relations
and solving priority problems of global development.
In addition, Belarus’ participation in the United Nations
contributed to the formation of a more equitable world
order based on the universally recognised principles of
the UN Charter and the norms of international law [5].

The UN universal principles became a coordinated
priority for the statehood formation [6]. The USSR and
the Ukrainian SSR, as separate UN members, took an
active part in their development as well. Currently, the
principles also play a key role in the balanced UN system.
The Republic of Belarus and the Russian Federation
recognise the preservation of the UN as one of the main
priorities; promote the principles of an equitable world
order in the UN system through coordination within the
framework of the Programme of coordinated actions
in the field of the Union State’s foreign policy and the
annual Plan of consultations.

It is noteworthy that the states approach the imple-
mentation of these actions in a comprehensive manner,
which suggests that there is a “network” reserve for
complicating the organisational forms of multilateral
cooperation in the United Nations system. According

to the Priority directions and priorities for the further
development of the Union State for 2018-2022, the
coordination has a multidisciplinary character, aimed
at including non-governmental organisations, busi-
nesses and groups of people in international affairs.
Thus, the priority of Russian-Belarusian cultural and
humanitarian cooperation includes the establishment of
network links not only between states, but also between
theaters, museums, libraries, circuses and educational
institutions?.

The official Minsk sees the most important priority
of its participation in the United Nations in strengthe-
ning the role of the organisation in the world political
arena, taking into account the main approaches of the
Republic of Belarus to the processes of globalisation that
are gaining momentum in recent years, the growth of
conflict factors and instability in international relations.
In this regard, the diplomatic practice is undergoing
significant changes.

Forms of diplomatic interaction acquire the so-called
network character. Such networking of international
relations, as well as the complication of these forms,
opens up new platforms for negotiations for the foreign
ministries of various states, including the Republic of
Belarus.

This type of networking is most evident in the UN
system, a complex system that unites states, non-profit
organisations, business communities, representatives
of civil society, etc. during the implementation of vario-
us initiatives. In particular, the “network” Belarusian
initiative was put forward at the first session of the
UN General Assembly in 1946. At the suggestion of
the BSSR delegation, the General Assembly approved the
resolution “On the extradition and punishment of war
criminals”. The resolution demanded that the UN mem-
ber states take the most energetic measures to search
for war criminals, arrest them and extradite them to the
countries in whose territory they committed crimes>.

The Belarusian delegation proposed to continue
consideration of this topic in 1968, when approved
aresolution by the Belarusian initiative on the non-ap-
plication of the statute of limitations to war crimes
and war criminals at the 23" session of the UN General
Assembly. These initiatives have made a historic con-
tribution to the development of relations between civil
society institutions and global actors in world politics.
A sensitive attitude to historical memory even then laid
the foundation for modern initiatives in the field of the
World War II history’s preventing falsification®.

!Charter of the United Nations and Statute of the International Court of Justice [Electronic resource]. URL: https://treaties.un.
org/doc/Publication/CTC/uncharter-all-lang.pdf (date of access: 11.06.2021).

ocranosienne Boicurero Tocynapersentoro Cosera Coio3Horo rocygapersa N 3 ot 19 mionst 2018 1. «O BbironHenny Ipu-
OPUTETHBIX HAIIPaBJI€HNI ¥ IepBOOYEPeNHbIX 3aa4 aibHelilero passuTysi COI03HOTO roCcyapcTBa Ha CpeIHeCPOYHYIO MepCIek-
TuBY (2014-2017 rogper) u fnanpHelimeM pasButuy CorwosHoro rocygapcrsa Ha 2018-2022 rops! [dnexTpoHHblii pecypc]. 2018. URL:
https://www.postkomsg.com/documentation/document/1780/ (mata obparenus: 11.06.2021).

3Resolutions adopted by the General Assembly at its 1% session [Electronic resource]. URL: https://research.un.org/en/docs/ga/

quick/regular/1 (date of access: 11.06.2021).

Resolutions adopted by the General Assembly at its 23" session [Electronic resource]. URL: https://research.un.org/en/docs/ga/

quick/regular/23 (date of access: 11.06.2021).
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At the 28" session of the UN General Assembly in
1973, a resolution was adopted by the initiative of the
BSSR on the use of scientific and technological progress
in the interests of peace and social development. The
relevant UN declaration and resolutions concerning
the prohibition of production of new types of weapons
of mass destruction were subsequently worked out on
this resolution’s basis. In the same year, the BSSR was
elected to the seat of a non-permanent member of the
UN Security Council and successfully performed this
function in the main body of the UN during the period
1974-1975. This initiative has already emphasised the
importance of the right to independent development,
which today has become almost the only alternative
to the ultra-liberal interpretation of the humanitarian
component in world politics’.

In addition, Belarus is the initiator of the Cherno-
byl direction in the activities of the UN and its orga-
nisations. In 1990, the 45" session of the UN General
Assembly approved the resolution “On strengthening
international cooperation and coordination of efforts
to study, mitigate and minimize the consequences of
the Chernobyl disaster”, which was put forward by the
Republic of Belarus. The UN “Chernobyl” secretariat was
created, and the work of the UN inter-agency group
was organised. Subsequently, the General Assembly
confirmed and developed the provisions of the reso-
lution at its regular sessions, which indicated broad

interregional support. Such support was the result of
a complex negotiation process, and participation in the
main negotiating coalition of the Commonwealth of
Independent States members allowed us to form an
interregional group of co-authors®.

In connection with the above, it is obvious that
the initiatives of the Republic of Belarus in the United
Nations system are aimed not only at the goals of an
individual state or group of states, or at the interests
of individual commercial enterprises, but also at the
interests of the population, including the case of com-
bating human trafficking. Due to the fact, that these
initiatives are directly related to the interests of people,
they affect socio-demographic groups not only in the
Republic of Belarus, but also in the Russian Federation
and other member states. On the one hand, it contribu-
tes to ensuring pluralism in the Eurasian integration
associations and demonstrates the priority of equality
in the decision-making process in the Eurasian Eco-
nomic Union. On the other hand, in the absence of
a proper level of network coordination, the focus of
both Belarus and Russia can lead to excessive rivalry
between states on the interests of the region. A high
degree of inter-state and network coordination, as well
as a timely “division of labour”, will help to mitigate
these risks. Let us consider how it has already been
done on the example of the network potential of the
Eurasian integration processes.

Network capacity of Eurasian international processes

The so-called network foundation was formed with-
in the framework of Minsk negotiations between the
leaders of the Normand format talks, offered by
the President of the Republic of Belarus A. Lukashenko
in order to ensure security in Eastern Europe, as well as
to provide decent living conditions for the population
in the conflict zone. The Normand format initiative of
the official Minsk and its relative success was the first
example when the representatives of the “non-state par-
ticipants” of the Lugansk People’s Republic and Donetsk
People’s Republic were present at the negotiating tab-
le, which is undoubtedly the result of the efforts and
activities of the employees of the Ministry of Foreign
Affairs of the Republic of Belarus. In addition, there were
proposals for the introduction of a Belarusian peace-
keeping contingent to the conflict region within the
framework of the trilateral contact group’s work, which is
an example of a network form of diplomatic interaction,
i. e. networking.

The initiative of the Belarusian leader on the new
Helsinki process, announced during the session of the
Parliamentary Assembly of the Organisation for Security
and Co-operation in Europe, held in the capital of the
Republic of Belarus in 2017, deserves attention as
the example of networking. The essence of this initiative,
called Helsinki-2, is to start a new dialogue of all inte-
rested parties, primarily major geopolitical players, simi-
lar to the Helsinki process of restructuring the European
system of international relations, which ended in 1975".

This initiative was actively discussed by the high-
level segment of the 40" session of the United Nations
Human Rights Council. In particular, the session was
attended by deputy foreign ministers of the Republic of
Belarus and the Russian Federation A. Dapkyunas and
S. Vershinin. These initiatives and their broad support
demonstrate the leadership of Belarus and Russia in
international affairs, which, however, is actively opposed
by Western states and global human rights groups®.

*Resolutions adopted by the General Assembly at its 28 session [Electronic resource]. URL: https://research.un.org/en/docs/ga/

quick/regular/28 (date of access: 11.06.2021).
®Resolutions adopted by the General Assembly at its 4
quick/regular/45 (date of access: 11.06.2021).

Sth

session [Electronic resource]. URL: https://research.un.org/en/docs/ga/

Conference on security and co-operation in Europe. Final act [Electronic resource]. URL: https://www.osce.org/helsinki-

final-act?download=true (date of access: 11.06.2021).

840™ session of the Human Rights Council (25 February — 22 March 2019) [Electronic resource]. URL: https://www.ohchr.org/EN/
HRBodies/HRC/RegularSessions/Session40/Pages/40RegularSession.aspx (date of access: 11.06.2021).
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At the same time, it should be emphasised that much
has been done in this direction, but not enough. There
are also other forms of network interaction — youth
non-profit organisations, Eurasian consultative struc-
tures, etc. The inclusion of such formats in regional
international processes has already gained momentum,
as evidenced, for example, by the Priorities for the de-
velopment of the Union State until 2022 (networking
of the non-governmental sector), the Eurasian techno-
logy platforms of the Eurasian Economic Commission
(networking of commercial and scientific and technical
organisations), the reports of the International Insti-
tute for Monitoring Democracy Development of the
CIS Interparliamentary Assembly (networking of the mo-
nitoring institute), as well as the development of youth
forums, exercises and interdepartmental coordination
of the CSTO’.

The Belarusian initiative to combat human traffi-
cking, which is one of the priority areas of our country’s
activities in the international arena, also deserves atten-
tion. In particular, at the 2005 United Nations summit,
the President of the Republic of Belarus put forward an
initiative to intensify international efforts to combat
human trafficking. In addition, Belarus is a party to all
UN universal conventions aimed at combating smugg-
ling and trafficking in persons and related crimes, in-
cluding the United Nations Convention against trans-
national organised crime and its complementary Proto-
col on the prevention, suppression and punishment of
trafficking in persons, especially women and children,
as well as the Council of Europe Convention on action
against trafficking in human beings. This fact once again
underlines our country’s commitment to the basic in-
ternational principles in the field of human rights and
freedoms and serves as a convincing example of network
diplomacy with the assistance of the United Nations
system [1, p. 70].

In general, it is important to note that in view of
the changing principles of global development, the
question arises of the need to complicate the form of
coordination of international cooperation and the in-
troduction of so-called network diplomacy in the activi-
ties of international organisations in the UN system.
Such cooperation will allow us to optimally solve the
problems of the world agenda with the involvement
of non-governmental organisations, the commercial
sector, as well as representatives of scientific, technical,
and other organisations.

The networking of international relations implies
the complication of forms of multilateral cooperation.
The analysis of the diplomatic practice of the Republic
of Belarus has shown that if in the 20™ century the
forms of multilateral cooperation were mainly of inter-
state nature; at the present stage, these forms include
both interstate cooperation and cooperation through

non-governmental organisations, international organi-
sations, the business community, parliaments, and other
entities.

Thus, the state occupies a central role in these net-
works, since due to the state the functioning of these
networks is maintained, but at the same time, the com-
petitive advantages of states in these complex forms
depend on how central the position of a particular state
will be built in the complex networks. This centrality will
be determined by the extent to which states can ensure
participation in international networks of non-govern-
mental organisations, regional structures, businesses,
parliaments, and communities.

The example of the Republic of Belarus and the
cooperation of the member countries of the Eurasian
region shows a significant potential for strengthening
the centrality of the Eurasian countries and associa-
tions in the complex networks of international relations.
The realisation of this potential is often seriously op-
posed: the lack of negotiations on the EU-EEU line, on
the line of the Office for democratic institutions and
human rights - International Institute for Monitoring
Democracy Development of the CIS Interparliamentary
Assembly, through the interaction of the Eurasian youth
associations with the youth associations of the EU.

In the case of Eurasian regional integration associa-
tions, the network coordination potential is not fully
utilised, especially in international intergovernmen-
tal organisations. Thus, the Eurasian Union has an in-
ternational legal personality, which has allowed it to
strengthen its position in the UN system. This platform
of the United Nations Conference on trade and deve-
lopment is successfully used by the Eurasian Economic
Commission in order to be included in the UN complex
networks through regional integration associations.
However, it has not yet received observer status at the
United Nations General Assembly.

The Union State, as an integration association, does
not have an international legal personality, although its
potential is huge. The statutes of the Union State show
the urgency of complicating the international coopera-
tion’s forms, since there is a Commission of the Union
State on Human Rights and the Public Chamber of the
Union State, as well as a number of advisory structures.
There are similar advisory structures in the CIS and the
CSTO. On the one hand, it seems that joint activities will
duplicate their functions, but on the other hand, with
proper organisation of the process, their functioning will
allow the countries of the Eurasian region to increase
their centrality in complex forms of international re-
lations, to improve communication in international
complex networks and contribute to the overall democ-
ratisation of international relations and the formation
of the Eurasian region as one of the attractive centres of
international cooperation and investments in the world.

9Union State [Electronic resource]. URL: https://www.postkomsg.com/documentation/?withSearch=Y (date of access: 11.06.2021).
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Considering the abovementioned, one should make
recommendations to the EU member states and Eurasian
integration associations. Proper coordination of con-
sular officials in key cities of multilateral cooperation
will allow establishing interaction with citizens of the
EEU member states working in international organi-
sations. Obtaining the EEU observer status at the UN
General Assembly will strengthen the coordination and
representation capabilities of the EEU member states.
The inclusion of a full range of actors and participants
of international relations in the activities of the Stan-
ding Committee of the Union State will increase the
competitive advantages of domestic commercial and
non-commercial structures, which will increase the level
of their expertise in international affairs. The coordi-
nation of parliaments together with youth associations
in the Interparliamentary union will be able to bring
cultural and humanitarian priorities to the normative
level of international organisations, expand the circle of
allies and partners through “informal” thematic groups
in the UN.

Thus, it is necessary to provide the following recom-
mendations to the EEU member states, as well as to the
Eurasian integration associations:

e main consular offices of the foreign ministries
of the CIS countries should ensure the interaction of
consular officials in the main “points” of multilateral
cooperation (New York, Brussels, Geneva, Paris, Vienna)
in organising work with citizens abroad by creating so-
called consular clubs to provide legal and other assis-
tance to compatriots;

e Eurasian Economic Commission is to consider the
possibility to receive the status of an observer at the UN
General Assembly;

e for the Permanent Committee of the Union State,
it would be desirable to develop an analytical report on
the advantages and disadvantages of giving the status
of international legal entity to the Union State. One
more suggestion is to develop recommendations on
the establishment of the Union State Commission
on Human Rights, as well as the Public Chamber of the
Union State;

e such institutions as CIS Interparliamentary As-
sembly, parliaments of the EEU member states, Youth
Interparliamentary Assembly of Member Nations of the
CIS, youth unions and historical associations should
address the Assembly of the Interparliamentary Union
in Geneva with a joint statement on the inadmissibility
of revising the results of the World War II;

e International Institute for Monitoring Democracy
Development of the CIS Interparliamentary Assembly
should prepare an analytical report on the monitoring
methods of international organisations and present this
report to the attention of the academic community and
non-profit organisations;

e the Centre for international studies of the faculty
of international relations of the Belarusian State Univer-
sity is to develop a roadmap for network-based external
actions of the EEU member states, Eurasian economic
entities, and non-profit organisations. It is necessary
to establish non-governmental structures at key points
of multilateral cooperation (Brussels, Geneva).
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THE POSITION OF BRICS TOWARDS THE SYRIAN CRISIS

E.I. HUSSEIN?
Alexandria University, 22 El-Gaish Road, Alexandria 21526, Egypt

By the beginning of this century, an international economic grouping called BRICS has emerged, consisting of five coun-
tries from the rising powers: Brazil, Russia, India, China and South Africa. There are some attempts and developments within
the BRICS grouping aiming to increase the coordination of their stances and foreign policies towards some crises in various
regions, especially the crises in the Middle East. Accordingly, this article aims to identify the roles of BRICS as a whole towards
the Syrian crisis as one of the most prominent regional crises, and to review and investigate the constants of the positions of
BRICS, and to monitor the behaviour and approach of BRICS towards this crisis that represents one of the existing challen-
ges, and to assess the effectiveness of BRICS as some claim that the features of the BRICS grouping as a whole have begun
to become clear politically toward the Syrian crisis in particular.

Keywords: Middle East; MENA; Arab spring revolutions; Syria; Bashar al-Assad; international security; regional crises;
United Nations; Security Council; UNSC Resolution 2254.

TMO3UILINUA BPUKC ITO CUPUMICKOMY KPU3UCY

3. . XYCEHHY

1)AﬂekcaHapuﬁa(uﬁ yHusepcumem, Anv-Tauw poyo, 22, 21526, 2. Anexcanopus, Ezunem

B Havase HBIHEIIHETO BeKa chopMMUPOBATIOCh MEXIYHAPOJHOe SKOHOMIUecKoe o6bennHenne BPUKC, B cocTaB KOTOPO-
TO BXOZAAT IATh cTpaH: bpaswnus, Poccus, Muams, Kuraii u OAP. Buytpyu BPUIKC npennpuHMMaroTcs MOMBITKY U NeiiCTBUS,
HarpaBJIeHHbIE Ha yIyYllleHre KOOPAMHALUY MTO3ULNI 06beAVHEHVSI Y BHEIIIHEH MMOUTUKY B OTHOLIEHUY HEKOTOPBIX KPU-
31ICOB B Pa3/IMYHBIX PErMoHax, oco6eHHO Ha bmkHeMm Boctoxke. Ilebio TaHHOI CTATbU SIBJSIETCS OIMpeeNeHye MO3UIn
BPUKC 110 BOIIpOCY CHMPUITCKOT0 KpU31ca KaK OZHOTO 13 Haubosiee 3aMeTHbBIX PerMOHaIbHbIX KPU3MCOB, a TAKKe 0630p U UC-
c/IeoBaHye OCHOBOTIONATAIOIIMX TO3ULIMIT 06beJUHEHVS, OTCIEXMBaHNE IeaTenbHOCTH U moaxonoB BPUKC no paccmaTpu-
BaeMOMY KPU3MCY, IIPEICTaBIISIONIEMY CO007 OHY M3 aKTya/IbHBIX ITpo6ieM. BakHa TakKe o1leHKa 3 PEeKTUBHOCTY PabOThI
BPUKC ¢ yueToM CYIIECTBYIOUIVIX MHEHWI O TIOMUTUUECKOM TTO3ULINY OObeAVHEHNMS B 1I€JIOM U B OTHOIIEHUM CUPUIICKOTO
KpM3uca B YaCTHOCTHU.

Knrouesste cnosa: Brivskauit Boctox; bavokanii Boctok u CeBepHas Adpuka (BBCA); peBomoimu «apabckoit BeCHbI»; Cu-
pust; Bamap anb-Acaj; MeXXoyHapogHasi 6e30MacHOCTb; pernoHanbHble Kpusuckl; OOH; CoBet BesomacHocTy; Pesomonus
Cogera BesonacHoctu OOH 2254.

Introduction

The first to coin the term BRICS was Jim O’Neill, an India and China [1, p. 13], and then they officially formed
economist at Goldman Sachs, in 2001 in his report on their own economic bloc in 2009, by holding the first
the growth prospects for the economies of Brazil, Russia, summit of BRIC, which turned into the BRICS after the
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state of South Africa officially joined it in 2011, crowning
its political endeavours to join this promising new born
grouping that aims to reach a multipolar system [2, p. 4].

This grouping has an important economic role in the
existing international system, which raises questions
about the possibility of the evolution of its economic
role as a major economic power into a political and
strategic influence to confront the current economic,

political and security challenges in the international
system, and the possibility that BRICS gathering be-
comes a major economic and political player in the
future in light of an international environment full of
many security threats with the emergence of a number
of international variables such as cross-border terrorism
and the exacerbation of international crises, like the
Arab spring revolutions.

BRICS position towards the Libyan crisis

It is important to know the constants of the BRICS
positions towards some regional crises, mainly the Arab
spring revolutions since 2011. Since the beginning of
the Arab spring, BRICS countries have formed a united
front at the United Nations against Western countries;
in order to prevent a vote on resolutions likely to in-
fringe the sovereignty of their allies strikingly, as BRICS
questioned Western motives for intervention [3, p. 626],
and the BRICS abstention from voting can initially be
understood as a form of claiming the restoration of
state sovereignty on the basis of invoking the concept
of responsibility to protect (R2P) at the United Nations,
which was previously adopted since the mid-2000s, at
the United Nations World summit, and later formali-
sed by UN Security Council Resolution 1674 of 2006
as a normative framework for the Security Council to
take a decision on the use of force under chapter VII of
the United Nations Charter [4, p. 112], the BRICS also
identified some common principles, on top of these
principles, is the common respect for the principle of
avoiding the use of force, and stresses respect for the
independence, sovereignty, unity and territorial integ-
rity of each country [5, p. 457].

The importance of the Libyan crisis lies in the fact
that it has been the first major international crisis to
be discussed within the BRICS, which coincided with
the presence of all BRICS countries as members of the
UN Security Council in 2011 and 2012. That gave
the grouping potential influence on the diplomatic are-
na [6, p. 61], and all BRICS countries voted in favour of
Resolution 1970, which imposed sanctions on Libya,
and was passed unanimously [7, p. 8], but after several
weeks, the four BRIC (with the exception of South Africa)
with Germany abstained from the decisive voting on
the Security Council Resolution 1973 [3, p. 626], which
imposed a no-fly zone on Libya, and paved the way for
NATO’s military intervention in Libya in 2011 [5, p. 455].

The 2011 Sanya summit represented the first at-
tempt of BRICS to coordinate their positions on a par-
ticular conflict, namely the conflict in Libya [8, p. 80].
South Africa modified its position by including it at
the BRICS summit in Sanya in the same year [9, p. 97],
and the heads of the five BRICS countries jointly ex-

pressed their desire to continue the cooperation in the
UN Security Council on Libya', and after the 2011 BRICS
Sanya summit, Russian president Dmitry Medvedev
commended South African president Jacob Zuma for
his efforts as head of the African Union mission in the
conflict [9, p. 97].

It could be said that their vision is summed up in
their opposition to the use of force in Libya and their
conviction that all warring parties must reach a solu-
tion to their differences through peaceful means. They
called for a peaceful solution to the conflict based on
dialogue, through the mediation of the United Nations
and regional organisations and mechanisms, in which
they should play their assigned role, and expressed their
support in particular for the initiative of the African
Union High-Level Panel (HLP) on Libya emphasising
the urgent need to protect the country’s sovereignty
and its territorial integrity, and the need to overcome
differences between Libyan political forces and reach
agreement on the formation of a government of national
unity as soon as possible, and in this context, they ex-
pressed their support for the efforts made to promote
the inter-Libyan dialogue by the Secretary-General
of the United Nations and his special representative for
Libya Bernardino Leon and by the neighbouring coun-
tries and the African Union?.

The BRICS countries have clearly criticised the
Western military intervention in Libya in 2011, expli-
citly stating that it led to the collapse of the integrated
state institutions, the active army and law enforcement
agencies, which in turn contributed to the rise of the
activities of terrorist and extremist groups, in the con-
text of highlighting the negative consequences of the
escalation of the conflict. The armed forces in Libya
invaded the Middle East, North Africa and the Sahel
region after only four years since that intervention®.

In seeking to resolve the Libyan crisis, BRICS lea-
ders at the Brazil summit in November 2019 com-
mended the efforts of the African Union and subregional
organisations in addressing regional issues and ma-
naging conflicts in the interest of peace and security on
the continent, reiterating the importance of cooperation
and coordination between the United Nations and the

!Sanya declaration. Art 10 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/110414-leaders.html (date of access:

15.09.2021).

2VII BRICS summit: 2015 Ufa declaration. Art. 44 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/150709-ufa-

declzaration_en.html (date of access: 15.09.2021).
Ibid.
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African Union, and urging all parties to immediate ces-
sation of all military action in Libya and engagement
with the United Nations, the African Union High-Le-
vel Panel on Libya and relevant stakeholders to ensure
a comprehensive and sustainable solution through
a Libyan-led and Libyan-owned political process *. The
BRICS countries continue to oppose any resolution
that might resemble the UN Security Council Resolu-
tion 1973. They also refuse to vote in favour of any reso-
lution similar to Resolution 1970 in the Syrian case be-
cause of the fear of falling into a loop as in Libya [7, p. 9].

Chinese president Hu Jintao described the BRICS
countries as defenders of the interests of developing co-
untries and as a force for defence and maintaining in-
ternational peace and security [10, p. 21]. The BRICS
countries have pursued a policy of opposing the Ame-
rican hegemony projects, by using the veto power by
Russia and China in order to prevent the passing of any
resolution in international forums, especially in the UN
Security Council and the United Nations General As-

sembly that contradicts the interests of the BRICS. One
evident example is the Russian-Chinese veto for many
times regarding the Syrian crisis since its inception in
2011. This is one of the most important indicators and
factors that indicate the BRICS countries’ dissatisfac-
tion with the existing international system, and their
quest to influence and change it and share interests
among the BRICS countries, as evidence of the beginning
of a change in the structure of the international sys-
tem, and an attempt to move to a new international
system. On several occasions, the five BRICS countries
agreed on a unified position on major international is-
sues. For example, the BRICS countries emphasised the
need for a comprehensive reform of the United Nations
and the UN Security Council in order to better represent
the voices and interests of emerging economies. So,
if these countries, especially Russia and China, had not
been united in one international organisation BRICS,
they would not have been able to influence world poli-
tics [5, p. 455].

Constants of BRICS towards the Syrian crisis

Since March 2011, Syria has constituted a regional
conflict zone and an international crisis, which has es-
calated from being an internal armed conflict, where
many internal, regional and international parties have
overlapped in a complex manner. The Syrian crisis is
a very complex and thorny issue at the same time due to
the geographical, political, economic and international
position that Syria represents, and the ethnic and cul-
tural diversity it holds and an important geographical
location [11, p. 167].

While referring to conflicts at BRICS summits are
often succinct and symbolic to some extent, the BRICS
countries pay more detailed attention in the case of
the Syrian crisis [6, p. 14], as the sections on Syria were
particularly prominent and detailed in the final state-
ments of their summits.

Syrian President Bashar al-Assad sent a letter to the
Durban summit in March 2012 urging the leaders of
the BRICS countries to work for an immediate cessation
of violence that would ensure the success of a political
solution in Syria [12], and the BRICS countries have
expressed their deep concern about the deteriorating
security situation and the humanitarian situation in Sy-

ria since the beginning of the BRICS addressing to
the crisis in the Delhi declaration of 29 March 20125,
as well as the growing threat of international terrorism
and extremism in the region by all parties to the con-
flict®, and the BRICS strongly condemned the increasing
violations of human rights and international humani-
tarian law; as a result of the continuing violence’.

It can be said that there are a set of constants of the
BRICS grouping towards the Syrian crisis.

Peaceful solutions to the crisis. In the 2013 sum-
mit, the BRICS countries declared their opposition
to the militarisation of the Syrian conflict®, rejecting
external military intervention and considering it un-
acceptable, and stressing the need to stop it through
peaceful solutions [13, p. 83], as the BRICS call for an
immediate end to all acts of violence and human rights
violations, and to encourage broad national dialogu-
es that meet the legitimate aspirations of all segments of
the Syrian people, based on the firm commitment of the
BRICS to the importance of respecting the rights of
the sovereignty of the Syrian Arab Republic and pro-
tecting its independence, unity and territorial integrity’,
and calling on the Syrian government and all segments

“Brasilia declaration of 14 November 2019. Art. 48 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/191114-brasilia.

html (date of access: 15.09.2021).

>4 BRICS summit: Delhi declaration of 29 March 2012. Art 21 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/

120329-delhi-declaration.html (date of access: 15.09.2021).

SVII BRICS summit: 2015 Ufa declaration of 9 July 2015. Para 1, art. 36 [Electronic resource]. URL: http://www.brics.utoronto.ca/

docs/150709-ufa-declaration_en.html (date of access: 15.09.2021).

"BRICS and Africa: partnership for development, integration and industrialisation. eThekwini declaration of 27 March 2013.
Art. 26 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/130327-statement.html (date of access: 15.09.2021).

81bid.

9Brasilia declaration of 14 November 2019. Art. 42 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/191114-bra

silia.html (date of access: 15.09.2021).
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of Syrian society to demonstrate the political will to
embark on such a process, which alone can create a new
environment for peace'’.

The main point of the BRICS approach to Syria is
launching a comprehensive and peaceful political settle-
ment process for all political forces, which must be led by
the Syrians themselves and subordinate to Syria'!, lea-
ding to a transitional phase'?, and calling on all parties
to stop violence, not just president Bashar al-Assad, and
the BRICS also support the mediating role played by the
United Nations, and emphasise that foreign interference
will not be allowed; this is partly due to the common
position of the BRICS countries that Vladimir Putin’s
initiative regarding the disposal of chemical weapons
in Syria under international supervision was success-
ful and helped to prevent foreign interference in the
country [9, p. 97].

BRICS supports international efforts aiming at pro-
moting a political and diplomatic settlement of the crisis
in Syria through a comprehensive national dialogue
between all concerned Syrian parties that reflects the
aspirations of all sectors of Syrian society, and guaran-
tees the rights of all Syrians regardless of their ethnic
affiliation or confession'>, on the basis of the Geneva
final communiqué issued on 30 June 2012 without pre-
conditions or external interference, and work towards
the full implementation of relevant UN Security Council
resolutions, especially Resolution 2254 of 2015 and Re-
solution 2268 of 2016'*; as UN Security Council Resolu-
tion 2254 that was issued on 18 December 2015 stated
its support for a Syrian-led political process facilitated
by the United Nations [14, p. 143], and the need for all
parties in Syria to take confidence-building measures
in order to contribute to the chances of a political pro-
cess and a permanent ceasefire, and calls on all states
to use its influence with the Syrian government and
the Syrian opposition to advance the peace process,
confidence-building measures, and steps towards a cea-
sefire [14, p. 145].

BRICS supports Russia’s steps aimed at promoting
a political settlement in Syria, in particular the orga-
nisation of two rounds of consultations between the
Syrian parties in Moscow in January and April 2015%,
and welcomes the joint efforts of the United Nations
and the League of Arab States to this end, and the ap-
pointment of Kofi Annan as joint special envoy for the
Syrian crisis, and supports him in continuing to play
a constructive role in reaching a political solution to
the crisis'®, and also supports the joint statement of the
Geneva working group, providing the basis for resolving
the Syrian crisis!’, and it also supports the efforts of the
United Nations Secretary-General and his special en-
voy to Syria Staffan de Mistura and other international
and regional efforts aimed at a peaceful solution to the
Syrian conflict'®.

BRICS strongly supported the peace talks in Geneva
and the Astana process and welcomed the establishment
of de-escalation zones in Syria, which contributed to
reducing violence levels and generating positive con-
ditions and momentum for making tangible progress in
peace talks under the auspices of the United Nations'?,
taking into account the outcomes of the Syrian national
dialogue conference in Sochi and also reiterated its sup-
port for the Geneva process and the mediation provided
by the United Nations, as well as the Astana process,
which showed signs of positive developments on the
ground, stressing on the complementarity between
the two initiatives, and opposed measures that contra-
dict the Charter of the United Nations and the autho-
rity of the Security Council that does not contribute to
advancing the political process .

It also expressed its support for the establishment of
the Constitutional Committee, thanks to the efforts
of the United Nations, the guarantors of Astana and all
countries involved in efforts to address the conflict by
political means, and the need for the full implementa-
tion of a sustainable ceasefire in the Idlib region, which
does not include terrorist groups and entities that have

104th BRICS summit: Delhi declaration of 29 March 2012. Art. 21 [Electronic resource]. URL: http://www.brics.utoronto.ca/
docs/120329-delhi-declaration.html (date of access: 15.09.2021).

1BRICS leaders Xiamen declaration of 4 September 2017. Art. 41 [Electronic resource]. URL: http://www.brics.utoronto.ca/
docs/170904-xiamen.html (date of access: 15.09.2021).

2BRICS and Africa: partnership for development, integration and industrialisation. eThekwini declaration of 27 March 2013.
Art. 26 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/130327-statement.html (date of access: 15.09.2021).

13VII BRICS summit: 2015 Ufa declaration of 9 July 2015. Para 1, art. 36 [Electronic resource]. URL: http://www.brics.utoronto.ca/
docs/150709-ufa-declaration_en.html (date of access: 15.09.2021).

14gth BRICS summit: Goa declaration of 16 October 2016. Art. 14 [Electronic resource]. URL: http://www.brics.utoronto.ca/
docs/161016-goa.html (date of access: 15.09.2021).

15VI1 BRICS summit: 2015 Ufa declaration of 9 July 2015. Para 5, art. 36 [Electronic resource]. URL: http://www.brics.utoronto.ca/
docs/150709-ufa-declaration_en.html (date of access: 15.09.2021).

164th BRICS summit: Delhi declaration of 29 March 2012. Art. 21 [Electronic resource]. URL: http://www.brics.utoronto.ca/
docs/120329-delhi-declaration.html (date of access: 15.09.2021).

TBRICS and Africa: partnership for development, integration and industrialisation. eThekwini declaration of 27 March 2013
[Electronic resource]. URL: http://www.brics.utoronto.ca/docs/130327-statement.html (date of access: 15.09.2021).

18y11 BRICS summit: 2015 Ufa declaration of 9 July 2015. Para 5, art. 36 [Electronic resource]. URL: http://www.brics.utoronto.ca/
docs/150709-ufa-declaration_en.html (date of access: 15.09.2021).

BRICS leaders Xiamen declaration of 4 September 2017. Art. 41 [Electronic resource]. URL: http://www.brics.utoronto.ca/
docs/170904-xiamen.html (date of access: 15.09.2021).

2BRICS in Africa: collaboration for inclusive growth and shared prosperity in the 4" industrial revolution. 10™ BRICS summit
Johannesburg declaration of 26 July 2018. Art. 46 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/180726-johannesburg.
html (date of access: 15.09.2021).
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been designated as such by the UN Security Council, and
welcomed efforts to alleviate the crisis in Northeastern
Syria, in particular the memorandum of understanding
signed between Russia and Turkey on 22 October 2019%!,
and also welcomed the signing of the additional protocol
to the Memorandum of stabilisation of the situation in
the Idlib de-escalation zone?2.

During the 12" BRICS summit that was held on
17 November 2020, BRICS’ leaders reaffirmed their
strong commitment to support a Syrian-led, owned, and
facilitated political process, in accordance with UN Se-
curity Council Resolution 2254, aimed at constitutional
reform and free and fair elections. They also emphasised
the importance of the Constitutional Committee in Ge-
neva, which was launched with the decisive participa-
tion of the guarantor states of the Astana process and
all the countries participating in the efforts made to
address the conflict by peaceful means, and welcomed
the efforts of the special envoy of the United Nations
Secretary-General to Syria to ensure the sustainability
and effectiveness of the committee. We are convinced
that in order to reach an international agreement, mem-
bers of the Constitutional Committee must be guided by
the obligation to reach compromises and to cooperate
constructively without outside interference?.

The necessity of confronting terrorism. The BRICS
pointed out the role of terrorism in the Syrian conflict,
and the growing threat of international terrorism and
extremism in the region, as the Ufa declaration of the
7™ summit in Russia on 8-9 July 2015 included a focus
on relevant United Nations resolutions, calling for the
strict implementation by the international communi-
ty of all provisions of UN Security Council Resoluti-
on 2170, Resolution 2178 and Resolution 2199, es-
pecially those dealing with cutting off funding and
other forms of support for terrorists, and for compliance
with the universally recognised rules of international
law with regard to combating terrorism and extremism,
including the principles of respect for the sovereignty

of states [4, p. 122], and also referred to the indirect
effects of instability in Iraq and Syria, which led to an
increase in terrorist activities in the region, and urged
all parties to address terrorist threats, especially Reso-
lution 2170 of 2014, which condemns the massive and
widespread violations of human rights by extremist
groups in Iraq and Syria, and the need to include the
issue of terrorism in the discussions and initiatives of
the United Nations [4, p. 123].

The BRICS also condemned terrorism in all its forms
and manifestations, and called for the support of the
Syrian society in the face of this serious threat?*, and for
the continuing the vigorous pursuit of terrorist groups
identified by the UN Security Council, including ISIS and
Jabhat al-Nusra®®. Therefore, the BRICS expressed their
deep concern about the dangers of terrorist dispersal®,
and stressed the importance of unity in the fight against
terrorist organisations in Syria, taking into account the
relevant Security Council resolutions?’.

BRICS’ leaders also reaffirm international obligations
to combat terrorism in all its forms and highlight the
importance of unity in combating terrorist organisations
in Syria, as defined by the UN Security Council®.

Condemning the use of chemical weapons. The
BRICS grouping took a firm stand against the use of
chemical weapons in the conflict [6, p. 14], as it expressly
opposed their use in Syria by any party for any purpose
and under any circumstance?’, and commended the im-
position of international control on the Syrian arsenals
of chemical weapons or the transfer of toxic materials
from the Syrian territory in accordance with the Security
Council Resolution 2118 under the Chemical weapons
convention, stressing that the success of these efforts is
the result of the constructive cooperation of the Syrian
authorities with the special mission of the Organisation
for the Prohibition of Chemical Weapons to the United
Nations and the UN Security Council®’, and called for
comprehensive, objective and independent investiga-
tions into all alleged incidents>".

UBrasilia declaration of 14 November 2019. Art. 42 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/191114-brasilia.

html (date of access: 15.09.2021).

22X11 BRICS summit Moscow declaration of 17 November 2020. Art. 23 [Electronic resource]. URL: http://www.brics.utoronto.ca/
docs/201117-moscow-declaration.html (date of access: 15.09.2021).

B1bid.

24V11 BRICS summit: 2015 Ufa declaration of 9 July 2015. Para 2, art. 36 [Electronic resource]. URL: http://www.brics.utoronto.ca/

docs/150709-ufa-declaration_en.html (date of access: 15.09.2021).

25gth BRICS Summit: Goa declaration of 16 October 2016. Art. 14 [Electronic resource]. URL: http://www.brics.utoronto.ca/

docs/161016-goa.html (date of access: 15.09.2021).

Brasilia declaration of 14 November 2019. Art. 42 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/191114-brasi

lia.html (date of access: 15.09.2021).
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2811 BRICS summit Moscow declaration of 17 November 2020. Art. 23 [Electronic resource]. URL: http://www.brics.utoronto.ca/
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The Syrian crisis has represented an arena for in-
direct conflict between the United States of Ameri-
ca and its allies from the European countries on one
hand and the BRICS countries, led by Russia and China
on the other hand, with evidence that these countries
have become an obstacle to taking any international
decision to intervene in Syria [11, p. 178], as Russia’s
growing assertiveness in the Syrian conflict, centred
around the stability of the country on the basis of defen-
ding the Assad government, contradicts the US poli-
cy and the policy of its allies aimed at overthrowing
the Assad regime [15], and the BRICS countries have
condemned unilateral military interventions, citing
some statements and behaviours of US president Donald
Trump [15], and the position of the BRICS was based on
rejecting the external military intervention in the Syrian
conflict, their lack of support for granting Syria’s seat
in the Arab League to the Syrian opposition, and their
refusal to send weapons to the opposition, and the most
important manifestation of coordination in the Syrian
crisis was when the Russian Federation used its veto
in the UN Security Council many times to stand up
against the military intervention in the Syrian crisis
in a way that prompted political analysts to talk about
a new cold war between the Russian Federation and the
United States of America [16, p 86].

The Syrian crisis, with its regional and international
repercussions, has provided an opportunity for Russia
and China to enhance their political standing in inter-
national forums and confirm the compatibility between
the Russian and Chinese positions towards the Syrian
crisis and continue to provide support and assistance
to the Syrian state in international forums [11, p. 180],
and the Indian position converges with them, which
opposes the external military intervention in the con-
flict by Western powers, and believes that resolving
the conflict through force is not possible but must be
resolved through dialogue, and since the beginning
of the Syrian crisis, the official position of the Indian
government has been closer to supporting president
Bashar al-Assad than to standing on the neutral side
at least, and Brazil also agrees with its counterparts,
the heads of state of the BRICS grouping, that the solu-
tion in Syria can only be through dialogue and rejects
any external military intervention in Syria, and con-
siders that the Geneva communiqué constitutes one
of the most important principles involved in resolving
the crisis in Syria, and it rejects categorically to arm the
terrorist organisations that take the Syrian crisis as
a single path to impose their agenda and the agenda of
their financiers [11, p. 180-181].

For its part, South Africa supported the steadfastness
of the Syrian people in their continued fight against

takfiri terrorism and its brutal crimes, and stressed the
need to resolve the crisis peacefully, and that the only
option to end this war is peace and negotiations, as
Syria belongs to the Syrians and it is up to them alone to
solve the problems under the supervision of Syria as an
independent and sovereign state, and South Africa had
previously experienced a great experience of incompa-
tibility and differences between its segments, and this
was resolved politically in 1994, and it became a unified,
civil, democratic state where there is no discrimination
or racism [11, p. 182].

Civil society has been systematically involved in
BRICS security issues, as in October 2016, 19 BRICS
scholars, diplomats and politicians wrote an open letter
to BRICS leaders at the Goa summit urging an end to
the Syrian conflict [8, p. 84], and we find the position
of BRICS countries is broadly aligned or compatible
towards the Syrian crisis, based on the assertion that
the only permanent solution to the crisis lies in dialogue
based on the independence of the Syrian state and the
protection of its territorial integrity and sovereignty; in
line with United Nations resolutions, and that there is
no alternative to a peaceful settlement of the conflict®?,
and its conviction that there can be no military solu-
tion to the Syrian conflict®®. While it is clear that the
position of the BRICS countries deviates significantly
from those of the United States and its supporters, the
declarations of the summits do not explicitly attack
the Western alliance but instead choose language that
relates to generally accepted international law and the
UN Charter [6, p. 14].

At the last 13" summit in September 2021, BRICS
leaders talked about the situation of the Syrian cri-
sis in the context of expressing their concern at the
continuing conflicts and violence in different parts of
the world and reaffirming their commitment to the
principles of non-interference in the internal affairs of
states and reiterate that all conflicts must be resolved
by peaceful means and through political and diplo-
matic efforts in line with international law, in particular
the UN Charter. We underscore the inadmissibility of the
threat or use of force against the territorial integrity
or political independence of any state or in any other
manner inconsistent with the purposes and principles
of the United Nations and endorsing the position taken
by BRICS’ foreign ministers at their last meeting on the
situation in different regions and countries, among them
the Syrian Arab Republic®*.

The ministers stressed the constants of their coun-
tries towards the crisis during the past decade, as they
reaffirmed their strong commitment to a Syrian-led and
Syrian-owned, UN-facilitated political process in full
compliance with UN Security Council Resolution 2254.

3211 BRICS summit: 2015 Ufa declaration of 9 July 2015. Para 1, art. 36 [Electronic resource]. URL: http://www.brics.utoronto.ca/

docs/150709-ufa-declaration_en.html (date of access: 15.09.2021).

%3Brasilia declaration of 14 November 2019. Art. 42 [Electronic resource]. URL: http://www.brics.utoronto.ca/docs/191114-brasilia.

html (date of access: 15.09.2021).

3*XIII BRICS summit New Delhi declaration of 9 September 2021. Art. 22 [Electronic resource]. URL: http://www.news.cn/english/

2021-09/10/c_1310178656.htm (date of access: 15.09.2021).

14 B2Y — cmoviennss wOmopL Jx/w/w‘



— YWV

MekyHapoaHbIe OTHONIEHUS
International Relations

They noted in this context the importance of the Cons-
titutional Committee in Geneva, launched with the
decisive participation of the countries-guarantors of
the Astana process and all states engaged in efforts
to address the conflict through political means, and
welcomed the efforts of Geir Pedersen, who is special
envoy of the UN Secretary-General for Syria, in order
to ensure the sustainability and effectiveness of the
Constitutional Committee that should be guided by
the commitment to compromise and cooperate con-

structively without foreign interference. They also
emphasised the fundamental importance of allowing
unhindered humanitarian aid in accordance with the
UN humanitarian principles and the post-conflict re-
construction of Syria that would create conditions for
the safe, voluntary and dignified return of Syrian refu-
gees and internally displaced persons to their places
of permanent residence thus contributing to achieving
long-term stability and security in Syria and the region
in general®.

Conclusion

BRICS always affirms its commitment to calling for
action for a peaceful and comprehensive political solu-
tion to the conflict in Syria. In one way or another, all
BRICS countries have expressed the view that NATO
has exceeded the powers conferred upon it by Secu-
rity Council Resolution 1973 in Libya, as well as they
also expressed their fear of repeating this pattern in
Syria, and at the same time, they did not offer a single
alternative solution, but rather they decided only the
strong opposition to vote on any resolution that might
undermine Syrian sovereignty.

It was noted that the BRICS summit in 2019 avoided
mentioning the Venezuelan crisis in their joint declara-
tions, in light of the support of some countries Russia,
China, India and South Africa for Nicolas Maduro, while
Brazil stands in solidarity with opposition leader Juan
Guaido, as the BRICS failed to crystallise a unified po-
sition towards the Venezuelan crisis, and dealing with
it with a kind of negative neutrality. On the other hand,
the Syrian crisis has received great attention from the
BRICS and occupied a large part of its leaders’ discus-
sions and meetings at the level of summits. The Syrian
crisis has turned into an arena for geostrategic interac-

tions and the future ambitions of international powers
and has also contributed to bringing about a change
in the roles of actors on the international scene, and in
the absence of the United States, Russia has been the
most effective and influential international player in
the crisis; which intervened militarily in the Syrian civil
war in order to face the western intervention there, and
despite the BRICS opposition at first to militarise the
Syrian conflict, they have understood later the impor-
tance of the Russian intervention to avoid a repetition
of the Libyan scenario, then they have supported this
step. For example, we found the use of the Russian-Chi-
nese veto.

There are a number of regional and international
factors that the BRICS grouping takes into account, as it
monitors as much as possible the various developments
that have affected various regions of the world. For
example, the BRICS grouping supports the settlement
of the situation in Syria and calls for the use of political
and diplomatic means and a complete and immediate
ceasefire, but BRICS has been unable to provide ini-
tiatives through which to put an end to the crises in
Libya or Syria.
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PASTORALISTS AND FARMERS CONFLICT:
RIGHTS OR GREEDINESS

0. I. ALUKO?

3Ajayi Crowther University, Oyo Town P. M. B 1066, Oyo State, Nigeria

Pastoralists are basically migrants who do not have a permanent abode but migrates from one graze land to the other.
The migration may be across international borders. Farmers on the other hand have a quasi-permanent abode. However the
farmland crops are so precious to the farmers while getting grasses including crops on the farmland just for the cattle to
survive is the priority of the pastoralists. This conflict of interests between the pastoralists and the farmers is a major crisis
goalpost in West Africa among other violence such as ethno-religious violence. The focus of this paper is to examine the extent
of damages caused due to claims of right or greediness by the pastoralists and the farmers in the society. The relative depri-
vation theoretical framework is used to examine the question of the place of mutual respect, peaceful co-existence and good
neighbourliness. The paper concludes on the premise of respecting boundaries between the graze and the farmland
and the use of modern husbandry ranching instead of a nebulous nomadic system.

Keywords: conflict; land dispute; pastoralism; rule of law; urban violence.

KOH®AUKT CKOTOBOAOB 1 ®EPMEPOB:
ITPABA AU AAYHOCTD

0. H. ATYKOV

1)VHueepcumem Adxcatiu Kpoymep, P. M. B 1066, 2. Otio, wumam Oftio, Huzepus

CKOTOBOZIBI — 3TO B OCHOBHOM MUIPAHTbI, KOTOPbIe HE MMEIOT TTOCTOSTHHOTO MeCTa KUTEeIbCTBA U MepeMeIialTCs
C OMHOrO macT6uia Ha Apyroe. Murpamus MoskeT ITPOVCXOAUTH Yepe3 MeKIyHapoAHble TpaHUIIbl. DepMephl ke UMEeIoT
OTHOCUTEJIbHO IMTOCTOSTHHOE MECTO JKUTETbCTBA. XOTS CEIbCKOX03SsI/ICTBEHHbIE KYJIbTYPbI M BBICOKO 3HAUMMBI )11 ePMEPOB,
B TO ke BpeMsI 3aTOTOBKA TPaB JJIsl BBDKMBAHMS KPYITHOTO POTaTOro CKOTa (BKJIIOYASI YPOsKail Ha CebCKOX03S/ICTBEHHBIX
YTOIbSIX) SIBJISIETCSI TIPUOPUTETOM [IJISI CKOTOBOMOB. JlaHHbI I KOHGIMKT MHTEPECOB CKOTOBOAOB 1 (hePMEpOB SIBIISIETCS
[IaBHOM MPUYMHOI KPU3MCOB B 3anafHoit AdQpuke HapsILy ¢ HACUIMEM, HAIPUMeD, Ha STHOPETUTMO3HOI ouBe. OCHOBHOE
BHMMaHMe B CTaThe yOeIseTcs U3yUeHMIo CTeleHn yiep6a, MpUIMHSIeMOro 061ecTBY KOHGIMKTOM CKOTOBOIOB U epme-
POB. B KauecTBe TeopeTHUecKoit 6a3bl MCIIOMb3YETCS] TEOPUSI OTHOCUTENbHO MerpuBanyy, 06beKTaMy U3ydeHust KOTOPOit
BBICTYTIAIOT BOITPOCHI B3aVIMHOTO YBayKEeHMSI, MMPHOTO COCYILECTBOBAHMS 1 JO6POCOCEICTBA. B 3aK/II0UeHMM [e/1aeTCst BhIBO,
0 B&KHOCTY COOJTIOIEHMS I'PAHUI] MEKIY TTACTOUIIAMU U CeTbCKOX03SIICTBEHHBIMU YTOIBSIMMU U UCTIONb30BAHVSI COBPEMEHHbBIX
SKMBOTHOBOJIUECKIX X035/CTB BMECTO HEOIPeeIEHHO KOUeBOIi CHCTEMBI.

Kntouesnte cnoea: KOHCl)J'[I/[KT; 3eMeJIbHbIN CIIOP; CKOTOBOACTBO,; BEPXOBEHCTBO 3daKOHA,; HACUJIMEe B ropoaax.
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Introduction

Every country with diverse ethnic groups and reli-
gious groups is bound to make several provisions for
harmonious intergroup relationships. Whenever the
provisions are seen from favouritism, nepotism or bia-
sed pair of eyes then the country will be in repeated
crises and diverse ethno-religious violence. Africa is
a continent with several ethnic and religious groups.
Many diverse ethnic and religious groups are lumped
together in almost incompatible confinement. This had
led to various degrees of communal crises and unima-
ginable impending future crises. Often than not, crises
erupt from such ethno-religious lines. More so when an
ethnic group migrates to another location in search of
“greener pasture” violent altercations are usually visible.

The migration is seen as a major trespass to the so-
vereignty of the receiving country due to the mal-fu-
turistic colonial border in Africa and many developing
countries [1]. A prominent ethnic group migrating is
the pastoralist, nomadic from East and Central Africa
towards West Africa and the Atlantic Ocean. This in-
ternational migration or trans-border movement had
led to Fulani herdsmen and farmers violence in Africa.
This violence centres on the migration of pastoralists
from various parts of Africa especially from central and
Eastern Africa to West Africa and indeed Nigeria.

Unlike other parts of the world that have some level
of compatible ethnic groups, the ethnically and reli-
giously diverse states in Africa has propelled recurrent
epidemic of violence over the past four decades [1; 2].
In Nigeria, the migration of the Fulani herdsmen
from other countries into the hinterland for the survival
of their livestock is at the peril and expense of the farm
land [2]. The disagreements include over the use of land
for farmland and or grazing areas and stock routes of
access to water points for both animals and households
among others.

There are various factors that fuel these crises, a ma-
jor factor is the blur claims of rights to graze or farm by
the parties. Other factors include increased competition
for land motivated by desertification, climate change,
human and cattle’s population growth, lack of clarity
around the demarcation of pasture and stock routes,
the breakdown of traditional relationships and informal
agreements between pastoralists and farmers [2—-4]. This
has led to severe political, economic and social losses
to the country.

The economic toll has also been huge. According
to Mercy Corps study', the federal government was lo-
sing 13.7 bln US dollars in revenue annually because
of herder-farmer conflicts in Benue, Kaduna, Nasarawa
and Plateau states. The study found that on average
these four states lost 47 % of their internally-generated
revenues. In March 2017 and 2018 respectively, Benue

state governor Samuel Ortom asserted that attacks by
herders coming from more northerly states, and possibly
also from Cameroon and Niger, had cost his state over
200 bln naira between 2012 and 2018 [5].

The focus of this work is to examine the extent of
damages caused by either the right or greediness ex-
hibited by the pastoralists and the farmers. No doubt
that these conflicts had slowed down the development
and economic growth of Nigeria and indeed Africa by
destroying productive age groups which are invaluable
assets for political growth and economic developments.
It has eroded trust and social cohesion thereby reducing
the maximum political and economic potential output
level in Nigeria. Moreover, many pastoralist and farmer
conflicts have taken a sharp turn from the right to land
tussle to the right to life and existence tussles. These
are seen in the group and guerrilla warfare attacks pur-
sued along ethnic and religious lines [5]. These groups
are not stranger to Nigeria because their sources have
inventory [6].

Nigeria has an inventory of pastoral peoples, the
Fulani, the Kanuri-related groups, the Shuwa, the Yedina
and the Uled Suleiman are on top of the list [7]. The
most numerous and widespread are the Fulani who have
expanded eastwards from the Gambia river over the last
thousand years and probably entered Nigeria in the
14™ century [8]. The consequences of this were forceful
interactions between all parties and considerable space
for misunderstandings and protracted conflicts. How-
ever, if Fulani herders are unable to build up exchange
relations with their host communities, particularly
farmers, they can only survive either by settling and by
flexible movement patterns that involve encountering
new arable communities every year, or by intimidation
of the farmers [7; 8].

Unfortunately, increased competition of pastoralists
for a limited stock of grazing land has pitched the Fu-
lani herders and wonderers against the indigenous far-
mers. The conflict between farmers and Fulani herdsmen
has become so rampant. For instance, a total of about
15 000 people have lost their lives and properties worth
billions of naira had been destroyed over a period of
four decades till recent times. However, this conflict is
usually attributed to environmental resource scarcity,
greed, who gets what when and how and claim of right
to land and its embedded resources. Saidu, a pastora-
list from Wase district of Plateau state reaffirms this
statement: “Our herd is our life because to every nomad
life is worthless without his cattle. What do you expect
from us when our source of existence is threatened? The
encroachment of grazing fields and routes by farmers
is a call to war... Wherever we turn we find the land
reserved for our cattle to feast, taken over by farmers...

'The economic costs of conflict in Nigeria [Electronic resource]. URL: https://www.mercycorps.org/research-resources/econo-

mic-costs-conflict-nigeria (date of access: 17.08.2021).
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It becomes difficult for our herd to move and graze
without veering into crop fields... Once that happens,
the farmers confront us and we have no option but to
fight back”2.

Relative deprivation theory is used to examine the
question of the place of mutual respect, peaceful co-
existence, discord and good neighbourliness in the
central states in Nigeria. Conceptual clarifications of
pastoralists’ violence and urban violence are examined,
the anatomy of the states in central Nigeria is revealed

so as to assess the peculiar geopolitical nature of the
region. The paper also dived into the pool of pastoralists
and farmers crises in the central Nigeria state which
examines the timeline of violence in the region and exa-
mines the implication for the country. The chapter goes
further to assess the failed recommendations and then
makes alternative suggestions. The paper concludes
on the premise of respecting boundaries between the
grassland and the farmland so as to prevent violence
reoccurrence in central Nigeria.

Conceptual clarification

This section creates the atmosphere to explore the
various notions of urban violence and pastoralists’ vio-
lence in the extant literature. This shows different per-
spectives which scholars held on the concept of urban
violence and pastoralists’ violence.

Urban violence. It is a popular concept in social
sciences. M. Harroff-Tavel [9] and O. I. Aluko [10] in
their views posited that urban violence is different from
violence that it is purely criminal. They opined that
different forms of urban violence including social and
political uprising, hunger riots, identity-based violence
among ethnic or religious groups and clashes between
territorial gangs, terrorism and acts of xenophobic
violence directed against migrants. However, urban vio-
lence has intertwined with different forms of violence
in urban areas. M. Harroff-Tavel goes further to say that
“armed urban violence between groups that are general-
ly considered as criminal (drug dealers, territorial gangs,
mafia-type groups, etc.), or between those groups and
government forces or private militias, raises some com-
plex legal (and political) problems. This is particularly
the case when that fighting is between groups engaged
in a collective confrontation of major intensity, which
testifies to a high degree of organisation” [9].

T. Gurr [11], F. A. Aremu and O. I. Aluko [12] as well
opined that violence has different categories and it is
a complex phenomenon. Its categories may include but
not limited to the following:

¢ turmoil which consists of low-scale violence such
as relatively spontaneous, unorganised political vio-
lence with substantial popular participation, including
violent political strikes, riots, political clashes, and lo-
calised rebellions;

e conspiracy which consists of medium-scale vio-
lence such as highly organised political violence with
limited participation, including organised political as-
sassinations, small-scale terrorism, small-scale guer-
rilla wars, coup d’états and mutinies.

e internal war which consists of higher scale vio-
lence such as highly organised political violence with
widespread popular participation, designed to over-
throw the regime or dissolve the state and accompanied

by extensive violence, including large-scale terrorism
and guerrilla wars, civil wars, and revolution.

A. Akinwale and A. Aderinto [13], O.I. Aluko, A. Isiaq,
and F. Aremu [14] agreed that all forms of violence in
urban areas constitute a serious social problem irre-
spective of their nomenclatures. Any form of violence
that constitutes a threat to the security of lives and
property of a large number of people in an urban area is
considered an urban violence. This conceptualisation
is based on recognition of the fact that urban violence
can be more devastating compared to violence in a rural
setting. Urban violence is also expressed in terms of
ethnic and religious conflicts and often centred upon
concerns with transgression to the urban settings norms
and conducts.

S.Kunkeler and K. Peters [15] argues that urban vio-
lence is generally framed and interpreted as criminal
violence. Within a context of state failure or the in-
ability of state representatives to provide security, the
lives of inhabitants of cities such as Rio de Janeiro and
Johannesburg are constituted by a culture of fear that
is attached to issues of crime [16]. K. Krause, R. Muggah
and E. Gilgen [17] distinguish direct forms of urban
violence which result in physical and psychological
harm including intentional fatalities, assault and sexu-
al violence and indirect manifestations that negatively
affect other aspects of livelihoods, social relations and
wellbeing. This concept agrees with the same trend of
violence in general which may manifest in either the
urban area or the rural area.

Pastoralists’ violence. This concept has little refe-
rence in the extant literature. This section of the paper
dived into some cogent concepts of what pastoralists’
violence is. Pastoralists’ violence is a form of violence
which emanates from farmland crop protection tus-
sles by the farmers against the graze land claims of
the herdsmen. This implies that the resultant violence
from the clash of interest on the use of lands either for
cropping by the farmers or for grazing by the herdsmen
constitutes pastoralists’ violence [3; 18].

Pastoralists’ violence is also the violence that ema-
nates from fixing the priority between the rights of

Farmer-pastoralists’ clash leaves 32 dead [Electronic resource]. URL: http://www.irinnews.org/report.aspx?reportid=87525

(date of access: 17.08.2021).
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animals (cattle) over the rights of humans on a piece of
land. This shows the violence that results from the per-
sonal or group egocentric list of preference over another
group regardless of the superior rights, land ownership
rights and other traditional agreements on land uses.
In other words, pastoralist violence is the act of
killing of humans, destruction of farmhouses, farmers’

personal houses, maiming or inflicting injuries on in-
nocent humans, burning of farm produce and forcefully
possessing a grassland by the pastoralists on behave of
their cattle and other herds. This is a violent act that
transcends the mere struggling for the farmland but cut
into the criminal act of forcefully ejecting the owners of
farmland to abandon their land for the cattle to graze.

Theoretical framework

Relative deprivation. It is a theory that was born out
of feelings and perceptions of individuals and groups.
It was first articulated by S. Stouffer and his group [19]
to explain feelings of satisfaction and perceptions on
one’s position in the army. The main premise of relative
deprivation theory is that people generally experience
dissatisfaction and resentment when their own out-
comes do not match the outcomes of other people with
whom they compare [11; 20]. Thus, the emergence of
deprivation feelings is the result of comparative judg-
ments, rather than being determined by the objective
outcome. As a result, those who are objectively least
well off are not necessarily the ones who feel most de-
prived [21; 22].

When taking a closer look at the different ways in
which the value of one’s outcomes can be assessed,
a basic distinction can be made between interpersonal
and intergroup comparisons. Unfavourable interper-
sonal comparisons may result in feelings of individual
deprivation, while unfavourable intergroup compari-
sons may lead people to conclude that their social
group is deprived, relative to other groups. This is an
important distinction because egoistical (individual)
and fraternal (group level) deprivation are predicted to
have fundamentally different behavioural consequen-
ces [11; 23].

Fraternal deprivation is seen as an important pre-
cursor of political protest and intergroup social con-
flict, while the experience of egoistical deprivation has
been associated with social isolation and individual
maladjustment. A critique of relative deprivation theory,
however, is that it does not specify the circumstances
under which people are likely to interpret their situation
as individuals.

F. Tougas and A. Beaton [24] also considered re-
lative deprivation as personal, group and deprivation
felt on behave of others. The latter is the experience of
the advantageous group acting for the interest of the
disadvantaged group. This may be against the advan-
taged group’s personal interest or group interest. Re-
lative deprivation had also been used to address gen-

der disparity. M. Crosby, K. Ozawa and F. Crosby [25]
opined that countries that are essentially individualistic
(such as America) will easily implement affirmative acti-
on to remedy gender relative deprivation while coun-
tries that are collectivistic (such as Japan) will hardly
implement affirmative action to remedy gender relative
deprivation. Others that are between individualistic and
collectivistic like Nigeria will only embark on selective
implementation which may endanger conflicts.

Tyre burning theory. The process and sequence
of conflict ensuing are explained by the tyre burning
theory which was propounded by O. 1. Aluko (2016). Tyre
burning theory gives the indication that the burning of
tyre phenomenon is the indicator of chaotic violence
occurrence in a community. It is an aftermath indication
or sign of chaotic violent attacks and breakdown of law
and order in the society [26]. The theory focuses on the
burning of substances most importantly tyres; others
substances destroyed may include vehicles and other
abandoned wreckages of broken shops, windows, houses
and also to the extent of the killing of human beings.
Also, in the process of violence leading to the burning
of substances, the commuters got invoked by perceived
political, economic, social or geographical favouritism,
nepotism, aggrandisement, patron-client, patrimonial
politics, ethnicity and negligence by the government
and law enforcement agencies [11; 27].

In this paper, relative deprivation is intertwined
with tyre burning theory to give a clear perspective
on the rationale behind the incessant violence between
the farmers and herders in Nigeria. Ethnic chauvinism,
favouritism and nepotism of the dominant politically
and economic favoured groups over other perceived
smaller groups are most of the causes of this continuo-
us violence. Most of the political, economic and social
justice largesse meant for all the groups are prebend
by the bigger groups. The result of long time relative
deprivation builds up into gradual confrontation. The
peaceful confrontation leads to violent altercation to
the extent of burning of tyres as a symbol of violence
and destruction of lives and properties.

Pastoralists and farmers crises in Nigeria

Crises are phenomena that are ubiquitous among
human communities. The primary cause of crises is
unequal interaction and perceived infringement on an

individual or a group’s fundamental rights. The land
is a common factor to all humans. The difference is
the level of accessibility and values. The migration of Fu-
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lani herdsmen from Central Africa to West Africa for
adequate pasture due to climate change crises is a major
cause of the violence over land accessibility® [1; 3-5].
The Nigeria’s land use act of 1978 granted equal rights
and opportunities for Nigerians to live in any part of the
country un-deterred and regards all citizens as Nigerians
and not natives, unlike the previous Land tenure act of
1962 that did not spell this out [28]. This implies that
the Federal government has the capacity to redraw the
boundaries between any state, region, cattle routes,
range lands and farmlands accordingly and envisage
co-existence of various groups following due process.
The Nigerian grazing reserve act of 1964 was passed
for the purpose of accessing grazing lands to the pas-
toralists, thereby encouraging free movement and ad-
dressing the conflict which may arise from it with a plan
to improve productivity and social amenities [29; 30].
The primary cause of crises between the pastoralists
and the farmers is the level of accessibility to farm-
land. To the pastoralists, the lands are grazing terrain
for their cattle while the farmers see the land as a fer-

tile ground for cropping. The pastoralist in most cases
permits their cattle to pass the imaginary bounda-
ries between the grassland and the farming land to
destroy the crops which is the sweat and labour of the
farmers. These usually lead to a breakdown of laws and
order to the extent of killing both humans and animals
(cows). A major perception of the crises is the political
undertone of ethic superiority and dominance of the
Fulani groups over every other ethnic group in Nigeria.
As such the political mechanisms that control the state
security apparatus, monetary backups and legal statu-
esque are skewed towards the Fulani crises. To this end,
regardless of their anti-human rights activities such as
killing and destruction of farmland and produce, they
are hardly prosecuted or proscribed as terrorist group.
These make them embolden to perpetuate all forms of
atrocities against their host communities.

Another major issue leading to the crises in central
Nigeria is the sporadic increase in the livestock (cows)
population to the humans’ population. It is shown in
the table below.

Livestock and human population in Nigeria

Year Livestock population, mln cows | Human population, mln people
1961 8 48

1970 15 57

1980 32 75

1990 50 97

2000 84 125

2008 104 151

Source:[31].

Another dimension to the causes of the crises in
Nigeria is the expansion of the cultivated areas due to
human population growth and daily food requirement
for food security. The conflicts, through provocative
claims over access rights to farmland and cattle routes,
have become ubiquitous and seem to have defied solu-
tions [32]. Since the 1980s there has been a marked ex-
pansion of cultivation of the Fadama areas. This has
therefore heightened the struggle between livestock and
agricultural production which results in the escalation
of conflicts [33]. Hence, as the population grows, more
land is being cultivated and less is available for pasture.
This forced the Fulani to migrate and trample on crops
cultivated by farmers.

The resultant effect is that both the farmers and
pastoralists clash in fierce struggles for access to such
valuable lands which, more often than not, result in
increased conflicts. Social and economic factors conti-
nue to provoke violent conflicts among the Fulani pas-
toralists and farmers. The intensity and variations of the
conflicts largely depend on the nature and type of
the user groups where the herdsmen graze. These con-
flicts have constituted serious threats to the means of
survival and livelihoods of both the farmers and pasto-
ralists and what both groups are tenaciously protecting.

The incessant conflicts in Nigeria between Fulani
pastoralists and farmers are also caused by climate
change. The grasslands over time had become unfruitful

5The economic costs of conflict in Nigeria [Electronic resource]. URL: https://www.mercycorps.org/research-resources/econo-

mic-costs-conflict-nigeria (date of access: 17.08.2021).
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and depleted of nutrients coupled with fluctuations in
rainfall, the herdsmen simply find a means for their
cattle to survive. The surviving strategies include the
forceful invasion of the farmland and a defence strategy
of using violence against the target community. This
strategy works a lot because the judiciary system which
tries the cases and litigations often take a long time or
is simply overlooked. Moreover, the crops destroyed

can never be replanted by the cattle or their heards-
men. This, therefore, makes the concerned communities
to resort to the killing and rustling of the cattle to
avenge the lost farmland. However, this rustling com-
pensation strategy does not bring peace to the commu-
nity but reprisal attacks from the herdsmen. This usual-
ly results in urban violence, destruction of lives and
properties.

Effects of pastoralists and farmers crises

Every crisis in the human community does have a se-
ries of effects on the social, political and economic lives
of the people. This might be of a short term effect or
a long term effect. The herdsmen and farmers conflict
in Central, East and West Africa and Nigeria as a case
study holds critical implications for the progress of the
region in particular and Nigeria in general4 [1-7; 29;
33-37]. There are some of the effects that the crises in
the central Nigeria have both on the region and on the
country as a sovereign entity.

Political instability. This is a direct consequence of
any form of crisis. The political regime in the region is
under threat and might collapse into a pariah or failed
state. A state of emergency could also result and the
whole political terrain will be shut down. Political in-
stability makes all other governmental processes to be
slowed down or stopped out-rightly. This could force the
military junta to cut abruptly the democratic system to
an autocratic regime.

Economical stagnation. This is the phenomenon
of stagnation in the means of production and distribu-
tion of goods and services in the state. When crises are
prevalent in a state, no one will be able to participate
in legitimate commerce which contributes to the eco-
nomy of the state at large. This means that the resources
which the state needs to sustain itself will be scarce or
simply unavailable and eventually the state might shut
down economically. Although there might be some other
illegal trade in the state such as illegal sales of small
and light weapons in the state. This illegal business is
a means of sustaining such violence.

Social bigotry. The social effect of violence in the
community include rape, an increase in the number
of internally displaced persons, refugees, theft, burglary
and the death of loved ones. Individuals in the commu-
nity will neglect their good social characters to adopt
a survival strategy against their fellow man. The social
bonds between different social groups are broken down
and hatred and bitterness become evident among group
interactions.

Ethnical chauvinism. This is a form of polarity
along ethnic lines in the state. Each ethnic group will
withdraw into the shell of their ethnicity at the expense

of the state hegemony and survival. Violence makes the
individual take solace in the small groups at the expense
of the large state. Therefore the crises will linger as the
groups become stronger than the state. Ethnic solidarity
instead of national unity leads to the disintegration of
such a country.

Psychological trauma. This is the effect of disrupted
thought as a result of the sudden or multiple deaths of
loved ones. The psychological trauma may lead a state to
loss of coordination for any political, economic or social
activities. The resultant effect of psychological trauma
is mental dementia. This is a situation of persistent
disorder of behaviour and intellectual dysfunctions,
change in personality, deterioration in personal care,
impaired reasoning ability and disorientations. Indi-
viduals in such condition cannot effectively contribute
to the growth of the country but instead will be seeking
vengeance.

Physically weaking. These are the permanent scars
of violence on the human body. There may be loss of
sight causing blindness, or loss of the limbs (hands or
legs). This will result in the dependency of such group
of people. The economy and social activities of such
people are simply strained and perhaps permanently
confined to a nonproductive level. If any of such people
exist as a result of a violent situation, then the econo-
mics activities of the states will be affected because the
bulk of the persons who should contribute to the state
growth had become dependent on others.

Educational backwardness. It is certain that in
a crisis-ridden area, the schools and other institutions
of learning are shut down, some structures are vanda-
lised while others will be completely destroyed. This
has a long term effect on the future of society’s deve-
lopment. Therefore, for education to continue in these
areas the structures need to be improved and secured.
Moreover, with this educational backwardness, there
is also a higher chance of the youth to indulge in other
anti-community development vices.

Spiritually unstable. Just like the educational back-
wardness effect of violence in a community, there will
be imbalanced and unstable spiritual commitments. This
implies that the freedom of worship and association

“The economic costs of conflict in Nigeria [Electronic resource]. URL: https://www.mercycorps.org/research-resources/econo-

mic-costs-conflict-nigeria (date of access: 17.08.2021).
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formally enjoyed by the community is affected and the
worshippers are apparently cut off from their collective
fellowships. This is due to the fear of strategic attacks on
worship centres mostly perpetrated by religious bigots
faction of the warring syndicates.

Developmental haphazardness. This is a resultant
effect of violence in any community. The developmen-
tal process will not be consistent. In the long run, the
state will be found backward in the list of developed
nations. All the indices of development will be on the
negative side because the people who should build up
the state are deeply divided over such matters which
can be solved amicably. The limited available resources
of human capital and technology which should be used

for developmental purposes will be channelled to the
violence either to mitigate it or to aggravate it.

Unfavourable historical precedent. Every country
with crisis-ridden records is apparently in the “black
book” of history. Years after the violence, the incident
will still be discussed as if it were new and fresh. This
may also prevent some major investors from investing
their resources into such regions and the level of deve-
lopment will be at a slower pace than the actual capacity
the state had. Mutual suspicion and distrust may be
a nurse for a long time among the groups in society.
This is a negative or unfavourable historical antecedent
that may result in lingered fear of interaction in the
post crises period.

Conclusion

Migration in Africa especially from East and Central
Africa to the West Africa had been a major problem in
the continent. The primary causes of crises are rela-
tive deprivation with human or naturally caused which
leads to tyre burning phenomenon. The farmers’ right
and greediness of the herdsmen in the daily interaction
in Africa and indeed in Nigeria may linger because of
the unequal interaction and perceived infringement
on individual or a group’s fundamental rights. Land is
a common factor to all humans. The difference is the
level of accessibility and values. However, the traditional
lands in Africa are jealously guarded. The primary cause
of crises between the pastoralists and the farmers is the
level of accessibility to farmland or graze land. To
the pastoralists, the lands are grazing terrain for their
cattle while the farmers see the land as their natural
inheritance and a fertile ground for cropping. The mi-
grating nomadic herdsmen’s seldom allows the cattle
to pass through the farming land thereby leading to
trespassing and destroying the farmers’ crops.

The sporadic increase in number of livestock (cows)
population ration to the humans’ population is a ma-
jor issue leading to the crises in central Nigeria. This
poses a great competition between humans and cattle
over land, water and vegetations. For the pastoralists
and farmers conflict in Nigeria and other countries
to reduce gradually the government should take into
cognisance the population growth rate and modern
ranching techniques instead of the brutal nomadic
pastoralism. Also, the cattle population is higher than
previous years to the extent of competing with the
population of humans in Nigeria thereby competing for
land, food and water. There should be a ready channel

to effectively and economically dispose the cattle in
such a way that will keep the cattle population rela-
tively constant and at the same time lucrative for the
herdsmen.

Therefore, industries of reputable standards should
be established in strategic places where cattle products
such as meat, milk, hide and skins can be proces-
sed in large quantity and high quality so as to reduce
cattle population and unnecessary competitions bet-
ween man and animals. Local industries should be
improved to international standards so as to enhance
export value for cattle products and at the same time
provides employment for the people who will improve
the economy. In order to achieve this, educational stra-
tegy must be employed by the government. Workable
educational policy should be implemented for the no-
madic with a reasonable punishment for any erring one
neglecting the education. This will make the herdsmen
understand the essence of human life as more valuable
to cattle’s life, instead of frequent communal clashes
between the pastoralists and herdsmen.

The reduction of the rampant conflict between far-
mers and Fulani herdsmen in Nigeria is of great impor-
tance to the food security of the country and Africa at
large. Nigeria is a potential food basket for the continent.
Obnoxious laws on land use must be repelled by the
government so as to promote peaceful coexistence and
reduce conflict altercation in the country. These mea-
sures will reduce or permanently exterminate the notion
of rights or greediness exhibited by the pastoralists
and or the farmers. The expected peace, trust and social
cohesion required for rapid political development and
economic growth will be attained.
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1L[M#1, HajlaraeMbIX FOCYIapCTBaMM 1 MEKIyHAapOIHBIMY OpTaHU3alMsIMu 6O 3a MpeaenaMu rmoiHoMmounii ot CoBeta beso-
macHoct OOH, 60 6e3 HKUX, B KOHTEKCTe OOILIero MesKIyHapOAHOrO MpaBa, MeXAyHAapOIHOrO SKOHOMMUUYECKOTO ITpaBa,
rpaBa MeXIyHAPOIHO 6e30TacHOCTH, TIpaBa B 00JIACTM MTPAB UeI0OBeKA U MEKAYHAPOIHOTO T'YMaHUTApHOTO TpaBa. ITomu-
MO 3TOTO, aBTOP CTaThy pacCMaTpuUBaeT MpobIeMy SKCTPATepPPUTOPUATBHOCTY Y YPE3MEPHOTO UCTIOTHEHMSI KaK HEOThEM-
JIEMbIVi 9JIeMeHT NPUMEeHeHUSI OOHOCTOPOHHMX CAHKIMIA, BBISIBJISIET XapaKTePUCTUKY OGHOCTOPOHHUX MPUHYAUTETbHBIX

Mep 1 GopMyaupyeT olpesieneHe ocaeJHeTro IOHITHS.

Kniouessle cnosea: ogHOCTOPOHHYE CAHKIMM; ONHOCTOPOHHME MPUHYOUTEIbHbIE MEPhl; BTOPMYHbBIE CAHKIIMN; CEKTO-
paJibHbIE CAHKIIUN; SKCTPATEPPUTOPUATBHOCTD; Upe3MePHOe IIPUMeHEHNE.

The world is facing the expansion of the application
of new and different forms and types of unilateral sanc-
tions. The terminology used to identify unilateral means
of pressure has expanded correspondingly: unilateral
coercive measures, sanctions, unilateral sanctions, bi-
lateral sanctions, international sanctions, autonomous
sanctions, sectoral or territorial sanctions, etc. The un-
certainty and ambiguity in the terminology impede the
possibility to identify a legal framework and standards
applicable to every specific type of unilateral sanctions.

The existing academic works focus on the notion of
sanctions (G. Sparrow [1], T. N. Neshataeval!, R. Nep-
hew [2]), identify specific aspects of extraterritoriality
or overcompliance (T. Ruys [3]) or focus on the assess-
ment of specific cases only (G. Puma [4]) but do not pre-
sent a notion of unilateral coercive measures and do not
provide a comprehensive overview and assessment of
the notion, characteristics and legal status of unilateral
sanctions. As a result, the topic of the research is timely
and current today.

This article addresses the issue of the terminology
used to identify unilateral means of pressure. It pro-
vides an overview and assesses the legality of various
forms of sanctions imposed by states and international
organisations without or beyond the authorisation of
the UN Security Council, inter alia, as concerns general
international law, international economic law, the law
of international responsibility, human rights law and
international humanitarian law. The article also focuses
on extraterritoriality and overcompliance as integral
elements of the application of unilateral sanctions and
on characteristics of unilateral coercive measures and
presents a definition of the latter.

Notion and types of unilateral sanctions. The
world community is facing today the expansion of
the number, scope and grounds of unilateral sanctions
taken without or beyond the authorisation of the UN Se-
curity Council. The contemporary practice involves also
the issue of extraterritoriality of unilateral sanctions, the
application of secondary sanctions, the development of
national civil and criminal penalties for violations
of sanctions regimes, compliance and overcompliance
strategies, the application of countersanctions (e. g. Be-
larus, China, Russian Federation) and the development
of mechanisms to resist extraterritorial consequences of
sanctions (Russian Federation, European Union), inclu-
ding the drafting of relevant national legislation and the
establishment of e. g. the instrument in support of trade
exchanges (INSTEX)?2. Various forms of unilateral sanc-
tions are imposed in pursuit of a common good, thereby
transforming exceptions in international relations into
the ordinary practice of many states. Due to the exis-
ting terminological discrepancies, the term “unilateral
sanctions” is used in the present article without any
prejudice as to the legality or illegality of such sanctions
and to refer to any means of pressure applied by states
or international organisations without or beyond the
authorisation of the UN Security Council.

The situation is exacerbated by the fact that due to
the absence of a universally recognised definition of
unilateral coercive measures and their illegal character,
announced in a number of resolutions of the Human
Rights Council® and the UN General Assembly*, states
prefer to present their unilateral activities as not consti-
tuting unilateral coercive measures and to use therefore

restrictive measures”™,

» o«

other terms, like “sanctions”,

'Hewmaesa T. H. MekIyHapoIHO-TTPaBOBbIe CAHKIINMM CIIEIIMATM3UPOBAaHHbIX yupexxneHnit OOH : aBToped. auc. ... KaH,. OPUI.

Hayk : 12.00.10. M. : Mock. roc. yH-T, 1985. 24 c.

2EU sells medical goods via INSTEX [Electronic resource]. URL: https://financialtribune.com/articles/business-and-markets/
102669/eu-sells-medical-goods-via-instex (date of access: 17.08.2021).

Human rights and unilateral coercive measures

: resolution adopt. by the Human Rights Council on 6 Oct. 2010. A/HRC/

RES/15/24. Para 1-3 ; Human rights and unilateral coercive measures : resolution adopt. by the Human Rights Council on 18 Apr.
2012. A/HRC/RES/19/32. Para 1-3 ; Human rights and unilateral coercive measures : resolution adopt. by the Human Rights Council
on 8 Oct. 2013. A/HRC/RES/24/14. Para 1-3 ; Human rights and unilateral coercive measures : resolution adopt. by the Human Rights
Council on 12 Oct. 2015. A/HRC/RES/30/2. Para 1, 2, 4 ; Human rights and unilateral coercive measures : resolution adopt. by the
Human Rights Council on 24 March 2017. A/HRC/RES/34/13 ; Human rights and unilateral coercive measures : resolution adopt. by
the Human Rights Council on 6 Oct. 2020. A/HRC/RES/45/5. Preamble.

“Human rights and unilateral coercive measures : resolution adopt. by the United Nations General Assembly on 18 Dec. 2014.
A/RES/69/180. Para 5, 6 ; Human rights and unilateral coercive measures : resolution adopt. by the United Nations General As-
sembly. A/RES/70/151. Para 5, 6 ; Human rights and unilateral coercive measures : resolution adopt. by the United Nations General
Assembly. A/RES/71/193. Para 5, 6.

Guidelines on the implementation and evaluation of restrictive measures (sanctions) in the framework of the EU common
foreign and security policy [Electronic resource]. URL: https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/
pdf (date of access: 18.08.2021) ; Adding to the evidence: the impact of sanctions and restrictive measures on humanitarian aid
[Electronic resource]. P. 6. URL: https://www.alnap.org/help-library/adding-to-the-evidence-the-impact-of-sanctions-and-restric
tive-measures-on-humanitarian (date of access: 17.08.2021).
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“unilateral measures not in accordance with internatio-
nal law”®, “security measures”, “economic sanctions”’,
“economic, financial, political restrictive measures”,
“special economic measures”, “enforcement measures”S,
“autonomous sanctions”’, “autonomous” financial tar-
geted sanctions and “travel bans”'°. Compliance com-
panies classify sanctions as unilateral, multilateral and
global'l. One also speaks about international sanctions,
sectoral sanctions, targeted sanctions, countersanc-
tions, direct or indirect sanctions, primary or secondary
sanctions [4, p. 12], and intended or unintended sanc-
tions. Some other institutions refer to counter-terrorism
cases against their nationals as sanctions cases' States
involved are also identified in various ways, including as
sanctioning or sanctioned, targeting or targeted, sender
or source states'®
It shall also be mentioned that there is even no clear
definition of the general notion of “sanctions” in inter-
national law today. In the international legal doctrine,
sanctions have been viewed as a power (possibility) to
ensure the law [1, p. 11-12], an analog of responsibi-
lity for internationally wrongful acts [5, p. 237-238],
punishment14 [6,p-49; 7, p. 135; 8, p. 19], a complex of
enforcement measures applied to a delinquent state

[9, p. 202; 10, p. 182; 11, p. 214-224; 12, p. 115], a me-
thod to make someone comply'® [8, c. 19], negative
consequences of a violation [2, p. 9, 12, 14; 14, p. 309],
measures to protect the international legal order'®
[14, p. 13], measures not involving the use of armed
force to maintain or restore international peace and
security!’, a means of implementation of international
responsibility'® [6, p. 49, 51; 13, p. 306, 308], counter-
measures or retorsions [3], “equivalent to action taken
against a state by a group of states or mandated by an
international organisation”'?, enforcement measures of
the UN Security Council acting under chapter VII of the
UN Charter or measures taken by international organi-
sations toward its member states under and in accor-
dance with their constituent documents [3]. R. Nephew
puts an emphasis on national legislation and identifies
sanctions as a “constellation of laws, authorities, and
obligations laid out in a piece of legislation, government
decree, UN resolution, or similar document that restrict
or prohibit what is normally permissible conduct and
against which performance will be assessed and com-
pliance judged” [2, p. 8].

It is also notable that the grounds for and purposes
of sanctions have changed. According to the develo-

®Human rights and unilateral coercive measures : resolution adopt. by the United Nations General Assembly on 17 Dec. 2015.
A/RES/70/151. Para 1 ; Human rights and unilateral coercive measures : resolution adopt. by the United Nations General Assembly on

22 Dec. 2016. A/RES/71/193. Para 2.

"Unilateral economic measures as a means of political and economic coercion against developing countries : resolution adopt.
by the United Nations General Assembly on 4 Feb. 1998. A/RES/52/181 ; The adverse consequences of economic sanctions: review
of further developments in fields with which the subcommission has been or may be concerned [Electronic resource]. URL: https://
www.globalpolicy.org/global-taxes/42501-the-adverse-consequences-of-economic-sanctions.html (date of access: 17.08.2021).

O crienuanbHBIX 3KOHOMUUYECKUX Mepax U NPUHYOUTEeNbHbIX Mepax : @enmep. 3akoH Poc. ®enepauunm ot 30 mek. 2006 T.
N2 281-®3 [dnextpoHHbI pecypc]. URL: http://pravo.gov.ru/proxy/ips/?docbody=&firstDoc=1&lastDoc=1&nd=102111154 (maTa

06pameHIAﬂ 17.08.2021).

°Alleged violations of the 1955 Treaty of amity, economic relations and consular relations (Islamic Republic of Iran v. United
States of America) [Electronic resource]. URL: https://www.icj-cij.org/public/files/case-related/175/175-20190823-WRI-01-00-EN.

pdf (date of access: 17.08.2021).

0Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions [Electronic
resource] URL: http://www.ohchr.org/EN/Issues/UCM/Pages/HRC48-report.aspx (date of access: 17.08.2021).
Upiatetsky P, Vasilkoski ]. When sanctions violate human rights [Electronic resource]. URL: https://www.atlanticcouncil.org/
wp- content/uploads/ZOZ1/06/GeoEcon Sanctions-report-v4.pdf (date of access: 17.08.2021).

L21hid.

13gee: Report of the special rapporteur on the negative impact of unilateral coercive measures on the enjoyment of human
rights of 26 July 2017. A/HRC/36/44 [Electronic resource]. URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/G17/224/28/

pdf/G1722428.pdf?OpenElement (date of access: 18.08.2021).

YThis approach is, however, disputed by the UN Secretary-General in the United Nations. See: Supplement to an agenda for

peace. Position paper of the Secretary-General on the occasion of the fiftieth anniversary of the United Nations. Para 66 [Elec-
tronic resource]. URL: https://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/UNRO%
2081995%201.pdf (date of access: 18.08.2021). Although the punitive nature of sanctions has been rejected by most states. See:
United Nations Security Council report of 17 April 2000. S/PV.4128 [Electronic resource]. URL: http://www.securitycouncilreport.
0rg/atf/cf/%7B65BFCF9B 6D27-4E9C-8CD3-CF6E4FF96FF9%7D/s_pv_4128.pdf (date of access: 18.08.2021).

5Ronzitti N. The report of the High-Level Panel on Threats, Challenges and Change on the use of force and the reform of the
United Nations. Leiden, Boston : Martinus Nijhoff Publishers, 2005. P. 11 ; Call for submissions: UCM-Study on the notion, charac-
terlstlcs legal status and targets of unilateral sanctions..

Y Hewmaesa T. H. MesxgyHapOSHO-TTPABOBbIE CaHKLlI/II/I crienManu3upoBaHHbIX yupexxgeHnuit OOH : aBToped. nuc. .
HayK 12.00.10. M. : Mock. roc. yH-T, 1985. C. 17.

"Supplement to an agenda for peace. Position paper of the Secretary-General on the occasion of the fiftieth anniversary of
the United Nations. Supra note 22 [Electronic resource]. URL: https://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-
4E9C-8CD3-CF6E4FF96FF9%7D/UNRO%20S1995%201.pdf (date of access: 18.08.2021). The same approach was taken by states that
part1c1pated in the discussion of the problem in the UN Security Council (UN Security Council report. S/PV.4128).

The same approach is supported by G. I. Tunkin, N. A. Ushakov, P. Kuris and cited in the publication “The notion of sanctions
of 1nternat1ona1 organisations” in the journal “Jurisprudence” (1984) by T. N. Neshataeva.

YDraft articles on responsibility of states for internationally wrongful acts (with commentaries) // Yearbook of the Internatl. Law
Commis. 2001. Vol. II. Part 2. P. 128.

.. KaH,. I0puI,.
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pers of the Global sanctions data base, more than 40 %
of sanctions are introduced today to pursue the en-
hancement of democracy, human rights protection and
other similar purposes [15, p. 60] rather than to address
threats to peace, breaches of peace or acts of aggression,
or in response to violations of erga omnes obligations
as viewed by the International Court of Justice in the
Barcelona traction case? [16, p. 126-127] as well as in
the General comment No. 31 of International covenant
on civil and political rights of 1996*! (ICCPR).

The EU, in particular, announces the possibility to ap-
ply restrictive measures as among the union’s tools to
promote its common foreign and security policy (CFSP)
objectives, including peace, democracy and the respect
for the rule of law, human rights and international law??,
and further advancing universal values for all?®>. The
same approach (to view sanctions as a tool to achieve
foreign policy goals) is taken by the United States
[17, p. 463]. The UK Global human rights act aims “to
deter, and provide accountability for an activity which,
if carried out by or on behalf of a state within the terri-
tory of that state, would amount to a serious violation
by that state of an individual’s right to life, right not to
be subjected to torture or cruel, inhuman or degrading
treatment or punishment, or right to be free from sla-
very, not to be held in servitude or required to perform
forced or compulsory labour, whether or not the acti-
vity is carried out by or on behalf of a state”**. The EU

adopted the Global human rights act to “address serious
human rights violations and abuses worldwide”?’.

All the above clearly shows that the “behavioural
change paradigm” justifying the use of coercion for the
legitimate (proper) purpose or motive, being traditional
in the early legal doctrine [18, p. 366; 19, p. 3-7], has
changed a lot today. The academic approach identifies
five types of purposes for sanctions: compliance, sub-
version, deterrence, and international and domestic
symbolism; others differentiate between denial instru-
ments (to deny goods or benefits to targets), symbolic
instruments, and punitive measures [2, p. 9; 20, p. 40] to
constrain, coerce, signal or stigmatise [20, p. 22]. Some
speak about the main purpose as “ensuring compliance
with the command” [21, p. 35] or changing a behaviour
of the target of sanctions by making the status quo too
uncomfortable by causing pain [2, p. 10-12].

Another characteristic of the last decade is the ex-
panding variability of forms of unilateral sanctions:
political, diplomatic, cultural, economic, trade, finan-
cial, cyber and many others. In particular, the United
States imposes sanctions on Belarus (economic and
targeted sanctions)?®, Burma (economic sanctions)?’,
Burundi (targeted sanctions, visa bans)?, Central Af-
rican Republic (economic, targeted sanctions)?’, China
(economic and targeted sanctions, arms embargo)*’,
Cuba (economic, trade, targeted sanctions, travel and
visa bans, state-sponsor of terrorism)®!, North Korea

2Barcelona traction, light and power company (Belgium v. Spain) [Electronic resource]. URL: https://www.refworld.org/cases,

1CJ,4040aec74.html (date of access: 03.01.2021).

2 General comment No. 31 on the nature of the general legal obligation imposed on states parties to the covenant of 26 May 2004.
CCPR/C/21/Rev.1/Add.13 [Electronic resource]. URL: https://www.refworld.org/docid/478b26ae2.html (date of access: 06.01.2021).

2¢all for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions...

BCouncil approves conclusions on the EU action plan on human rights and democracy 2020-2024 [Electronic resource]. URL:
https://www.consilium.europa.eu/en/press/press-releases/2020/11/19/council-approves-conclusions-on-the-eu-action-plan-on-
human-rights-and-democracy-2020-2024/ (date of access: 17.08.2021)

24The global human rights sanctions regulations 2020 [Electronic resource]. URL: https://www.legislation.gov.uk/uksi/2020/680/

made (date of access: 17.08.2021).

Council regulation (EU) 2020/1998 of 7 December 2020 concerning restrictive measures against serious human rights vio-
lations and abuses [Electronic resource]. P. 1-13. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0]:L:2020:4101:

FULL&from=EN (date of access: 17.08.2021).

2Executive order 13405 of 16 June 2006 blocking property of certain persons undermining democratic processes or institu-

tions in Belarus [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2006-06-20/pdf/06-5592.pdf (date of access:
17.08.2021) ; Belarus sanctions regulations 75 FR 73958-10 [Electronic resource]. URL: https://home.treasury.gov/system/files/126/
fr75_73958.pdf (date of access: 17.08.2021) ; New regulations to implement Executive order 75 FR 5502-10 [Electronic resource].
URL: https://home.treasury.gov/system/files/126/fr75_5502.pdf (date of access: 17.08.2021).

Y"Executive order 13742 of 7 October 2016 “Termination of emergency with respect to the actions and policies of the govern-
ment of Burma” [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2016-10-12/pdf/2016-24847.pdf (date of ac-
cess: 18.08.2021).

BExecutive order 13712 of 23 November 2015 blocking property of certain persons contributing to the situation in Burundi
[Electronic resource]. URL: https://obamawhitehouse.archives.gov/the-press-office/2015/11/23/executive-order-blocking-proper
ty-certain-persons-contributing-situation (date of access: 18.08.2021).

29A rule by the Treasury department 79 FR 38248 of 7 Jule 2014 on Central African Republic sanctions [Electronic resource]. URL:
https://www.govinfo.gov/content/pkg/FR-2014-07-07/pdf/2014-15763.pdf (date of access: 18.08.2021).

%Executive order 13959 of 12 November 2020 addressing the threat from securities investments that finance communist
Chinese military companies [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2020-11-17/pdf/2020-25459.pdf
(date of access: 18.08.2021) ; Executive order 13974 of 13 January 2021 amending Executive order 13959 addressing the threat from
securities investments that finance communist Chinese military companies [Electronic resource]. URL: https://www.govinfo.gov/
content/pkg/FR-2021-01-19/pdf/2021-01228.pdf (date of access: 18.08.2021) ; Council implementing Regulation (EU) 2021/478 of
22 March 2021 implementing Regulation (EU) 2020/1998 concerning restrictive measures against serious human rights violations
and abuses [Electronic resource]. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0478 &from=EN
(date of access: 18.08.2021).

S1Executive order 12854 of 4 July 1993 “Implementation of the Cuban democracy act” [Electronic resource]. URL: https://home.
treasury.gov/system/files/126/12854.pdf (date of access: 18.08.2021).
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(financial sanctions, general trade embargo)>?, Congo
(targeted sanctions)“, Iran (economic, sectoral, targe-
ted sanctions)**, Iraq (financial and targeted sanctions,
trade embargo)’, Lebanon (targeted sanctions, free-
zing assets)®, Libya (financial, targeted sanctions)®’,
Mali (targeted sanctions, freezing assets)>®, Nicaragua
(targeted, financial sanctions)*’, Russian Federation (sec-
toral, targeted sanctions)*’, Somalia (targeted, economic
sanctions)*!, Sudan (economic, targeted sanctions)*
South Sudan (targeted, economic sanctions)**, Syria
(targeted, economic sanctions)**, Venezuela (economic,
trade, sectoral, targeted sanctions)*®, Yemen (econo-
mic, targeted sanctions)*® and Zimbabwe (targeted sanc-
tions)*”. The UK imposes unilateral measures, sanctions

or financial sanctions against Afghanistan, Armenia,
Azerbaijan, Belarus, Bosnia and Herzegovina, Burundi,
Central African Republic, China and Hong Kong, North
Korea, Congo, Guinea, Republic of Guinea-Bissau, Iran,
Iraq, Lebanon, Libya, Mali, Myanmar, Nicaragua, Rus-
sian Federation, Somalia, South Sudan, Sudan, Syria,
Venezuela, Yemen and Zimbabwe*®

Switzerland applies targeted or smart sanctions,
economic measures, targeted financial sanctions or
coercive measures to Belarus, Burundi, Central African
Republic, North Korea, Congo, Guinea, Guinea-Bissau,
Iraq, Iran, Lebanon, Libya, Mali, Myanmar, Nicaragua,
Somalia, Soudan, Syria, South Sudan, Ukraine (Crimea),
Venezuela, Yemen and Zimbabwe*’

32proclamation 8271 of 26 June 2008 on termination of the exercise of authorities under the trading with the Enemy act with
respect to North Korea [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2008-06-27/pdf/08-1398.pdf (date of
access 18.08.2021).

$Executive order 13671 of 8 July 2014 taking additional steps to address the national emergency with respect to the conflict
in the Democratic Republic of Congo [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2014-07-10/pdf/2014-
16360 pdf (date of access: 18.08.2021).

3*Executive order 13949 of 21 September 2020 blocking property of certain persons with respect to the conventional arms activi-
ties of Iran [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2020-09-23/pdf/2020-21160.pdf (date of access:
18.08.2021).

$Executive order 13668 of 27 May 2014 ending immunities granted to the development fund for Iraq and certain other Iraqi
property and interests in property pursuant to Executive order 13303, as amended [Electronic resource]. URL: https://www.govinfo.
gov/content/pkg/DCPD-201400403/pdf/DCPD-201400403.pdf (date of access: 18.08.2021).

®Executive order 13441 of 1 August 2007 blocking property of persons undermining the sovereignty of Lebanon or its democratic
processes and institutions [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2007-08-03/pdf/07-3835.pdf (date
of access: 18.08.2021).

5"Executive order 13726 of 19 April 2016 blocking property and suspending entry into the United States of persons contributing
to the situation in Libya [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2017-04-19/pdf/2017-07837.pdf (date
of access 18.08.2021).

$Executive order 13882 of 26 July 2019 blocking property and suspending entry of certain persons contributing to the situa-
tion in Mali [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2019-07-30/pdf/2019-16383.pdf (date of access:
18.08.2021).

3%Executive order 13851 of 27 November 2018 blocking property of certain persons contributing to the situation in Nicaragua
[Electromc resource]. URL: https://www.govinfo.gov/content/pkg/FR-2018-11-29/pdf/2018-26156.pdf (date of access: 18.08.2021).

“OExecutive order 14024 of 15 April 2021 blocking property with respect to specified harmful foreign activities of the government
of the Russian Federation [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2021-04-19/pdf/2021-08098.pdf
(date of access: 18.08.2021).

“IExecutive order 13620 of 20 July 2012 taking additional steps to address the national emergency with respect to Somalia
[Electronlc resource]. URL: https://www.govinfo.gov/content/pkg/FR-2012-07- 24/pdf/2012 18237.pdf (date of access: 18.08.2021).

“2Executive order 13804 of 11 July 2017 allowing additional time for recognising positive actions by the government of Sudan and
amending Executive order 13671 [Electronic resource]. URL: https://home.treasury.gov/system/files/126/13804.pdf (date of access:
18.08.2021).

“SExecutive order 13664 of 3 April 2014 blocking property of certain persons with respect to South Sudan [Electronic resourcel].
URL: https //www.govinfo.gov/content/pkg/FR-2014-04-07/pdf/2014-07895.pdf (date of access: 18.08.2021).

“Executive order 13608 of 1 May 2012 prohibiting certain transactions with and suspending entry into the United States of
foreign sanctions evaders with respect to Iran and Syria [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2012-
05- OS/pdf/ZOlZ 10884.pdf (date of access: 18.08.2021).

“SExecutive order 13884 of 5 August 2019 blocking property of the government of Venezuela [Electronic resource]. URL: https://
www.govinfo.gov/content/pkg/FR-2019-08-07/pdf/2019-17052.pdf (date of access: 18.08.2021) ; Executive order 13857 of 25 January
2019 taking additional steps to address the national emergency with respect to Venezuela [Electronic resource]. URL: https://www.
govmfo gov/content/pkg/FR-2019-01-30/pdf/2019-00615.pdf (date of access: 18.08.2021).

“Executive order 13611 of 16 May 2012 blocking property of persons threatening the peace, security, or stability of Yemen
[Electronic resource]. URL: https://www.govinfo.gov/content/pkg/CFR-2013-title3-voll/pdf/CFR-2013-title3-voll-e013611.pdf
(date of access: 18.08.2021).

Executive order 13469 of 25 July 2008 blocking property of additional persons undermining democratic processes or institutions
in Zimbabwe [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2008-07-29/pdf/08-1480.pdf (date of access:
18.08.2021).

48UK sanctions regimes. Information on UK sanctions regimes currently in force [Electronic resource]. URL: https://www.gov.
uk/government/collections/uk-sanctions-regimes-under-the-sanctions-act (date of access: 18.08.2021) ; UK sanctions. Information
on UK sanctions currently in place and how to apply for the appropriate licences [Electronic resource]. URL: https://www.gov.uk/
guidance/uk-sanctions (date of access: 18.08.2021).

“9Sanctions [Electronic resource]. URL: https://www.seco.admin.ch/seco/fr/home/Aussenwirtschaftspolitik Wirtschaftliche Zusam-
menarbeit/Wirtschaftsbeziehungen/exportkontrollen-und-sanktionen/sanktionen-embargos.html (date of access: 18.08.2021) ; Sanctions
internationales et mesures de blocage unilatérales [Electronic resource]. URL: https://www.finma.ch/fr/documentation/sanctions-inter
nationales-et-lutte-contre-le-terrorisme/sanctions-internationales-et-mesures-de-blocage-unilatérales/ (date of access: 18.08.2021).
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The European Union imposes restrictive measures,
sanctions, economic and financial sanctions or sec-
toral sanctions against Afghanistan, Belarus, Bosnia
and Herzegovina, Burundi, Central African Republic,
China, Congo, Guinea, Guinea-Bissau, Haiti, Iran, Iraq,
Lebanon, Libya, Mali, Moldova, Montenegro, Myanmar,
Nicaragua, North Korea, Russian Federation, Serbia,
Somalia, South Sudan, Sudan, Syria, Tunisia, Turkey,
Ukraine, Venezuela, Yemen and Zimbabwe as well as
within some horizontal regimes®.

Sanctioning documents also provide for secondary
sanctions towards third country nationals (North Korea,
Cuba, Venezuela, Iran and Syria), as well as civil and
criminal penalties to the nationals of sanctioning states
to prevent them from interactions with designated in-
dividuals and companies (Global human rights act>!, US
sanctions against Belarus, Burundi, China, North Korea,
Cuba, Congo, Iran, Iraq, Lebanon, Mali, Russian Fede-
ration, Sudan, South Sudan, Syria, Venezuela, Yemen
and Zimbabwe).

To be able to provide a legal qualification of unilate-
ral sanctions, the article further focuses on the specifics
of sanctions’ main categories.

Economic, trade and sectoral sanctions. Econo-
mic or trade sanctions have a long history [22, p. 12; 24,
p. 1063]. In the 1990s they constituted the most frequent
instrument of the UN Security Council but today they
are mostly used unilaterally by states or regional organi-
sations in the international arena and take a variety of
forms. In particular, Cuba in its response to the ques-
tionnaire forwarded by the UN special rapporteur on
the negative impact of unilateral coercive measures
on the enjoyment of human rights (hereinafter — spe-
cial rapporteur) refers to “economic, commercial and
financial blockades and embargoes; the interruption
of financial flows and investment flows between the
country imposing the measure and the country to which
that measure applies; the use of fines to third parties
in order to discourage investment or trade with the
affected country; asset freeze; the creation of unila-
teral lists”>2. Alluding to an observation by the Inter-
national Court of Justice as concerns the US sanctions

against Iran case, it is noted that “autonomous sanctions
(are) precisely to weaken the target state’s econo-
my”>® [4, p. 12].

The freezing of assets of state and private banks is
being actively used to put pressure on states (Syria,
Venezuela, etc.) too, thereby preventing them from pro-
curing their citizens’ basic needs, including food and
medicines, despite COVID-19.

For example, the Bank of England refused to unfreeze
any part of the 1 bln US dollars in gold held from the
Central Bank of Venezuela, to demonstrate non-recog-
nition of N. Maduro as president of the country [24], not
even, as reported by the United Nations Development
programme (UNDP), for procuring medicines, other hu-
manitarian goods and COVID-19 vaccines (including for
participation in the COVAX programme). At the initial
stage, the UK government referred to the private cha-
racter of the bank, thus rejecting any responsibility for
this action®* that could be qualified as an attempt of
sanctioning states and regional organisations to “shift
responsibility” from the legal point of view, whereas
it was correctly noted by professor J. Gordon that “the
sanctioner creates conditions that, in effect, force pri-
vate actors to sever their ties with the sanctioned entity;
then in the face of extensive economic disruption, the
sanctioner disclaims responsibility for these acts and
from their consequences”®. It is notable that the UK
courts changed their approach later. In particular, as
of August 2021 the UK Supreme Court considers the
case of access to the Central Bank of Venezuela gold as
a case between the “Guaido board” and “Maduro board”
of the Central Bank of Venezuela with the UK secreta-
ry of state for foreign, commonwealth and development
affairs as an intervener®®.

It is believed here that this approach seeks to provide
the UK with the authority for jurisdiction in the case,
making the decision dependent on the recognition of
the government that contradicts customary standards
on the recognition of states and governments. It is gene-
rally recognised that non-recognition of a government
or of results of elections does not eliminate the perso-
nality of a state. States may decide to lower the level of

*°European Union sanctions [Electronic resource]. URL: https://eeas.europa.eu/topics/common-foreign-security-policy-cfsp/

423/european-union-sanctions_en (date of access: 18.08.2021).

*ICouncil regulation (EU) 2020/1998 of 7 December 2020 concerning restrictive measures against serious human rights vio-
lations and abuses. Preamble, art. 16 [Electronic resource]. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%

3A32020R1998 (date of access: 18.08.2021).

>2Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions...
>SAlleged violations of the 1955 Treaty of amity, economic relations and consular relations (Islamic Republic of Iran v. United
States of America). Para 80 [Electronic resource]. URL: https://www.icj-cij.org/public/files/case-related/175/175-20190823-WRI-01-

00-EN.pdf (date of access: 17.08.2021).

*Country visit of the special rapporteur on the negative impact of unilateral coercive measures on the enjoyment of human
rights to Venezuela (1 to 12 February 2021) [Electronic resource]. URL: https://www.ohchr.org/EN/Issues/UCM/Pages/VisitVenezuela.

aspx (date of access: 18.08.2021).

5>Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions...
*°In the Supreme Court of the United Kingdom on appeal from the Court of Appeal (civil division) [Electronic resource]. URL:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1003665/20210818 Foreign_

Secretary s Case 18 June 2021.pdf (date of access: 18.08.2021).
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cooperation with a non-recognised government, how-
ever, any stronger measures are not welcomed as they
may constitute intervention into the domestic affairs of
states. Traditionally, the possibility of the effective go-
vernment, which controls the territory of a state, to rep-
resent a state is not disputed [25, p. 151; 26, p. 253-256].
Moreover, in accordance with customary norms on the
immunity of state property, assets of the central bank
and property used for public functions belong to the
state of Venezuela rather than to its government or any
individual (art. 21(1c) of the United Nations Convention
on jurisdictional immunities of states and their property
of 2004 (not in force))®”. Therefore, freezing assets of
the Central Bank of Venezuela in this specific case
on the ground of non-recognition of its government as
well as the adoption of relevant sanctions violates the
sovereign rights of the country and impedes its effective
government to exercise its duty to guarantee the needs
of the population.

It is also remarkable that the very notion of trade
sanctions has changed. It may include today restrictions
on trade with all sorts of goods, including software [27].
At the same time, some trade sanctions have become
transformed into so-called sectoral sanctions, which
apply non-selectively to individuals and organisations
acting in a particular sphere of the economy without
any identifiable reason or violation from their side that
differs significantly from those that have prompted
traditional targeted sanctions. In particular, the United
States applies non-selective sanctions in the financial,
energy, defence, railway, metals and mining sectors
of the Russian Federation®® [28] “to impose costs...
for its aggression in Ukraine”>. Sectoral sanctions are
also imposed by the United States in the gold®, oil
and financial sectors of the Venezuelan economy, and
against the state-owned airline and TV industries®!
The same approach has been taken by the European
Union in relation to the Russian energy, defence, finan-
cial and dual-use goods sectors in general. Moreover,
the European Union has introduced an import ban on

goods from and a ban on tourism services in Crimea
and Sevastopol®%.

A special form of sectoral sanctions can be seen in
closing the airspace for flights of air companies regis-
tered in a designated state (Qatar (2017-2020), Vene-
zuela, Belarus, etc.) and prohibiting their air companies
to enter the airspace of the same country, affecting,
therefore, the travel industry of the designated state.
Similar situations exist as concerns trade with Cuba,
Syria, Iran and Venezuela.

Financial sanctions include various impediments
to money transfers to and from sanctioned states. In
the existing financial system, this type of sanctions
becomes extremely damaging due to the fact that the
majority of mechanisms enabling trade are either within
the United States or the European Union; this inclu-
des the possibility to cut off access to Society for World-
wide Interbank Financial Telecommunications as part
of sanctions against Iran, Israel, the Russian Federation,
Belarus and China [29-31]. This jurisdiction provides
the United States in particular with the possibility to
control and block payments in US dollars via Visa, Mas-
terCard, American Express, Western Union and PayPal
[32, p. 20]. A limited number of service providers as well
as the interdependence or dependence on a specific
financial system, currency, etc., make both non-con-
trolling countries and end users vulnerable [33, p. 451].

Economic sanctions also include measures aimed
not only against states but also those of a targeted cha-
racter — affecting the designated individuals or compa-
nies®. At the same time, the use of targeted sanctions
is expanding (in particular, the EU’s financial sanctions
include several thousand individuals and companies®*
and far more are listed by the United States®®). Imposing
additional sanctions may theoretically be rather tar-
geted but, as has been repeatedly reported, it worsens
a country’s risk profile in the financial sphere; in the
situation of Nicaragua, in particular, it resulted in
the withdrawals and stopping operations of a number
of US banks and their correspondent banks®®

*"United Nations Convention on jurisdictional immunities of states and their property [Electronic resource]. URL: https://trea-
ties. un. org/doc/source/recenttexts/english_3_13.pdf (date of access: 18.08.2021).

%8gee: Executive order 13663 of 20 March 2014 establishing an emergency board to investigate disputes between the Long Island
rail road company and certain of its employees represented by certain labour organisations [Electronic resource]. URL: https://www.
govmfo gov/content/pkg/CFR-2015-title3-vol1l/pdf/CFR-2015-title3-vol1-e013663.pdf (date of access: 18.08.2021).

5 Ru551a fact sheet [Electronic resource]. URL: https://2017-2021.state.gov/russia-fact-sheet/index.html (date of access: 18.08.2021).

®OExecutive order 13850 of 1 November 2018 blocking property of additional persons contributing to the situation in Venezuela
[Electromc resource]. URL: https://www.govinfo.gov/content/pkg/FR-2018-11-02/pdf/2018-24254.pdf (date of access: 18.08.2021).

%1Venezuela sanctions regulations [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/CFR-2015-title31-vol3/pdf/

CFR 2015 title31-vol3-part591.pdf (date of access: 18.08.2021).

2EU restrictive measures in response to the crisis in Ukraine [Electronic resource]. URL: www.consilium.europa.eu/en/policies/

sanctlons/ukrame crisis (date of access: 04.01.2021).

%Guidelines on implementation and evaluation of restrictive measures (sanctions) in the framework of the EU common foreign
and security policy. Para 13—24 [Electronic resource]. URL: https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/

pdf gdate of access: 18.08.2021).

“Consolidated financial sanctions list [Electronic resource]. URL: https://webgate.ec.europa.eu/europeaid/fsd/fsf/public/files/
pdfFullSanCtlonsLlst/(:ontent”token dG9rZW4tMjAxNw (date of access: 04.01.2021).
95Specially designated nationals and blocked persons list [Electronic resource]. URL: https://www.treasury.gov/ofac/downloads/

sdnhst pdf (date of access: 04.01.2021).

%Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions..
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It shall be taken into account that art. 24, 25 and
chapter VII of the UN Charter provide for unique po-
wers of the UN Security Council to impose enforcement
measures for the maintenance of international peace
and security. It is also generally agreed that interna-
tional organisations are entitled to impose sanctions
on their member states under and in accordance with
their constituent documents [3] as long as they comply
with peremptory norms of international law.

It is maintained here that the majority of the above-
mentioned unilateral sanctions taken by states or re-
gional organisations without or beyond the authori-
sation of the UN Security Council have no grounds in
international law. Naturally, not every unfriendly act or
means of pressure by a state is illegal. Customary inter-
national law provides for the possibility of “unfriendly
acts”, which is not inconsistent with any international
obligation of the state engaging in it (retorsion)®’, and
for proportionate countermeasures in response to the
violation of international obligations, as long as they
abide by the limitations set out in the Draft articles on
responsibility of states for internationally wrongful acts
(DARS)®® [21, p. 38]. International law also recognises
the possibility to exercise universal criminal jurisdiction
as concerns international crimes.

Customary international law provides for the pos-
sibility of “unfriendly acts” which can be qualified as
retorsions depending on the scope of legal obligations of
specific states [3] and can in certain situations include
“acts of retorsion... the prohibition of or limitations
upon normal diplomatic relations or other contacts,
embargoes of various kinds or withdrawal of voluntary
aid programmes” if these acts are compatible with legal

obligations of sanctioning states”®. It is maintained
here that assessing their legality shall concern all in-
ternational obligations that are in force between states:
multilateral, bilateral and unilateral, including treaties
on amity, navigation, commerce, investment’?, human
rights and fundamental freedoms’!, including the pos-
sibility of appeal’?, regular review’> and humanitarian
exceptions’®.

In accordance with DARS, countermeasures can only
be taken by the directly affected states in response to
violations of international obligations in order to restore
fulfilment of that obligation; they shall be temporary
and proportionate to the violation, and shall not vio-
late human rights, peremptory norms of international
law, or humanitarian law”. Naturally, countermeasures
can also be taken by states other than directly affected
states in response to the violation of erga omnes obli-
gations like aggression, genocide, apartheid or a mass
gross violation of fundamental human rights shocking
the conscience of mankind. Countermeasures can thus
help to restore violated international obligations but in
a legal way and without a negative humanitarian effect.

As a result, DARS provides for the possibility of
non-directly injured states to invoke responsibility only
if “the obligation breached is owed to the international
community as a whole”’, i. e., in response to the “se-
rious breach by a state of an obligation arising under
a peremptory norm of general international law” if it
“involves a gross or systematic failure by the responsi-
ble state to fulfil the obligation””” with the purpose to
cease the internationally wrongful act and to guarantee
its non-repetition [16, p. 126—127]. The International
Court of Justice concluded in a number of cases that such

"Draft articles on responsibility of states for internationally wrongful acts (with commentaries) // Yearbook of the Internatl. Law

Commis. 2001. Vol II. Part 2. P. 128.

%80fficial records of the General Assembly. Fifty-sixth session, Supplement No. 10 and corrigendum (A/56/10 and Corr.1).
Chap. IV [Electronic resource]. URL: https://documents-dds-ny.un.org/doc/lUNDOC/GEN/N01/665/27/PDF/N0166527.pdf?OpenEle
ment (date of access: 17.08.2021) ; Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of uni-

lateral sanctions...

®Draft articles on responsibility of states for internationally wrongful acts (with commentaries) // Yearbook of the Internatl. Law
Commis. 2001. Vol II. Part 2. P. 128. See: Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of

unilateral sanctions...

OExtraterritorial sanctions on trade and investments and European responses [Electronic resource]. P. 55-60. URL: https://www.
europarl.europa.eu/RegData/etudes/STUD/2020/653618/EXPO_STU(2020)653618 EN.pdf (date of access: 17.08.2021).
"IBasic principles on the use of restrictive measures (sanctions). Para 1, 4 [Electronic resource]. URL: https://data.consilium.

europa.eu/doc/document/ST-10198-2004-REV-1/en/pdf (date of access: 18.08.2021) ; Guidelines on the implementation and eva-
luation of restrictive measures (sanctions) in the framework of the EU common foreign and security policy Supra note 10, para 9-11
[Electronic resource]. URL: https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/pdf ; Council decision (CFSP)
2020/1999 of 7 December 2020 concerning restrictive measures against serious human rights violations and abuses [Electronic re-
source]. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32020D 1999 &from=EN (date of access: 18.08.2021).

"2Consolidated version of the Treaty on the functioning of the European Union. Art. 275 [Electronic resource]. URL: https://eur-lex.
euroEa.eu/legal—content/EN/TXT/PDF/?uri:CELEX:12012E/TXT&from:EN (date of access: 18.08.2021).

">Guidelines on the implementation and evaluation of restrictive measures (sanctions) in the framework of the EU common
foreign and security policy. Supra note 10, para 6 [Electronic resource]. URL: https://data.consilium.europa.eu/doc/document/ST-
5664-2018-INIT/en/pdf (date of access: 17.08.2021).

"Ibid. Para 25-27, 68-69.

">Draft articles on responsibility of states for internationally wrongful acts (with commentaries) // Yearbook of the Internatl. Law
Commis. 2001. Vol II. Part 2 ; Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral
sanctions...

;jArt. 48 (1b) of Draft articles on responsibility of states for internationally wrongful acts (with commentaries).

Ibid. Art. 40.
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violations can include acts of aggression, genocide,
apartheid, impediments to the right to self-determina-
tion, slavery, slave trade, racial discrimination, torture,
and serious violations of international humanitarian
law of a “systematic, gross or egregious nature”’®. Tra-
ditionally, these situations are qualified by the UN Se-
curity Council as constituting a threat to, or breach of,
international peace and security.

Even in the case of a breach of erga omnes obliga-
tions, countermeasures shall generally be restricted to
addressing the “non-performance for the time being of
international obligations of the state taking the mea-
sures towards the responsible state” ” [34, S. 65], pro-
portionate with the injury suffered®, with due account
for the requirements of humanity and the rules of good
faith®!, and implemented in accordance with the rules
of art. 52 of DARS®? and art. 54 of the Draft articles on
the responsibility of international organisations®’

The proportionality of countermeasures appears to
be another actively discussed element in the politi-
cal and academic discourse. In particular, references
to proportionality to the objective or motive rather
than to the injury suffered, cited by some politicians®*
have no grounds in international law. As reaffirmed by
the International Court of Justice in numerous cases,
disproportionate countermeasures are prohibited by
international law®’

It is maintained here with regret that the interpre-
tation of legal provisions is often rather malicious. In
particular, due to the extreme sensitivity of economic
relations, there is an extensive practice of interpretating
“security clauses” of art. XXI(b)(iii) of General agree-
ment on tariffs and trade (GATT) as a justification for
applying economic sanctions, which provides states with
the possibility to take “any action which it considers
necessary for the protection of its essential security in-

terests, when taken in the time of war or their emergency
in international relations”®®. It is also notable that the
first attempts to refer to security exemption measures
were made by the League of Arab States as regards the
boycott towards Israel [35].

Security exemption clauses are applied in practice
“to use economic measures for political means in a way
which would be considered illegal under the regular
regime of GATT” [36, p. 560] in the absence of consent
about the notion and scope of “essential security in-
terests”. The practice of consultations and the dispute
settlement body as well as GATT preparatory materials
interpret security clauses including “other emergencies
in international relations” narrowly as an emergency
being close to a state of war including the use of mi-
litary force [36, p. 588-590]. Some respondent states
(Belarus, Cuba) maintain that any trade restrictions,
including on security grounds, can only be taken in full
compliance with GATT regulations and other interna-
tional agreements.

Another criteria which shall be taken into account
while deciding on the legality of unilateral activity is
a prohibition to violate either peremptory norms of
international law or obligations to protect fundamental
human rights and those prohibiting reprisals towards any
individual®”. Therefore, the observance of human rights
obligations, as well as assessments of the humanitarian
impact, are vital in the course of any unilateral activity.

The humanitarian impact of sanctions started to
be assessed already in early 2000s as regards compre-
hensive and economic sanctions of the UN Security
Council. In particular, the report by 13 humanitarian
non-governmental organisations on the effects of the
UN Security Council sanctions against Iraq under Reso-
lution 687 (1991) of 3 April 1991, prepared for the Global
policy forum in 2002, noted chronic child malnutrition,

8Barcelona traction, light and power company (Belgium v. Spain). Supra note 34, para 33 [Electronic resource]. URL: https://

www.refworld.org/cases,[C],4040aec74.html (date of access: 03.01.2021) ; Case concerning East Timor (Portugal v. Australia).
Para 29. [Electronic resource]. URL: https://www.refworld.org/cases,ICJ,40239bff4.html (date of access: 06.01.2021) ; Draft articles
on responsibility of states for internationally wrongful acts (with commentaries) // Yearbook of the Internatl. Law Commis. 2001.
Vol II. Part 2. P. 1-113, 127.
" Art. 49 of Draft artlcles on responsibility of states for internationally wrongful acts (with commentaries). Even so, B. Geyrhalter,
e. g., claims it is possible that economic sanctions may be applied to states responsible for mass violations of fundamental human
rights.
80Art 51 of Draft articles on responsibility of states for internationally wrongful acts (with commentaries).
81See: The Naulilaa case (Portugal v. Germany) [Electronic resource]. P. 1026. URL: https://legal.un.org/riaa/cases/vol_I1I/1371-
1386.pdf (date of access: 06.01.2021) ; Commentaries to art. 50, para 6 of Draft articles on responsibility of states for internationally
wrongful acts (with commentaries).
82Draft articles on responsibility of states for internationally wrongful acts (with commentaries) // Yearbook of the Internatl. Law
Commis. 2001. Vol II. Part 2. P. 94-95, 135.
85Draft articles on responsibility of international organisations // Yearbook of the Internatl. Law Commis. 2001. Vol II. Part 2.
Position of Germany (Arria formula meeting) [Electronic resource]. URL: http://webtv.un.org/live/watch/part-12-virtual-
arrla meetmg on-“end-unilateral-coercive-measures-now”/6212373519001/?term= (date of access: 18.08.2021).
85portuguese colonies case (Naulilaa incident) // Reports of Internatl. Arbitral Awards. 1933. Vol. IIL. P. 1371-1386 ; para 83 of
Ir service agreement ; para 85, 87 of Gabc¢ikovo-Nagymaros project ; Case relating to the territorial jurisdiction of the Internatlonal
Commission of the River Oder [Electronic resource]. URL: https://www.icj-cij.org/public/files/permanent-court-of-international-
justice/serie_A/A 23/74 Commission_internationale de 1 Oder Arret.pdf (date of access: 18.08.2021) ; Extraterritorial sanctions on
trade and investments and European responses. Supra note 99 [Electronic resource]. P. 55. URL: https://www.europarl.europa.eu/
RegData/etudes/STUD/Z020/653618/EXPO STU(2020)653618 EN.pdf (date of access: 17.08.2021).
86General agreement on tariffs and trade. Art. XXI [Electronic resource]. URL: https://www.wto.org/english/docs_e/legal e/
gatt47_02_e.htm#articleXXI (date of access: 18.08.2021).
87Art. 50 (1) of Draft articles on responsibility of states for internationally wrongful acts (with commentaries).
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poor food basket composition, increased child mortality,
economic crisis, the destruction of electricity supplies
and medical care, and many other factors®. UN organs,
reaching the same conclusions, also reported on the
low efficacy and high negative humanitarian impact of
sanctions® [37].

Academic works of that period also referred to the
enormous potential destructiveness of economic sanc-
tions [38, p. 89, 94; 39], being a “deadly remedy” demon-
strating a “comfortable astigmatism” [38, p. 89], and
cited their enormous humanitarian effects in South
Rhodesia, Iraq, Libya, Yugoslavia and Haiti, affecting
economic rights and the rights to health, water, educa-
tion and life, and the prohibition of physical and moral
suffering because of economic collapse, malnutrition,
epidemics, absence of food, medicine, vaccines, medi-
cal equipment, operations without anesthesia, suicides
and forced migration, with a special impact on chil-
dren, mothers, migrants, economic refugees and the
poor [38,p. 100,103-104,110-111,114-116,120-121;
39, p. 207-210].

It is notable that the UN Secretary-General admitted
already in 2000 that “the existence of a sanctions re-
gime almost inevitably transforms an entire society for
the worse””’ with a high potential for corruption’! and
reportedly prevents governments from exercising the
responsibility to protect. As a result, targeted or smart
sanctions imposed by the UN Security Council have been
intended to minimise the negative humanitarian effects
of sanctions against states®2. The Committee on Eco-
nomic, Social and Cultural Rights, in General comment
No. 8, referred to the negative impact of sanctions on
economic, social and cultural rights already in 1997%°.

Unfortunately, unlike sanctions of the UN Security
Council, the expanding practice of unilateral sanctions

does not provide any mechanisms for humanitarian
assessment, and mechanisms of humanitarian exemp-
tions and redress are generally insufficient, complicated,
confusing, lengthy, costly and ineffective’®. Thematic
and country visit reports of the special rapporteur illus-
trate the devastating humanitarian impact of unilateral
sanctions”, which are sometimes called a peaceful tool
that substitutes for military action and wars’.

Consequently, numerous UN Human Rights Council
resolutions refer to the negative impact of unilateral
coercive measures (UCMs) on fundamental human rights
including the rights to life, health and medical care,
an adequate standard of living, food, education, work,
housing and development, with a special impact on
women, children, the poorest, adolescents, the elderly,
persons with disabilities and other persons in vulnerable
situations”’. These resolutions affirm that people should
not be deprived of their means of subsistence, and that
the extraterritorial application of laws is inadmissible”®.

I would also like to recall the special danger of so-
called maximum pressure campaigns when imposing
sanctions, in particular on Cuba or Venezuela. Relevant
resolutions of UN organs condemn the use of UCMs
“as tools of political or economic pressure against any
country <...>, with a view to preventing these countries
from exercising their right to decide, of their own free
will, their own political, economic and social systems”gg.
It is also remarkable that the listing of state-owned or
state-controlled enterprises resulting in the applica-
tion of sectoral sanctions is based on the unjustified
recognition of state property, which as mentioned above
enjoys immunity under international law, as personal
property of the head of the state.

As aresult, contemporary unilateral economic, trade
and financial sanctions do not fit the criteria applied

81raq sanctions: humanitarian implications and options for the future [Electronic resource]. URL: https://www.globalpolicy.org/
comggonent/content/article/l 70-sanctions/41947-iraq-sanctions.html (date of access: 18.08.2021).
UN sanctions: humanitarian aspects and emerging challenges: chairperson’s report [Electronic resource]. URL: http://www.
hlr-unsanctions.org/HLR_WG3 report final.19.1.15.pdf (date of access: 04.01.2021).
YSecretary-General, in address to International Rescue Committee, reflects on humanitarian impact of economic sanctions
[Electronic resource]. URL: https://www.un.org/press/en/2000/20001115.sgsm7625.doc.html (date of access: 04.01.2021).

bid.
“1bid.

%General Comment No. 8: the relationship between economic sanctions and respect for economic, social and cultural rights.
Para 10-14 [Electronic resource]. URL: https://www.refworld.org/docid/47a7079e0.html (date of access: 06.01.2021).

94gee: UN expert issues sanctions guidance amid COVID-19 aid concerns [Electronic resource]. URL: https://www.ohchr.org/EN/
NewsEvents/Pages/DisplayNews.aspx?NewsID=26589 &LangID=E (date of access: 18.08.2021).

Reports submitted to the Human Rights Council on human rights and unilateral coercive measures [Electronic resource]. URL:

https://www.ohchr.org/EN/Issues/UCM/Pages/Reports.aspx (date of access: 18.08.2021).

%JAPD report [Electronic resource]. URL: https://www.ohchr.org/EN/Issues/UCM/Pages/Reports.aspx (date of access: 18.08.2021).

9"Human rights and unilateral coercive measures : resolution adopt. by the Human Rights Council on 6 Oct. 2010. A/HRC/

RES/15/24 ; Human rights and unilateral coercive measures : resolution adopt. by the Human Rights Council on 18 April 2012. A/
HRC/RES/19/32. Preamble, para 12 ; Human rights and unilateral coercive measures : resolution adopt. by the Human Rights Council
on 8 Oct. 2013. A/HRC/RES/24/14. Para 1-3 ; Human rights and unilateral coercive measures : resolution adopt. by the Human Rights
Council on 12 Oct. 2015. A/HRC/RES/30/2. Preamble, para 4, 5 ; Human rights and unilateral coercive measures : resolution adopt. by
the Human Rights Council on 24 March 2017. A/HRC/RES/34/13. Preamble, para 12 ; Human rights and unilateral coercive measures :
resolution adopt. by the Human Rights Council on 6 Oct. 2020. A/HRC/RES/45/5. Preamble.
®Human rights and unilateral coercive measures : resolution adopt. by the Human Rights Council on 6 Oct. 2010. A/HRC/

RES/15/24. Para 8 ; Human rights and unilateral coercive measures : resolution adopt. by the Human Rights Council on 18 April
2012. A/HRC/RES/19/32. Para 11 ; Human rights and unilateral coercive measures : resolution adopt. by the Human Rights Council
on 24 March 2017. A/HRC/RES/34/13. Preamble, para 11.

%Human rights and unilateral coercive measures : resolution adopt. by the Human Rights Council on 24 March 2017. A/HRC/
RES/34/13. Para 4.
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to countermeasures to exclude their wrongfulness in
accordance with the law of international responsibility.
The announced purpose of the “maximum pressure”
campaigns of the US administration aimed at chan-
ging the governments of Venezuela, Cuba, Syria or other
states violates the principle of sovereign equality
of states and constitutes an undue intervention in their
domestic affairs; for Venezuela, it also affects its re-
gional relations!'®.

Cyber sanctions. The development of cyber tech-
nologies has impacted the development of unilateral
sanctions regimes considerably. In particular, malicious
cyber activity is referred to as a ground for implementing
unilateral sanctions'®! [40]. It is believed here, however,
that while states are obliged to take measures to sup-
press cyber crimes against the state, its nationals and
legal entities, such measures shall remain within the
recognised international intercourse: joining treaties,
developing legislation, starting criminal investigations
and prosecutions, and judicial cooperation'®?, which
unfortunately does not often take place.

In particular, blocking online commerce has become
a frequent means of implementing unilateral economic
and financial sanctions. It usually results in prolonging
the time necessary to complete transactions, increasing
bank costs and entrepreneurial risks, shutting down
investments and making it impossible to buy or order
even essential goods!'®.

Besides limiting trade in software, some sanctions
refer to software traditionally used for regular admini-
stration, public and private purposes, in particular for

commercial Internet services or connectivity'®* and even

for non-commercial activity. In particular, the terms of
service for Zoom as of 20 August 2020 precluded use
of the platform by those living in Cuba, the North Ko-
rea, Iran, Syria and Crimea, or through legislation of
the United States'®®, even for contacts and coordina-
tion among doctors to exchange their experiences on
symptoms, diagnostics and means of treatment. Con-
sequently, it was impossible to use Zoom for all states
for official communication within the UN system, as
initially planned. Cuba could not participate in a sum-
mit meeting on Zoom of leaders of the Organisation of
African, Caribbean and Pacific States on 3 June 2020
to discuss the COVID-19 pandemic'%. Iranian citizens
cannot access information on COVID-19 and its symp-
toms, even from the Iranian government, due to Google’s
censoring of AC19, an Iran-developed app'”’, and Iranian
doctors cannot access a medical database (PubMed)
after its server was transferred to Google!%. Citizens of
Iran, Sudan and Venezuela cannot use online platforms
for educational purposes, potentially affecting school
enrolment and the dropout rate'?.

Venezuela is reported to be unable to conclude agree-
ments on the rent of a satellite, which resulted in shrin-
king Internet coverage, preventing the exercise of human
rights on the Internet, including access to educational
and medical platforms, access to information and free-
dom of expression. Syria appeared to have been unable
to buy software for CT scanners and ventilators pro-
duced only by US companies' ' for fighting COVID-19'!1,
All of these facts illustrate examples of limitations im-

100The United States imposes maximum pressure on former maduro regime [Electronic resource]. URL: https://ve.usembassy.
gov/the-united-states-imposes-maximum-pressure-on-former-maduro-regime/ (date of access: 18.08.2021).
0lExecutive order 13694 of 1 April 2015 blocking the property of certain persons engaging in significant malicious cyber-enab-

led activities [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2015-04-02/pdf/2015-07788.pdf (date of access:
18.08.2021) ; Council regulation (EU) 2019/796 of 17 May 2019 concerning restrictive measures against cyber-attacks threatening the
union or its member states regime [Electronic resource]. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
32019R0796 &from=GA (date of access: 18.08.2021).
102Countering the use of the Internet for terrorist purposes [Electronic resource]. URL: https:/www.osce.org/files/f/docu-
ments/d/3/23078.pdf (date of access: 04.01.2021) ; Regional workshop on countering the use of the Internet for terrorist purposes
for judges, prosecutors and investigators from South Eastern Europe [Electronic resource]. URL: https://www.osce.org/files/f/docu-
ments/7/e/299091.pdf (date of access: 04.01.2021).
103Negative impact of unilateral coercive measures on the enjoyment of human rights [Electronic resource]. URL: https://www.
undocs.org/en/A/75/209 (date of access: 18.08.2021). See: Joint communiqué on UCMs and their impacts [Electronic resource]. URL:
https://viennaun.mfa.ir/en/newsview/619102/Joint-Communiqu%C3%A9-on-UCMs-and-their-Impacts (date of access: 18.08.2021).
104Executive order 13685 of 19 December 2014 blocking property of certain persons and prohibiting certain transactions with
respect to the Crimea region of Ukraine [Electronic resource]. URL: https://home.treasury.gov/system/files/126/ukraine_eo4.pdf
(date of access: 18.08.2021) ; General license No. 9. Para (d) [Electronic resource]. URL: https://home.treasury.gov/system/files/126/
ukraine_gl 9.pdf (date of access: 18.08.2021).
Zoom terms of service [Electronic resource]. URL: https://Zoom.us/terms (date of access: 18.08.2021).
106B]oqueo de EE.UU. impide a Cuba participar en foro multilateral; Capturados en Venezuela 57 mercenarios; Protestas por
racismo en EE. UU.; Bolsonaro bloquea fondos para lucha contra la COVID-19 [Electronic resource]. URL: http://www.granma.cu/
hilo-directo/2020-06-05/hilo-05-06-2020-00-06-14 (date of access: 18.08.2021).
Responses and comments from the Islamic Republic of Iran [Electronic resource]. URL: https://www.ohchr.org/Documents/
Issul%%/ngM/submissions/states/Iran.docx (date of access: 04.01.2021).
Ibid.
199Submission by the Coalition of Sudanese Doctors Abroad for SR UCM-Study on the impact of unilateral sanctions on human
rights during the state of emergency in the context of COVID-19 pandemic [Electronic resource]. URL: https://www.ohchr.org/Docu
ments/Issues/UCM/submissions/privates/SudaneseDoctorsAbroad.docx (date of access: 04.01.2021).
19N ote 100/20 of the Permanent mission of Syrian Arab Republic to the United Nations office and other organisations in Geneva
of 15 June 2020.
10n humanitarian impact during the pandemic see: Douhan A. Negative impact of unilateral coercive measures on the enjoy-
ment of human rights in the coronavirus disease pandemic [Electronic resource]. URL: https://www.undocs.org/en/A/75/209 (date
of access: 04.01.2021).

36 B2Y — cmovenmnasn uomoput Jaw/w



— YWV

Me:xk1yHapoiHOe IPaBo
International Law

posed with the use of cyber means, affecting a broad
scope of human rights including the rights to access
information, to access the Internet, to freedom of ex-
pression, to health and in some cases even the right to
life with discrimination taken on the ground of natio-
nality of residence.

It shall also be taken into account that there are some
other international law aspects affected by sanctions in
the digital age. One can name the expanding practice
of blocking social media accounts to comply with sanc-
tions, as is done in particular by US-registered compa-
nies as part of the Magnitsky sanctions regime [41; 42].
Some authors even speak about cyber censorship taking
place overall to prevent the distribution of information
which may be considered harmful to the government
for one or another purpose [32, p. 19].

It is also believed here that online announcements
of listings of individuals and companies or proclaiming
them as suspected terrorists or criminals, as it is done
e. g. through the web page and Twitter of the US Rewards
for justice programme’!?, increase reputational risks,
affecting inter alia the right to reputation. Such activity
may endanger inter alia the lives of such individuals
and impede their enjoyment of labour rights, and con-
tradicts provisions of General comment No. 16, which
refers to the obligations of states not to infringe the
honour and reputation of individuals and to provide
adequate legislation to guarantee their protection'!>, as
well as of General comment No. 32, elaborating on the
presumption of innocence and requesting governments
to not make public statements affirming the guilt of
the accused !,

Targeted sanctions. Targeted sanctions can be qua-
lified today as an integral feature of the contemporary
system of unilateral sanctions. They started to be ap-

plied to individuals and companies in order to minimise
the negative humanitarian impact of comprehensive or
economic sanctions. International law does not regulate
this type of sanction specifically. They traditionally in-
clude travel and visa bans, freezing assets, prohibition to
satisfy claims related to the introduction of sanctions;
prohibition of export of and assistance in setting up
hardware and software; prohibition to buy hardware;
limitations on dual-use goods and equipment; and re-
strictions on the purchase of goods originating from
a particular state (including petroleum products, textiles
or cultural property)''°.

It shall be noted that grounds for the listing of indi-
viduals and companies have also expanded considerably.
Such listings occur either to implement resolutions of
the UN Security Council acting under chapter VII
of the UN Charter, often when going beyond the autho-
risation of the Council; or autonomously to maintain
international peace and security; to suppress interna-
tional, transnational or national crimes; to promote and
protect human rights, democracy, the rule of law
and good governance!!®; or to protect national security
or other interests, often via the announcement of a state
of emergency'!”. Another tendency demonstrates the
expanding policy of designating individuals ex officio
often without accusing them of committing any
wrongful act with reference to the non-recognition of
a government or results of elections (Venezuela!'8, jud-
ges of the International Criminal Court (ICC))!".

It is believed here that the application of targeted
sanctions to individuals and companies raises serious
concerns about their legality as well as the validity
of grounds for their introduction. From the point of
international law, targeted sanctions, as well as any
other sanctions in the absence of UN Security Council

2gee: Mandates of the special rapporteur on the negative impact of unilateral coercive measures on the enjoyment of human
rights; and the Working group on Arbitrary detention [Electronic resource]. URL: https://spcommreports.ohchr.org/TMResultsBase/
DownLoadPublicCommunicationFile?gld=26324 (date of access: 18.08.2021).

U3CCPR General comment No. 16: article 17 (right to privacy). The right to respect of privacy, family, home and correspondence,
and protection of honour and reputation [Electronic resource]. URL: https://www.refworld.org/docid/453883f922.html (date of ac-

cess: 06.01.2021).

“General comment No. 32: article 14. Right to equality before courts and tribunals and to fair trial. Para 30 [Electronic resource].
URL: https://www.refworld.org/docid/478b2b2f2.html (date of access: 06.01.2021).
15gee: EU sanctions map [Electronic resource]. URL: https://www.sanctionsmap.eu/#/main (date of access: 18.08.2021).

H6EY restrictive measures.

"Mandates of the special rapporteur on the negative impact of unilateral coercive measures on the enjoyment of human rights;

the special rapporteur on the right to food; the special rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health; and the independent expert on human rights and international solidarity report [Electronic
resource]. URL: https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gld=25785 (date of access:
18.08.2021).

8preliminary findings, Venezuela country visit report [Electronic resource]. URL: https://www.ohchr.org/EN/Issues/UCM/Pages/
VisitVenezuela.aspx (date of access: 18.08.2021).

9Executive order 13928 of 11 June 2020 blocking property of certain persons associated with the International Criminal Court
[Electronic resource]. URL: https://home.treasury.gov/system/files/126/13928.pdf (date of access: 18.08.2021) ; Joint communication
from special procedures. AL USA 15/2020 [Electronic resource]. URL: https://spcommreports.ohchr.org/TMResultsBase/DownLoad-
PublicCommunicationFile?gld=25379 (date of access: 04.01.2021) ; Secretary Michael R. Pompeo at a press availability with secre-
tary of defense Mark Esper, attorney general William Barr, and national security advisor Robert O’Brien [Electronic resource]. URL:
www.state.gov/secretary-michael-r-pompeo-at-a-press-availability-with-secretary-of-defense-mark-esper-attorney-general-
william-barr-and-national-security-advisor-robert-obrien/ (date of access: 18.08.2021) ; ASP president O-Gon Kwon rejects mea-
sures taken against ICC [Electronic resource]. URL: www.icc-cpi.int/Pages/item.aspx?name=pr1527 (date of access: 18.08.2021) ;
Situation in the Islamic Republic of Afghanistan [Electronic resource]. URL: https://www.icc-cpi.int/CourtRecords/CR2020_00828.
PDF (date of access: 18.08.2021).

E?y — MmOl AR wc/mo]am g//w/aa/ 37



ZKypuaa Besopycckoro rocyiapcTBeHHOr0 yHuBepcutera. MeskayHapoaHbie oTHOIeHus. 2021;2:26—48
Journal of the Belarusian State University. International Relations. 2021;2:26-48

YWY —

authorisation, can only be applied if they do not breach
any international obligation of states, including — espe-
cially as they are directed against specific individuals —
obligations in the sphere of human rights, or if their
wrongfulness is excluded in accordance with interna-
tional law in the course of countermeasures.

Targeting states usually acknowledge the need to
adopt and implement sanctions in accordance with
the purposes and principles of the United Nations,
obligations under the UN Charter, human rights and
fundamental freedoms'%’, to provide the possibility of
appeal'?!, regular review'?? | and to develop mechanisms
for humanitarian exceptions'?®; these unfortunately
often do not happen in reality.

Academic works and humanitarian actors assert, in
particular, that targeted sanctions do affect a number
of human rights. In particular, bans on admission vio-
late the right to freedom of movement,'?* the rights to
privacy and family life, the right to life [43, p. 184-185]
and the right to work when one’s work involves cross-
ing borders!?°, Financial sanctions are viewed as viola-
ting the rights to privacy, family life, health and pro-
perty'?®, an arms embargo affects property rights [44,
p. 185-186], sanctions against journalists concerning
anything they write or say violate the rights to hold
opinions and freedom of expression. Targeted sanctions
in general violate the rights to a fair trial, effective re-
medy, protection by law, procedural guarantees'?’, and
to be informed promptly on the nature and cause of
the accusation, to defend oneself and to protection
of reputation [44, p. 186]. References to the adminis-

trative character of sanctions regimes are not properly
grounded as in the majority of cases sanctions are im-
posed “for ...[something]”, clearly demonstrating a puni-
tive purpose and turning it into punishment [14, p. 905;
45, p. 798]. This violates the presumption of innocence
as well as other procedural guarantees.

Contemporary practice of targeted sanctions ignores
the fact that targeted sanctions listing individuals and
companies generally cannot be justified as countermea-
sures, which, in accordance with art. 49(1) of DARS,
may only be applied against individuals immediately
responsible for the policy or activity of a state in breach
of an international obligation, in order to change that
policy or activity'?® when all other requirements of
countermeasures are observed. Countermeasures are
thus not applicable to other categories of persons or
entities. Moreover, the listing of state officials ex officio
contradicts the prohibition on punishment for the acti-
vity that does not constitute a criminal offence prevents
the officials from the possibility to represent the interests
of states in international courts and other international
institutions, and undermines the principle of sovereign
equality of states.

The US sanctions against judges and officials of the
International Criminal Court on the ground of Exe-
cutive order 13928 of 11 June 2020'%° doubly affected
procedural rights. Besides general concerns about ap-
plying targeted sanctions to judges and court officials,
these sanctions constituted a clear violation of their
privileges and immunities granted to guarantee their ro-
lein international adiudicationm. Moreover, it under-

120Basic principles on the use of restrictive measures (sanctions). Para 1, 4 [Electronic resource]. URL: https://data.consilium.

europa.eu/doc/document/ST-10198-2004-REV-1/en/pdf (date of access: 18.08.2021) ; Guidelines on the implementation and evalu-
ation of restrictive measures (sanctions) in the framework of the EU common foreign and security policy. Supra note 10, para 9-11
[Electronic resource]. URL: https://digitallibrary.un.org/record/251268/files/A_RES_52_181-EN.pdf (date of access: 18.08.2021) ;
Council Decision (CFSP) 2020/1999 of 7 December 2020 concerning restrictive measures against serious human rights violations
and abuses [Electronic resource]. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32020D 1999 &from=EN
(date of access: 18.08.2021).

21consolidated version of the Treaty on the functioning of the European Union. Supra note 101, art. 275 // Official Journ. of the
Europ. Union. 2012. P. 47-390.

22Guidelines on the implementation and evaluation of restrictive measures (sanctions) in the framework of the EU common
foreign and security policy. Supra note 10, para 6 [Electronic resource]. URL: https://www.globalpolicy.org/global-taxes/42501-the-
adverse-consequences-of-economic-sanctions.html (date of access: 18.08.2021).

1231hid. Para 25-27, 68, 69.

1241t i5 believed here that provisions of art. 13 of ICCPR (“An alien lawfully in the territory of a state party to the present Covenant
may be expelled therefrom only in pursuance of a decision reached in accordance with law and shall, except where compelling rea-
sons of national security otherwise require, be allowed to submit the reasons against his expulsion and to have his case reviewed by,
and be represented for the purpose before, the competent authority or a person or persons especially designated by the competent
authority”) may analogously be applied.

25Mandate of the special rapporteur on the negative impact of unilateral coercive measures on the enjoyment of human rights
[Electronic resource]. URL: https://www.ohchr.org/EN/Issues/UCM/Pages/SRCoerciveMeasures.aspx (date of access: 18.08.2021).

126gee: Scheinin M. Report of the special rapporteur on the promotion and protection of human rights and fundamental freedoms
while countering terrorism. Para 38-41 [Electronic resource]. URL: https://digitallibrary.un.org/record/593068/files/A_HRC_4 26-
EN.E)df (date of access: 04.01.2021).

Y"Obligation to observe these rights is stressed in the Parliamentary Assembly of the Council of Europe documents, e. g., para 5.1.

128Art. 43-59 of Draft articles on responsibility of states for internationally wrongful acts (with commentaries) ; The protection
of human rights and the principle of non-intervention in internal affairs of states [Electronic resource]. URL: https://www.idi-iil.
org/azgp/uploads/2017/06/ 1989_comp_03_en.pdf (date of access: 04.01.2021). See: [34, S. 66].

1PExecutive order 13928 of 11 June 2020 blocking property of certain persons associated with the International Criminal Court
[Electronic resource]. URL: https://home.treasury.gov/system/files/126/13928.pdf (date of access: 18.08.2021) ; USA removes sanc-
tions on ICC officials [Electronic resource]. URL: https://www.coalitionfortheicc.org/news/20210629/usa-removes-sanctions-icc-of-
ficials (date of access: 18.08.2021).

130 9int communication from special procedures. AL USA 15/2020 [Electronic resource]. URL: https://spcommreports.ohchr.org/
TMResultsBase/DownLoadPublicCommunicationFile?gld=25379 (date of access: 04.01.2021).
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mined the ICC’s efforts to investigate, prosecute and
sanction international crimes and thwarted victims’
access to justice.

Some other concerns arise about sanctions imposed
on individuals and companies for alleged involvement
in committing international crimes. In accordance with
international law, such cases could be brought to In-
ternational Criminal Court or started domestically on
the basis of universal jurisdiction [46, S. 114-123]. The
use of a judicial mechanism guarantees that those who
commit international crimes do not enjoy impunity, but
at the same time it provides due process guarantees as
well as prevents any violation of human rights. Unfortu-
nately, states prefer to impose sanctions today instead
of starting criminal cases in international or national
courts as it is easier, faster and the standards of proof
are nearly non-existent. As a result, if international
crimes really take place, their perpetrators do not face
any criminal charge; however, a huge group of people
suffer from economic and travel limitations and are
publicly announced to be international criminals with-
out any court verdict, in violation of the presumption
of innocence and with very limited possibility to access
court institutions.

A larger group of individuals and companies are di-
rectly designated for alleged wrongful activity which
cannot be qualified as an international crime, and there-
fore no grounds for the exercise of universal jurisdiction
exists. This clearly demonstrates attempts to expand na-
tional or regional jurisdiction beyond national borders.
At the same time, practice demonstrates no attempt to
start criminal processes, even when grounds for national
jurisdiction exist.

Moreover, unilateral targeted sanctions are imposed
today by the executive bodies of the United States and
the European Union in the absence of court hearings

or due process guarantees. US declarations of national
emergencies'>! cannot be used as an excuse as they do
not conform to art. 4 of the ICCPR, which allows a party
to derogate on the basis of declaring a public emer-
gency only if there is a threat to the life of the nation
(temporary character; prohibition of derogations from
non-derogable human rights, such as the right to life,
freedom from torture, punishment for offenses that are
not crimes at the moment of their commission, and the
right to recognition of personality’*?).

Some authors (T. Ruys) raise additional concerns
that long-term asset freezing, without due process, can
be qualified as an expropriation or confiscation [3], not
providing, as does a criminal process, the possibility to
apply to the court for a release of asserted property and
compensation of losses in a reasonable time. Therefore,
targeted individuals appear to be in a worse situation
in comparison to those facing criminal charges at the
national level.

It shall also be taken into account that the right of
individuals to judicial protection of their rights is gua-
ranteed both in international practice and legal doctrine.
All procedural guarantees — in particular the right to
due process'®® and the right not to be held guilty for
any offense that was not an offense at the moment of
its commission'>* are considered inalienable by human
rights institutions'>*, legal scholars'*® [47, p. 305] and in-
ternational treaties!3”. Violating these rights is qualified
even in time of war as a serious breach of international
humanitarian law'*®. Unfortunately, existing interna-
tional mechanisms do not provide for the possibility
to guarantee corresponding rights for those targeted
by unilateral sanctions. Art. 275 of the Treaty on the
functioning of the European Union, authorising the
European Court of Justice (ECJ) to review the legality of
decisions involving restrictive measures against natural

BlExecutive order 13894 of 14 October 2019 blocking property and suspending entry of certain persons contributing to the
situation in Syria [Electronic resource]. URL: https://www.govinfo.gov/content/pkg/FR-2019-10-17/pdf/2019-22849.pdf (date of ac-
cess: 18.08.2021) ; International emergency economic powers act [Electronic resource]. URL: https://home.treasury.gov/system/

files/126/ieepa.pdf (date of access: 18.08.2021).

132International covenant on civil and political rights. Art. 15(1) [Electronic resource]. URL: https://www.ohchr.org/en/profes

sionalinterest/pages/ccpr.aspx (date of access: 18.08.2021).
1351bid. Supra note 175, art. 14 (2-7).
1341hid. Art. 15(1).

135General comment No. 29: article 4: derogations during a state of emergency. Para 16 [Electronic resource]. URL: https://www.

refworld.org/docid/453883fd1f.html (date of access: 06.01.2021).

Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions...
B7principles of international law recognised in the Charter of the Niirnberg Tribunal and in the Judgment of the tribunal Prin-

ciple V [Electronic resource]. URL: https://legal.un.org/ilc/texts/instruments/english/draft_articles/7_1_1950.pdf (date of access:
18.08.2021) ; Geneva convention relative to the protection of civilian persons in time of war (Fourth Geneva convention). Art. 72, 73,
46(4) [Electronic resource]. URL: https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.33_GC-IV-EN.pdf (date
of access: 18.08.2021) ; Geneva convention relative to the treatment of prisoners of war (Third Geneva convention). Art. 105-108,
129(4) [Electronic resource]. URL: https://www.refworld.org/docid/3ae6b36c8.html (date of access: 18.08.2021) ; Protocol additional
to the Geneva conventions of 12 August 1949, and relating to the protection of victims of international armed conflicts (Protocol I).
Art. 75 [Electronic resource]. URL: https://www.refworld.org/docid/3ae6b36b4.html (date of access: 18.08.2021) ; Protocol additional
to the Geneva conventions of 12 August 1949, and relating to the protection of victims of non-international armed conflicts (Pro-
tocol IT). Art. 76 [Electronic resource]. URL: https://www.refworld.org/docid/3ae6b37f40.html (date of access: 18.08.2021).

138Geneva convention relative to the protection of civilian persons in time of war (Fourth Geneva convention). Supra note 181.
Art. 147 [Electronic resource]. URL: https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.33_GC-IV-EN.pdf
(date of access: 18.08.2021) ; Art. 85(4e) of the Protocol additional to the Geneva conventions of 12 August 1949, and relating to the
protection of victims of international armed conflicts (Protocol I). Supra note 181 [Electronic resource]. URL: https://www.refworld.
org/docid/3ae6b36b4.html (date of access: 18.08.2021).
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or legal persons'®’, guarantees only limited access to
justice rather than a fair trial mechanism. No possibi-
lity for due process or judicial review is provided by US
legislation.

Secondary sanctions, extraterritoriality and over-
compliance. It shall also be noted that the effects of
economic, financial, sectoral and targeted sanctions are
exacerbated by the application of criminal prosecution
and civil tort liability towards third-country nationals
in foreign countries who are accused of sanctions vio-
lations via the introduction of so-called long arm juris-
diction, simultaneously with freezing assets and travel
bans [14, p. 21-22], and by the introduction of civil and
criminal penalties for the sanctioning country’s own
nationals for circumvention of sanctions regimes. The
above tendency is supplemented by the expansion of so-
called secondary sanctions used in the implementation
of various sanctions regimes against states, sectors of
the economy, and individuals to “put pressure on third
parties to stop their activities with the sanctioned coun-
try by threatening to cut off the third party’s access to
the sanctioning country”!*°,

Academic assessments of the abovementioned mea-
sures vary a lot. Secondary sanctions are traditionally
viewed as measures taken extraterritorially to third
states, third-state nationals or entities for their trade,
cooperation or association with those affected by pri-
mary sanctions, or those helping to circumvent the
effects of primary sanctions'#! [48, p. 4, 7-8]. The US
doctrine refers to secondary sanctions as “retaliatory”
sanctions that “do not impose monetary penalties, but
rather seek to cut off foreign parties from access to the
US financial and commercial markets if these entities
conduct business in a manner considered detrimental
to US foreign policy” [23, p. 1055, 1112-1113]. Ano-
ther approach in secondary sanctions includes civil and
criminal penalties imposed by countries against their
own nationals. In particular, any transactions, including
online transactions made by United States persons or
involving the United States relating to the property
or interests in property of sanctioned individuals are
prohibited unless authorised or exempted!*.

In particular, appendix A to part 501 of the Eco-
nomic sanctions enforcement guidelines of the Uni-
ted States provides for civil monetary penalties of up
to 289.239 US dollars or criminal penalties of up to
1000 000 US dollars, imprisonment for up to 20 years or
both upon conviction. A similar approach may be found
in a number of other US documents regarding Iraq, the
Russian Federarion, Lebanon, Somalia and many others.
Art. 15 of the EU Global human rights regulation impo-
ses over the EU member states the obligation to provide
for civil or military penalties for those who may circum-
vent the application of sanctions'.

A few examples of secondary sanctions clearly
demonstrate their “fear” effect. A number of enter-
prises, entities, individuals and ships involved in the
delivery of essential goods cargoes have been subject
to these sanctions. In particular, around 35 Venezue-
lan vessels have been reportedly listed for delivering
oil to Cuba [49, p. 27]. Five Iranian captains bringing
cargoes of gasoline from Iran to Venezuela have been
listed and announced as international terrorists'**. At
the national level, the US Treasury department’s office
of foreign assets control (OFAC) has imposed harsh pe-
nalties on banks, shipping companies, tech companies
and others. In the case of BNP Paribas in 2014, the US
penalties totalled some 9 bln US dollars, and included
a partial suspension of access to the US Federal reserve
system [50]. Exclusion from the US financial system is
viewed as the “death penalty” for Western banks en-
gaged in facilitating US dollar transactions, pretending
to establish jurisdiction on the basis of US dollars being
used in the payments'*. As a result, Iran was not to be
able to use foreign currency for humanitarian imports
such as grains and medicine, including insulin for the
survival and well-being of millions of diabetics [51],
as well as other sorts of medicine, medical equipment
and spare parts.

It is maintained here that states are not entitled to
extend their jurisdiction beyond the national borders
or develop punitive civil and criminal jurisdiction to
prevent any transactions with sanctioned individuals,
states or companies, as this activity constitutes an abuse

139Consolidated version of the Treaty on the functioning of the European Union // Official Journ. of the Europ. Union. 2012.

P. 47-390.

40¢all for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions... ; Council
Regulation (EU) 2020/1998 of 7 December 2020 concerning restrictive measures against serious human rights violations and abu-
ses. Art. 10, 11, 15 [Electronic resource]. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32020R1998 (date

of access: 19.08.2021).
M11bid.

42Cyber-related sanctions programme [Electronic resource]. URL: www.treasury.gov/resource-center/sanctions/Programs/Doc-

uments/cyber.pdf (date of access: 19.08.2021).

“5Council regulation (EU) 2020/1998 of 7 December 2020 concerning restrictive measures against serious human rights viola-
tions and abuses [Electronic resource]. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32020R 1998 (date of

access: 19.08.2021).

“4\andates of the special rapporteur on the negative impact of unilateral coercive measures on the enjoyment of human rights;
and the the special rapporteur on the promotion and protection of human rights and funfamental freedoms while countering terro-
rism [Electronic resource]. URL: https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gld=25985

(date of access: 19.08.2021).
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of rights and establishes the atmosphere of “fear” of
secondary sanctions and civil and criminal penalties,
especially as the legality of primary sanctions is often
questioned.

Extraterritoriality used to be a recognised charac-
teristic of economic and other types of sanctions since
late 1980s. Some criticism of the extraterritorial appli-
cation of unilateral measures has been expressed by
the UN already in 1948 towards the Arab League, which
sought to implement a secondary boycott of Israel and
conditioned trade with third-state companies on their
rejection to do any business with Israel [3]. Since 1996,
starting with the Helms-Burton act, the United States
actively prevents foreign partners from accessing US
markets when they are doing business with governments
and companies subject to primary sanctions'#®. The Cae-
sar act can be cited as a clear example of extraterritorial
application, threatening to sanction third countries,
companies, or individuals dealing with the government
of Syria, its Central bank or listed persons, preventing
inter alia reconstruction projects in the country already
severely affected by military conflict'*’.

The expansion of jurisdiction on the ground of pay-
ment in US dollars has been repeatedly cited for Chi-
na as regards Huawei’s economic and trade exchanges
with Iran'*®; for Venezuela as for the reported threats
to private business and third-country donors, partners
and humanitarian organisations'*’ or designation of
owners of ships, vessels and captains delivering oil and
gasoline cargos to and from Venezuela; for humanita-
rian non-government organisations (NGOs) as for the
designation of banks and prevention of payments in

46Helms-Burton act, Iran and Lybia sanctions acts, etc.

US dollars that makes impossible financial transfers to
(from) states targeted by sanctions'*° and many others.
General consent about the illegality of applying ex-
traterritorial sanctions exists today both in the legal
doctrine'®! and political discourse of the directly tar-
geted states (Iran, Belarus, Gayana'*?, China, etc.) and
countries which traditionally are viewed as imposing
sanctions'*®. In particular, the European Union reports
that it has been affected among others by extraterri-
torial measures applied by the United States against
Cuba, Russian Federation and Iran while building Nord
Stream 2. It refers to the incompatibility of extraterri-
torial sanctions with international law as affecting the
sovereignty of the EU member states'>* [52].

It has been generally agreed that any measures can
only be taken by states with sufficient jurisdictional
ties. The following jurisdictional grounds have been
identified in particular in the EU parliament study: when
conduct produces substantial effects within the territory
of the legislating state; when a state needs to legislate
to remedy harm done to its nationals abroad; to protect
the security of the state against conduct by foreigners
or non-residents; and on the basis of universal juris-
diction to remedy international crimes'>®. Therefore,
the EU member states and their partners emphasise
that their sanctions are non-extraterritorial and are to
be applied within their respected jurisdictions only156.
The EU insists that its sanctions are not extraterritorial
and believes that extraterritoriality is against interna-
tional law'®".

Extraterritorial application is reported to result
in overcompliance and to affect all foreign partners, in

4"Mandates of the special rapporteur on the negative impact of unilateral coercive measures on the enjoyment of human rights;

the special rapporteur on the right to food; the special rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health; and the independent expert on human rights and international solidarity report [Electronic
resource]. URL: https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gld=25785 (date of access:
18.08.2021).
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“9preliminary findings of the visit to the Bolivian Republic of Venezuela by the special rapporteur on the negative impact of
unilateral coercive measures on the enjoyment of human rights [Electronic resource]. URL: https://www.ohchr.org/en/NewsEvents/
Pages/DisplayNews.aspx?NewsID=26747 &LangID=E (date of access: 18.08.2021).

150Virtual arria meeting, end unilateral coercive measures now [Electronic resource]. URL: http://webtv.un.org/live/watch/part-12-
virtual-arria-meeting-on-%E2%80%9Cend-unilateral-coercive-measures-now%E2%80%9D/6212373519001/?term= (date of access:
18.08.2021) ; Call for submissions: UCM-Study on impact of unilateral sanctions on human rights during the state of emergency
amid COVID-19 pandemic [Electronic resource]. URL: https://www.ohchr.org/EN/Issues/UCM/Pages/call-covid.aspx (date of access:
27.01.2021).

51call for submissions: UCM-Study on impact of unilateral sanctions on human rights during the state of emergency amid
COVID-19 pandemic... ; Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral
sanctions...

153Key action 7 of communication: the European economic and financial system: fostering openness, strength and resilience
[Electronic resource]. URL: https://ec.europa.eu/finance/docs/policy/210119-economic-financial-system-communication_en.pdf
(date of access: 27.01.2021).
Extraterritorial sanctions on trade and investments and European responses [Electronic resource]. P. 51. URL: https://www.
eurogarl.europa.eu/RegData/etudes/STUD/2020/653618/EXPO_STU(2020)653618_EN.pdf (date of access: 17.08.2021).
15571
Ibid. Supra note 206, p. 52-54.
i:Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions...
Ibid.
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trade, health, education, culture etc.!*® [49, p. 19-20].
They also result in the expansion of direct and indirect
targets of sanctions, including specially designated indi-
viduals and companies, populations in whole or in part,
refugees, counter-partners of designated individuals
and companies, nationals of sanctioning states, third
country nationals, humanitarian organisations and their
constituent parts, and employees and beneficiaries in
third countries!™.

The same approach is taken in relevant resolutions
of the UN Human Rights Council and the General As-
sembly as an exacerbating characteristic, “creating ob-
stacles to trade relations among states, thus impeding
the full realisation of the rights set forth in the Universal
declaration of human rights and other international
human rights instruments, in particular the right of
individuals and peoples to development”, with member
states being called upon “to take effective administrati-
ve or legislative measures, as appropriate, to counteract
the extraterritorial application or effects of unilateral
coercive measures” !0,

This has resulted in the development of blocking
documents by states to protect their economic interests
as well as interests of their companies, including the EU
regulation 2271/96 protecting against the effects of the
extra-territorial application of legislation adopted by
a third country, and actions based thereon or resulting
therefrom'®'; the Federal law of the Russian Federation
of 30 December 2006 No. 281-®3 “On special economic
measures and enforcement measures”; and Venezuela’s
anti-blockade constitutional law.

The application of primary sanctions and secondary
extraterritorial sanctions and the introduction of civil
and criminal penalties in national legislation to natio-
nals and residents of sanctioning states for violations
of sanctions regimes results in growing overcompliance
with sanctions, the effect of which can hardly be over-
come even after the adoption of anti-sanctions laws. The
use of the above means results in the development of

a culture of fear despite the reported attempts of some
sanctioning states to avoid it'%2. The EU Guidance note
on the provision of humanitarian aid can serve as a good
example in this regard from the point of the special rap-
porteur. It expressly prohibits EU member state actors
to comply with certain US sanctions'®® [53, p. 8]; how-
ever, in reality, the majority of them will prefer to take
de-risking or a zero-risk approach. Russian legislation
also follows a zero-compliance approach, prohibiting
Russian nationals and entities to comply with foreign
sanctions'®, and private businesses are reported to
be extremely concerned about the possibility of new
sanctions.

As noted above, the financial sector (banks) are the
first to be affected (fined) for violating US unilateral
sanctions [54, p. 81], especially taking into account that
the banking system is entirely inter-related and the
majority of banks in most countries have correspon-
ding banks in the countries which impose one or more
type of sanctions. Therefore, these banks prefer either
to refrain from any bank transfers or consider it a long
cumbersome process. It has been reported, for example,
concerning bank transfers to severely targeted socie-
ties like Syria or Venezuela, that the duration of bank
transfers has moved from 2 days to up to 45-60 days,
while the costs for bank transfers have increased from
0.25-0.5 % up to 5-10 % for one bank transfer.

Due to enormous fines and the possibility of criminal
prosecution, bank de-risking policies result in freezing
funds and impeding transactions of any partners that
may relate to a specific individual, company or state,
including private business, hospitals [55, p. 101-103],
scholars, nationals or targeted countries, humanitarian
organisations or donors of humanitarian aid'®°.

Humanitarian organisations, in particular, report
about the complexity and inconsistency of humanitari-
an exemptions policies, such that even when humanita-
rian licenses can be received by NGOs from the authori-
ties of one EU member state, there are high chances that

158Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions... ; Call for sub-
missions: UCM-Study on impact of unilateral sanctions on human rights during the state of emergency amid COVID-19 pandemic...
1Douhan A. COVID-19 pandemic: humanitarian concerns and negative impact of unilateral sanctions and their exemptions,
COVID-19 [Electronic resource]. URL: https://www.ohchr.org/Documents/Issues/UCM/UCMCOVID19GuidanceNote.docx (date of

access: 27.01.2021).

160Resolution 34/13 of the Human Rights Council of 24 March 2017 [Electronic resource]. URL: https://documents-dds-ny.un.
org/doc/UNDOC/GEN/G17/086/62/PDF/G1708662.pdf?OpenElement (date of access: 10.09.2021).

1e1Council regulation (EC) No 2271/96 of 22 November 1996 protecting against the effects of the extra-territorial application of
legislation adopted by a third country, and actions based thereon or resulting therefrom (as for 07.08.2018) [Electronic resource].
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31996R2271 &from=EN (date of access: 19.08.2021).

162¢all for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions...

165Commission guidance note on the provision of humanitarian aid to fight the COVID-19 pandemic in certain environments
subject to EU restrictive measures [Electronic resource]. URL: https://ec.europa.eu/info/sites/info/files/business_economy euro/
banking and_finance/documents/201116-humanitarian-aid-guidance-note_en.pdf (date of access: 18.08.2021).

164Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanctions... ; [eno
N2 A40-171207/17-111-1562 ot 17 stuBapst 2018 r. [nexTpoHHbIi pecypc]. URL: https://sudact.ru/arbitral/doc/bTjH2q2wmrNV/

(maTa obpamenus: 18.08.2021).

165gea: Detrimental impacts: how counter-terror measures impedes humanitarian action [Electronic resource]. URL: https://www.
interaction.org/wp-content/uploads/2021/04/Detrimental-Impacts-CT-Measures-Humanitarian-Action-InterAction-April-2021.pdf

(date of access: 19.08.2021).
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they won’t be accepted by banks of another one [56];
while delivery companies'® [57] and trade partners!¢”
will prefer not to risk facing civil liability or criminal
charges even when shipments involve medicine, medical
equipment, food, components or raw materials neces-
sary for vaccine production [49, p. 20], especially when
it comes to shipments to Venezuela, Syria, Cuba, Iran
[53, p. 6-7, 11-13; 58, p. 15; 59]. Some NGOs report
that they lose 1/10 of the aid money they try to use for
humanitarian activity within the banking sector only
because of the rising costs of bank transfers or rejections
to make transfers by banks. Furthermore, significant
de-risking by banks is increasingly driving humanitarian
actors to work through informal payment channels or
to use cash. This not only creates security risks for the
humanitarian actors, it also makes the money harder
to trace and increases the risk of extortion and misuse
or diversion of funds to finance terrorism, undermining
one of the central aims of sanctions measures [60, p. 3].

Private businesses resident in targeted countries,
which usually do not fall under primary sanctions them-
selves, face similar problems. They face the unwilling-
ness of producers and trade partners to cooperate with
them directly because they are from targeted societies.
As a result, they have to act via several agents, inclu-
ding several delivery or transportation companies, and
they have to find ways to do several bank transfers via
several banks, and as a result, they say that that is very
lengthy, costly, and results in prices that are two, three
or four times higher from the point of view of the end
consumer 8,

Qualification of unilateral coercive measures.
The illegal nature of unilateral coercive measures has
been repeatedly affirmed in numerous resolutions of the
Human Rights Council (para 1-3 of Resolution 15/24;
para 1-3 of Resolution 19/32; para 1-3 of Resolution
24/14; para 1-3 of Resolution 27/21; para 1-2, 4, 34/13
of Resolution 30/2) and the General Assembly (para 5,
6 of Resolution 69/180; para 5-6 of Resolution 70/151,
para 5-6 of Resolution 71/193). The Security Council and
the General Assembly have referred to the negative im-
pact of UCM on human rights, the right to development,
solidarity and cooperation, and have also affirmed that
people should not be deprived of their own means of
subsistence, especially as concerns food and medicine,
and that the extraterritorial application of laws affec-
ting international humanitarian and human rights is
inadmissible. It shall be concluded thus that unilateral
measures, which violate international obligations of
states and therefore cannot be qualified as retorsion,

countermeasures or implementation of resolutions of
the UN Security Council constitute unilateral coercive
measures.

In accordance with the UN Human Rights Council
resolutions, unilateral coercive measures are viewed as
“any type of measures including but not limited to eco-
nomic or political measures, to coerce another state in
order to obtain from it the subordination of the exercise
of its sovereign rights and to secure from it advantages
of any kind” (preamble of Resolution 34/13). The special
rapporteur, however, notes the absence of generally
agreed consent on the elements of UCMs.

Definitions proposed by states, NGOs and academic
institutions vary and identify the following elements of
UCMs: activity or threat to use the activity; of a single
state or group of states or international organisation
(excluding the UN); adopted by major states; without
authorisation of the UN Security Council; aimed at
changing the target’s (individual, legal entity, state,
group of states, international organisation) beha-
viour, promoting the regime or governmental struc-
ture change; with the aim of preventing threats to
international peace and security, or punishing certain
governments for human rights violations they have
committed and trying to minimise them or alleged
pursuit of common goods; by exerting pressure or co-
ercion on targets (economic, political, financial, legal
measures) or freezing assets of central banks, targeted
measures against people with political importance;
while using their financial, trade, technological and
other advantages; in satisfaction of their own interests;
without respecting the right to self-determination of
that country, while limiting its economic capacity and
violating the human rights of its inhabitants; in vio-
lation of its international obligations towards other
states or international organisations; falling outside
the realm of permissible “unfriendly” acts under cus-
tomary international law and countermeasures as part
of state responsibility; interfere in their internal and
external affairs, and infringe upon their inalienable
rights of choosing and developing political, economic
and cultural systems out of their own will; it violates the
principles of sovereign equality and non-interference
in internal affairs; violating principles of internatio-
nal law; to obtain subordination in the exercise of its
sovereign rights'®’.

Due to the recent expansion of the application of
unilateral sanctions, growing extraterritoriality and
overcompliance, it can be concluded that the majority
of unilateral sanctions adopted without or beyond the

166gee: US must lift its Cuba embargo to save lives amid COVID-19 crisis, say UN experts [Electronic resource]. URL: www.ohchr.
org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=25848 &LangID=E (date of access: 19.08.2021).

167Cal] for submissions: UCM-Study on impact of unilateral sanctions on human rights during the state of emergency amid
COVID-19 pandemic... ; Call for submissions: UCM-Study on the notion, characteristics, legal status and targets of unilateral sanc-

tions...

168gee: Report of the special rapporteur Alena Douhan on the negative impact of unilateral coercive measures on the enjoy-
ment of human rights [Electronic resource] . URL: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N21/195/98/pdf/N2119598.

pdf?lg)gpenElement (date of access: 18.08.2021).
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authorisation of the UN Security Council do not corre-
spond to the criteria of retortions or countermeasures,
and can therefore be qualified as unilateral coercive
measures.

The latter thus are any type of measure or activity ap-
plied by states, groups of states or regional organisations
without or beyond the authorisation of the UN Security
Council, not in conformity with international obliga-
tions of the sanctioning actor or the illegality of which

is not excluded on the ground of the law of international
responsibility, regardless of the announced purpose
or objective, including but not limited to economic,
financial, political or any other sort of state-oriented
or targeted measures applied to other states, indivi-
duals, companies or other non-governmental entities,
to change their policy or behaviour, to obtain from it the
subordination of the exercise of its sovereign rights, se-
cure advantages of any kind, to signal, coerce or punish.

Conclusion

This detailed analysis of the types and legality of
unilateral sanctions applied without or beyond the
authorisation of the UN Security Council brings me to
the following conclusions.

The types, means, grounds, purposes, and targets of
unilateral sanctions have expanded so much that they
are often viewed as a traditional means of international
intercourse aimed to protect “common goods”, inclu-
ding international peace and security, national secu-
rity, promotion of democracy or protection of human
rights, and as a softer and publicly acceptable alterna-
tive to the use of force [38; 63, p. 36] in the absence of
authorisation of the UN Security Council. Contempo-
rary developments are characterised by complicated
and confusing legislation, insufficient transparency, the
expansion of secondary sanctions, extraterritoriality,
and overcompliance.

Any unilateral measures can only be taken by states
or regional organisations in compliance with inter-
national legal standards: with authorisation of the
UN Security Council acting under Chapter VII of the UN
Charter in response to a breach of peace, a threat to
peace or an act of aggression; if they do not violate
any international treaty or customary norm in force
between corresponding states or if their wrongfulness
is excluded in accordance with international law in the
course of countermeasures, in full compliance with
the rules of law of international responsibility.

Economic sanctions encompass an extremely broad
scope of unilateral measures, such as freezing assets of
central banks or government-owned companies, intro-
ducing trade or economic embargoes, impeding bank
transfers, and freezing bank accounts and transactions
of private individuals and companies.

The goals of any measures taken by states and regio-
nal organisations without authorisation of the UN Secu-
rity Council must be legal and legitimate, but this fact is
without any prejudice to the legality of the measures ta-
ken. Any unilateral measure must be taken in conformity
with the principles of international law, including the
prohibition of the use of force, non-intervention in
the domestic affairs of states, non-discrimination, sove-
reign equality, promotion and protection of human rights
as well as other relevant treaty law and customary norms
of international law. Any references to “common goods”

purposes, states of emergency and “security clauses” can
only be used in strict conformity with international law
with the narrowest interpretation of the terms used.

The legality of unilateral measures shall be assessed
within various aspects of international law: the law of
international security, international criminal law, in-
ternational humanitarian law, international trade law,
international human rights law, and the law of interna-
tional responsibility. Spheres of international law that
are more specific, such as international maritime law
and international air law, shall also be considered when
they are relevant. Any action that states take must be
in conformity with the 1969 Vienna convention on the
law of treaties.

Countermeasures are to be considered as an impor-
tant mechanism to guarantee international responsibi-
lity. All countermeasures must comply with interna-
tional law with due account to proportionality (to the
breaches of international law by a delinquent state),
necessity (no other means are available), goal (to restore
the observance of international law), and limitations
(prohibition to violate peremptory norms of interna-
tional law, including the obligation to refrain from the
threat or use of force, obligations for the protection of
fundamental human rights and obligations of a huma-
nitarian character, prohibiting reprisals).

The application of unilateral sanctions ex officio and
freezing assets on the ground of non-recognition of
election results do not correspond to customary rules
of international law on the recognition of governments
and judicial immunities of states and their property,
affecting thus the whole populations of targeted coun-
tries. Targeted unilateral sanctions shall not be used as
a supplement to already existing mechanisms, including
criminal jurisdiction in the absence of grounds of ju-
risdiction, a much lower (nearly-non-existent) burden
of proof, and the unavailability of fair trial, procedural,
and access to justice guarantees.

Secondary sanctions include today measures im-
posed on third states and third-country nationals and
entities for the violation of primary sanctions or cir-
cumvention of sanctions regimes. States are not free to
adopt civil and criminal penalties for its nationals and
resident companies for implementation of unilateral
sanctions. The extraterritorial application of primary
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and secondary sanctions and the implementation of civil
and criminal penalties are illegal under international
law. These measures result in growing overcompliance
with sanctions regimes, exacerbating drastically nega-
tive humanitarian effect of unilateral sanctions.

As aresult, a majority of unilateral sanctions adopted
without or beyond the authorisation of the UN Security
Council today have no grounds in international law as
they do not correspond to the criteria of retortions or
countermeasures, and shall be qualified thus as unila-
teral coercive measures.

Unilateral coercive measures are any type of mea-
sures or activity applied by states, groups of states or

regional organisations without or beyond the autho-
risation of the UN Security Council, not in conformity
with international obligations of the sanctioning actor
or the illegality of which is not excluded on the ground
of the law of international responsibility, regardless of
the announced purpose or objective including but not
limited to economic, financial, political or any other
sort of state-oriented or targeted measures applied to
other states, individuals, companies or other non-go-
vernmental entities, to change their policy or behaviour,
to obtain from it the subordination of the exercise of
its sovereign rights, secure advantages of any kind, to
signal, coerce or punish.
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PERSONAL IMMUNITY OF STATE OFFICIALS AND APPLICATION
OF UNILATERAL COERCIVE MEASURES

N. 0. MOROZ*

Belarusian State University, 4 Niezaleznasci Avenue, Minsk 220030, Belarus

Unilateral coercive measures (UCMs) can be imposed against different types of officials including those who hold high-
ranking offices. At the same time in accordance with international law heads of state, heads of government and ministers of
foreign affairs enjoy absolute immunity from criminal and civil foreign jurisdiction. Therefore, it’s unclear whether UCMs,
adopting against such foreign state officials, are in conformity with international legal norms on immunity. Thus, the article
attempts to reveal the scope of immunity ratione personae in the context of the application of UCMs. It specifies theoretical
aspects of the topic (defines the scope of personal immunity of state officials, the essence and legality of UCMs under inter-
national law), addresses specific problems arising out from the application of UCMs against high-ranking officials. Moreover,
the paper identifies the interplay between international legal norms on immunity and norms regarding UCMs and on this
basis reveals the types of such measures and the circumstances under which they can be considered as legal.

Keywords: personal immunity; absolute immunity; high-ranking state officials; unilateral coercive measures; sanctions.

ANYHBIN UMMYHUTET AOAJKHOCTHBIX AUI]
N IMIPUMEHEHUE OAHOCTOPOHHUX TTPUHYAUTEABHBIX MEP

H. 0. MOPO3"

”Bezzopyccxuﬁ 20cyoapcmeeHHblli yHusepcumem, np. Hezasucumocmu, 4, 220030, 2. Murck, Benapyce

OpHOCTOpOHHME pUHYANTenbHbIe Mepbl (OIIM) MOTYT IPUMEHSITHCS K Pa3IMYHbIM AO/IKHOCTHBIM JIMIIaM, B TOM YMCIIe
¥ 3aHMMAIOLIMM BBICOKME JOKHOCTY. [IpM 3TOM B COOTBETCTBUM C MEXAYHAPOIHBIM IPaBOM IIaBbl TOCYIAPCTB, ITPaBU-
TEeJIbCTB ¥ MMHVCTPBI MHOCTPAHHBIX [IEJT ITOJTb3YIOTCS aB6COMOTHBIM MUMMYHUTETOM OT YTOJIOBHO ¥ IPakIaHCKO I0PUCAVKIINN
VHOCTPAHHOT'O roCygapcTBa. B CBSI3Y C 3TMM He BIIOJIHE SICHO, COOTBeTCTBYIOT Jin OIIM, mpuHuMaeMbie NPOTUB TaKMUX TOJIK-
HOCTHBIX JIUI MHOCTPAHHOTO TOCYIapCTBa, MEKIYHAPOIHBIM ITPAaBOBbIM HOpMaM 06 MMMyHMTeTe. TakuM 06pa3oM, aBTOPOM
MpeATIPUHSATA MTOIbITKA PACKPHITH 06beM MMMYHUTETA ratione personde B KoHTeKcTe pumenenust OIIM. B uccieqoBanmm
KOHKPEeTU3UPYIOTCSI TEOPETUUECKIE aCTIeKThI TEMBbI (OTIpeeisIeTcs 06beM IMUHOTO MMMYHMUTETA JOKHOCTHBIX JIUIT, 8 TAKXKe
CYLTHOCTbH U TTpaBOMepHOCTb BBemeHMst OTIM B COOTBETCTBMM C MEKIYHAPOAHBIM ITPABOM), PACCMATPUBAIOTCSI KOHKPETHBIE
po6JieMbl, BOSHUKAIOIIME B pe3yiabTaTe mpuMeHeHust OIIM MpoTHUB BLICOKOTIOCTABIEHHBIX JODKHOCTHBIX Jinil. KpoMme ToTO,
OIpefeNsieTcs B3aMMOCBSI3b MEXKIYHAPOIHO-TIPABOBbIX HOPM 00 MMMYHMUTETaX 1 HOpM, Kacawouuxcss OITM, 1 Ha 3Toji oc-
HOBE BBISIBJISTIOTCSI TUITBI TOCJIETHUX, @ TAKKE 00CTOSITENIbCTBA, TPU KOTOPBIX TAKME MEPbI MOTYT CUUTATHCS IPaBOMEPHbBIMMA.
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It’s widely accepted, that heads of state, heads of
government, ministers of foreign affairs (so-called
troika) enjoy full or absolute immunity from foreign
jurisdiction®.

These high-ranking officials® exercise “a number
of important powers in international relations ex of-
ficio”, being “the highest representatives of their
states” [1, p. 392]. Thus, the immunity concerned is
granted not for their “personal benefit, but to ensure
the effective performance of their functions on behalf
of their respective state”. For so long as they are in of-
fice, heads of state, heads of government and ministers
of foreign affairs enjoy complete personal immunity
from any exercise of enforcement jurisdiction and from
the proceedings before foreign domestic courts, for both
private and public acts [2; 3].

States and regional international organisations don’t
often resort to restrictive measures in respect to troika.
As it was commented by J. Earnest, a former White House
press secretary, “sanctions is an extreme measure to
be taken against heads of states”. However, there are
enough examples of cases where such measures were

imposed on foreign high-ranking officials (B. al-As-
sad®, D. Trump®, N. Maduro’, ]. Montserrat®, R. Mugabe’,
F. Mekdad'®, M. Pompeo'!, J. Zarif'?, etc.).

The rationale for sanctions imposed against heads
of state, heads of government and ministers of foreign
affairs can be different and includes “threat to transition
to democracy”!®, “undermining democratic processes
and institutions”'*, “human rights violations”, “grave
human rights Violatlons”15 existence of “illegitimate
regime”!®, “participation in terrorist and anti-human
rights acts against sanctioning state and its nationals”'’,

“the continued lack of respect for human rights, demo-
cracy and rule of law” '8 “the continued brutal repression
and violation of human rlght”19 etc. Therefore, in general,
unilateral coercive measures (UCMSs) against troika are
imposed in relation to allegedly committed violations
of human rights by any of these high-ranking officials
or the lack of democracy in the states they represent.

Taking into account an initial goal of granting per-
sonal immunity in line with the principle of sovereign
equality alongside with the scope of personal immunity
that troika enjoys abroad, it’s unclear whether unilateral

!Case concerning the arrest warrant (the Democratic Republic of Congo v. Belgium). Judgment // Annual Reports of Internatl.
Court of Justice. 2020. P. 3. Para 54 ; Webb P. International judicial integration and fragmentation. Oxford : Oxford Univ. Press, 2013.

P. 544.

’The present research understands the term “high-ranking official” as covering those holding such offices as head of state, head

of government and minister of foreign affairs.

Case concerning the arrest warrant (the Democratic Republic of Congo v. Belgium). Judgment // Annual Reports of Internatl.

Court of Justice. 2020. P. 3. Para. 53.

4B Benom moMe 0GBSICHIIN, [IOYeMY He BBe/IM CAaHKLMM IIPOTUB TIpesymeHTa PO [9nekrponnsiit pecypc]. URL: https://tass.ru/
mezhdunarodnaya panorama/3921882 (mata o6paienus: 12.04.2021).

>Council 1mplement1ng regulation (EU) No. 504/2011 of 23 May 2011 implementing Regulation (EU) No. 442/2011 concerning
restrlctlve measures in view of the situation in Syria // Official Journ. of the Europ. Union. Series Legislation. 2011. No. 136. P. 91.

®Tehran sanctions high-ranking US officials for their role in terrorism, anti-Iran measures [Electronic resource]. URL: https://
en. 1rna ir/news/84191002/Tehran-sanctions-high-ranking-US-officials-for-their-role-in (date of access: 13.04.2021).

"Sanctions list search [Electronic resource]. URL: https://sanctionssearch.ofac.treas.gov/Details.aspx?id=22790 (date of access:

13. 04 2021).

8Treasury sanctions Venezuelan minister of foreign affairs [Electronic resource]. URL: https://home.treasury.gov/news/press-

releases/sm670 (date of access: 13.04.2021).

9Sanctions list search [Electronic resource]. URL: https://sanctionssearch.ofac.treas.gov/Details.aspx?id=7480 (date of access:

13.04.2021).

0Szucs A. EU puts new Syrian foreign minister to sanctions list [Electronic resource]. URL: https://www.aa.com.tr/en/europe/

eu- puts new-syrian-foreign-minister-to-sanctions-list/2111546 (date of access: 13.04.2021).

"Tehran sanctions high-ranking US officials for their role in terrorism, anti-Iran measures [Electronic resource]. URL: https://
en. 1rna ir/news/84191002/Tehran-sanctions-high-ranking-US-officials-for-their-role-in (date of access: 13.04.2021).

2Treasury designates Iran’s foreign minister Javad Zarif for acting for the supreme leader of Iran [Electronic resource]. URL:
https ://home.treasury.gov/news/press-releases/sm749 (date of access: 13.04.2021).

3proclamation 8015 — suspension of entry as immigrants and nonimmigrants of persons responsible for policies or actions that
threaten the transition to democracy in Belarus [Electronic resource]. URL: https://www.presidency.ucsb.edu/documents/proclama
tlon 8015 -suspension-entry-immigrants-and-nonimmigrants-persons-responsible-for (date of access: 13.04.2021).

4Zimbabwe-related sanctions [Electronic resource]. URL: https://home.treasury.gov/policy-issues/financial-sanctions/sanc-
tions-programs-and-country-information/zimbabwe-related-sanctions (date of access: 13.04.2021) ; Belarus sanctions [Electro-
nic resource]. URL: https://home.treasury. gov/policy-issues/financial-sanctions/sanctions-programs-and-country-information/

belarus sanctions (date of access: 13.04.2021).

Syrla sanctions [Electronic resource]. URL: https://home.treasury.gov/policy-issues/financial-sanctions/sanctions-programs-
and- country information/syria-sanctions (date of access: 13.04.2021).

Executlve order 13857 of 25 January 2019 taking additional steps to address the national emergency with respect to Venezuela.

"Iran imposes sanctions on Trump, senior US officials [Electronic resource]. URL: https://www.aljazeera.com/news/2021/1/19/
1ran de51gnates senior-us-officials-including-trump-terrorists (date of access: 13.04.2021).

8Council decision 2012/642/CFSP of 15 October 2012 concerning restrictive measures against Belarus // Official Journ. of the

Europ. Union. Series Legislation. 2012. No. 285. P. 1-52.

19Council regulation (EU) No. 36/2012 of 18 January 2012 concerning restrictive measures in view of the situation in Syria and
repealing Regulation (EU) No. 442/2011 // Official Journ. of the Europ. Union. Series Legislation. 2012. No. 16. P. 1-32.
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coersive measures (UCMs), adopted against these fo-
reign state officials, are in conformity with international
legal norms on immunity.

It’s worth noting, that personal immunity of heads
of state, heads of government and ministers of foreign
affairs is not codified yet. There is also no treaty, which
specifically deals with restrictive measures. As A. Dou-
han underlined, these measures can be differently qua-
lified under international law [4, p. 68]. As a result, there
is no common understanding neither of the concept of
immunity of foreign state officials nor possible scope,
limitations and legal basis for the imposition of unila-
teral coercive measures as such and, in particular, those
taken against troika.

Another important issue that can arise in the con-
text of the topic discussed is the impact of recogni-
tion on personal immunity and consequently on legal
qualification of UCMs imposed against high-ranking
officials of partially recognised states. In fact, states

tend to provide immunity for high-ranking officials of
the states and governments they recognise?’. Thus, any
UCM taken against a head of state, head of government
or minister of foreign affairs of partially recognised state
can potentially impede their possibility to enter into
international relations with those actors that consider
their government legitimate.

Seizure of power by rebellion groups, whose members
are in the sanctions lists, and an issue of immunities
that might be raised in this situation could be also of
particular academic interest?!

The issues of immunity and UCMs have usually been
addressed separately in academic publications. This
emphasises the topicality and novelty of the present
research.

In this regard, the article concerns legal qualification
of UCMs imposed against troika in the light of existing
international rules on the immunity of state officials
from foreign jurisdiction.

The scope of personal immunity of troika

Immunities provided to foreign public officials are
crucial for interstate relations and are conferred upon
state officials by virtue of international law to ensure
the proper functioning of particular state services, to
guarantee effective communication between states
and prevent any intervention in the domestic affairs
of the state represented by those officials [1, p. 381; 6].
However, this legal protection should be considered
only as a procedural bar from foreign jurisdiction??. It is
temporary in nature, “since immunity ratione personae
ends at the moment when the person ceases to hold
the office that conferred immunity”?°. In fact, it means
that the issue of immunity should be analysed primarily
within the exceptions to adjudication and enforcement
jurisdiction of the state.

As it has been mentioned before, there is no compre-
hensive treaty on immunities. Immunities mainly are
regulated by international customary law [7, p. 77-89].
There are several treaties, which partly address this
matter and mostly refer to diplomatic and consular
immunity, as well as, immunity of special missions?*
In particular, the Convention on diplomatic relations
of 1961 can’t be applicable to the area discussed as

such. However, its certain norms of customary nature
are “necessarily applicable to heads of state”, heads of
government and ministers of foreign affairs?°.

The UN Convention on jurisdictional immunities
of states and their property doesn’t address the matter
under consideration, since it grants immunity ratione
materiae for acts of state officials, excluding “the immu-
nity ratione personae enjoyed by high ranking officials
of the state by virtue of their office” [1, p. 350].

The issue of “immunity of state officials from fo-
reign criminal jurisdiction” has a place in the long-term
programme of the International Law Commission (ILC)
work since 20062, However, immunity from foreign civil
and administrative jurisdiction doesn’t fall within the
scope of work of the ILC on this matter. Therefore,
the legal framework for immunity of troika includes
international customary norms and treaty provisions
on the immunity of special missions.

Before outlining the scope of personal immunity of
high-ranking officials, it’s necessary to reveal the offices
that can confer such immunity.

Domestic legislation usually establishes the struc-
ture of the state and defines offices connected with

OImmunity of state officials from foreign criminal jurisdiction. Document A/CN.4/601. Para 122 [Electronic resource]. URL:
https ://legal.un.org/ilc/documentation/english/a_cn4_601.pdf (date of access: 13.04.2021).
HKrauss J. Taliban take over Afghanistan: what we know and what’s next [Electronic resource]. URL: https://apnews.com/article/
taliban-takeover-afghanistan-what-to-know-1a74c9cd866866f196c478aba21b60b6 (date of access: 13.04.2021).
Case concerning the arrest warrant (the Democratic Republic of Congo v. Belgium). Judgment // Annual Reports of Internatl.

Court of Justice. 2002 P. 3. Para 60.

BImmunity of state officials from foreign criminal jurisdiction. Document A/CN.4/654 [Electronic resource]. URL: https://legal.
un. org/llc/documentatlon/enghsh/a cn4d_654.pdf (date of access: 13.04.2021).

%4Vienna convention on diplomatic relations of 18 April 1961. 500 UNTS 95 ; Vienna convention on consular relations of 24 April
1963. 596 UNTS 261 ; Convention on special missions of 8 December 1969. 1400 UNTS 231 ; Vienna convention on the representa-
t10r1 of states in thelr relations with international organisations of a Universal character of 14 March 1975. UN Doc. A/CONF.67/16.

%5Certain questions of mutual assistance in criminal matters (Djibouti v. France). Judgment // Annual Reports of Internatl. Court

of Justice. 2008. P. 177. Para 174.

26Summaries of the work of the International Law Commission [Electronic resource]. URL: https://legal.un.org/ilc/summa-

ries/4 2.shtml (date of access: 13.04.2021).
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the representation of state or the performance of state
functions®”. Thus, it’s up to national legislation (more
often to the Constitution) of a state to define an offi-
ce which is associated with the exercise of powers of the
head of state or the head of government and to allocate
the powers conferred.

As for the minister of foreign affairs, he (she) is “in
charge of his or her government’s diplomatic activities
and generally acts as its representative in internatio-
nal negotiations and intergovernmental meetings. Am-
bassadors and other diplomatic agents carry out their
duties under his or her authority, his or her acts may
bind the state represented, and there is a presumption
that a minister of foreign affairs, simply by virtue of that
office, has full powers to act on behalf of the state”?%,

In certain countries a head of State is viewed only as
a symbol of the nation and doesn’t possess any consi-
derable authority [8, p. 420]. Nevertheless, as Chudakov
emphasises “a representative capacity is the most com-
mon power of head of state” [8, p. 420]. So, it belongs to
any head of State regardless the scope of its authority
in accordance with domestic law.

Heads of state, heads of government and ministers of
foreign affairs have exclusive powers in relation to exter-
nal relations of their state. For example, in virtue of their
functions, they perform all acts relating to the conclusion
of a treaty (art. 7 (2 (a) of the Vienna convention on
the law of treaties2?); formulate unilateral declarations
that bind the state internationally (art. 4 of the Guiding
principles applicable to unilateral declarations of states
capable of creating legal obligations, with commentaries
thereto®). Thus, the component of state sovereignty
related to external relations is implemented through the
fulfilment of representative functions by troika.

It’s worth noting, that domestic law usually con-
fers considerable powers upon heads of state, heads of
government and ministers for foreign affairs. Heads
of state or heads of government or, sometimes, both are
granted non-delegable powers in the most sensitive
areas of politics (external relations, military and securi-
ty areas, powers to appoint other high-ranking officials,
certain powers to participate in legislative process etc.).
It means that a state can’t normally function if its head
or head of government can’t exercise their authority
freely and without any interference. The International
Court of Justice (ICJ]) clarified, that immunity and invio-

lability “protect the individual concerned against any act
of authority of another state which would hinder him or
her in the performance of his or her duties>'. Therefore,
it’s a sovereign capacity to enter into relations with
other states is threatened when personal immunity of
troika is challenged.

The IC] in the Arrest warrant case held that “head of
state, head of government and minister of foreign af-
fairs, enjoy immunities from jurisdiction in other states,
both civil and criminal”®?. Nevertheless, this doesn’t
entail impunity for those high-ranking officials who
committed crimes. Personal immunity can’t be invoked
in their state and international criminal tribunals; it
can be waived by their state itself; and finally, it stops
after the expiry of office. Further, it doesn’t not apply
inrespect of acts committed prior or subsequent to the
term of office and acts committed during that period of
office in a private capacity [9, p. 867].

It’s also worth noting that troika enjoys absolute
inviolability and shall not be liable to any form of ar-
rest or detention on the territory of a foreign state>>.
It means that any “measures of constrains” shouldn’t
be applicable with due respect to the immunity of such
high-ranking officials.

In fact, personal immunity from civil and admi-
nistrative jurisdiction is not absolute®*. As M. N. Shaw
claims “international law has traditionally made a dis-
tinction between the official and private acts of a head of
state” [10, p. 657]. This difference is usually considered
in the context of civil and administrative jurisdiction.

It’s widely accepted that heads of state, heads of go-
vernment and ministers of foreign affairs enjoy personal
immunity at least to the same extent that provided for
members of special missions in accordance with the
UN Convention on special missions [11, p. 40]. Art. 31
of the UN Convention on special mission contains four
exceptions from immunity from civil and administrative
jurisdiction in the case of following:

e a real action relating to private immovable pro-
perty situated in the territory of the receiving state,
unless the person concerned holds it on behalf of the
sending state for the purposes of the mission;

e an action relating to succession in which the per-
son concerned is involved as executor, administrator,
heir or legatee as a private person and not on behalf of
the sending state;

2B]aski¢ case. Judgement on the request of the Republic of Croatia for review of the decision of Trial Chamber II of 18 July 1997.
Para 41. [Electronic resource]. URL: https://www.icty.org/x/cases/blaskic (date of access: 14.04.2021).
Case concerning the arrest warrant (the Democratic Republic of Congo v. Belgium). Judgment // Annual Reports of Internatl.

Court of Justice. 2002. P. 3. Para. 53.

%Vienna convention on the law of treaties of 23 May 1969. 1155 UNTS 331.
%Guiding principles applicable to unilateral declarations of states capable of creating legal obligations, with commentaries
thereto 2006 [Electronic resource]. URL: https://odireitointernacionalpublico.files.wordpress.com/2019/10/9_9_2006.pdf (date of

access: 14.04.2021).

31Certain questions of mutual assistance in criminal matters (Djibouti v. France). Judgment // Annual Reports of Internatl. Court

of Justice. 2008. P. 177. Para 170.

32Case concerning the arrest warrant (the Democratic Republic of Congo v. Belgium). Judgment // Annual Reports of Internatl.

Court of Justice. 2002. P. 3. Para 53.

5Certain questions of mutual assistance in criminal matters (Djibouti v. France). Judgment // Annual Reports of Internatl. Court
of Justice. 2008. P. 177. Para 174 ; Immunities from jurisdiction and execution of heads of state and of government in international
law. Art. 1 [Electronic resource]. URL: https://www.idi-iil.org/app/uploads/2017/06/2001_van_02_en.pdf (date of access: 13.04.2021).
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e an action relating to any professional or commer-
cial activity exercised by the person concerned in the
receiving state outside his official functions;

e an action for damages arising out of an accident
caused by a vehicle used outside the official functions
of the person concerned>.

Moreover, no measures of execution may be taken in
respect of a representative of the sending state in the spe-
cial mission or a member of its diplomatic staff except in
the cases indicated below and provided that the measures
concerned can be taken without infringing the inviola-
bility of his (her) person or his (her) accommodation.

However, the UN Convention on special missions
stipulates that “the head of the government, the mi-
nister for foreign affairs and other persons of high rank,
when they take part in a special mission of the sending
state, shall enjoy in the receiving state or in a third state,
in addition to what is granted by the present conven-
tion, the facilities, privileges and immunities accorded
by international law”3¢. This allows to assume that the
scope of personal immunity of troika having official
visits to foreign states is broader than that prescribed
by the Convention on special missions.

The scope of such immunity might be deduced from
the Resolution of the Institute of International Law on
immunities from jurisdiction and execution of heads of
state and of government in international law (resolu-
tion). In accordance with the resolution heads of state,
heads of government may not be given immunity from
foreign administrative and civil jurisdiction in respect
of a counterclaim and if a conduct under consideration
is not performed in the exercise of his or her official
functions®’”. However, any court proceedings with regard
to the head of state or head of government can’t be held
while he or she is in the territory of that state, in the
exercise of official functions.

It means that when a head of state or head of go-
vernment visits the country for official purposes he
(she) should enjoy absolute immunity from administra-
tive and civil jurisdiction [1, p. 379-411]. As M. Dixon
notes, describing the domestic regulation on immunities
in the UK, if the head of State visits the UK for public
purposes the law “provides for immunity in the same
circumstances as the state simply because the head is
"the state" in such cases” [12, p. 206].

Any criminal investigation initiated against high-
ranking officials before they took office would not have
any effect on their ability to make visits to foreign coun-
tries, including the country in which the investigation
was started. In July 2001, the Prosecutor General’s Of-
fice of the Russian Federation opened a criminal case
against Yu. Tymoshenko. In 2005 Prosecutor General of
the Russian Federation declared that Yu. Tymoshenko
could visit the Russian Federation since she would have
a personal immunity as a prime minister of Ukraine
during her official visit to Moscow>,

The resolution also addresses the acts in relation to
property belonging to the head of state or head of go-
vernment in time he (she) is not present in the territory
of the foreign state. Art. 4 of the resolution stipulates
that such property located in the territory of a foreign
state, first of all, “may not be subject to any measure
of execution except to give effect to a final judgement,
rendered against such head of state or head of govern-
ment”*’. Secondly, it can be subjected to provisional
measures with respect to those funds or assets, as are
necessary for the maintenance of control over them
while the legality of the appropriation remains insuf-
ficiently established when a serious doubt arises as to
the legality of the appropriation of a fund or any other
asset held by, or on behalf of, the head of state or head
of government®.

The types of UCMs imposed against troika and their legal qualification

States and international organisations take a wi-
de range of UCMs (arms embargoes, restrictions on
imports and exports, restrictions on engaging in
commercial activities, etc.). However, only a few of

them can potentially be applicable to individuals.
The contemporary list of UCMs being imposed on
troilﬁl includes travel restrictions and freezing of as-
sets™.

35Convention on special missions of 8 December 1969. 1400 UNTS 231.

56Tbid. Art. 21(2).

S"Immunities from jurisdiction and execution of heads of state and of government in international law [Electronic resource].
URL: https://www.idi-iil.org/app/uploads/2017/06/2001_van_02_en.pdf (date of access: 13.04.2021).

TTopourenko: “Busut TumoreHKo B Poccuio coctoutes B Giyskaiiiiee Bpemsi” [DnekTpoHHbI pecypc]. URL: https://vsluh.

ru/novosti/obshchestvo/poroshenko-vizit-timoshenko-v-rossiyu-sostoitsya-v-blizhayshee-vremya 48359/ (mata o6parieHus:

13.04.2021).

Immunities from jurisdiction and execution of heads of state and of government in international law [Electronic resource].
URL: https://www.idi-iil.org/app/uploads/2017/06/2001 van_02_en.pdf (date of access: 13.04.2021).

“Orpid.

“Treasury designates Iran’s foreign minister Javad Zarif for acting for the supreme leader of Iran [Electronic resource]. URL: https://

home.treasury.gov/news/press-releases/sm749 (date of access: 13.04.2021) ; Proclamation 8015 — suspension of entry as immigrants
and nonimmigrants of persons responsible for policies or actions that threaten the transition to democracy in Belarus [Electronic
resource]. URL: https://www.presidency.ucsb.edu/documents/proclamation-8015-suspension-entry-immigrants-and-nonimmi-
grants-persons-responsible-for (date of access: 13.04.2021) ; Zimbabwe-related sanctions [Electronic resource]. URL: https://home.
treasury.gov/policy-issues/financial-sanctions/sanctions-programs-and-country-information/zimbabwe-related-sanctions (date
of access: 13.04.2021) ; Belarus sanctions [Electronic resource]. URL: https://home.treasury.gov/policy-issues/financial-sanctions/
sanctions-programs-and-country-information/belarus-sanctions (date of access: 13.04.2021) ; Syria sanctions [Electronic resource].
URL: https://home.treasury.gov/policy-issues/financial-sanctions/sanctions-programs-and-country-information/syria-sanctions
(date of access: 13.04.2021) ; Council decision 2013/255/CFSP of 31 May 2013 concerning restrictive measures against Syria // Of-
ficial Journ. of the Europ. Union. Series Legislation. 2013. No. 147. P. 14-45 ; Council Decision 2012/642/CFSP of 15 October 2012
concerning restrictive measures against Belarus // Official Journ. of the Europ. Union. Series Legislation. 2012. No. 285. P. 1-52, etc.
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Before giving legal qualification of specific UCMs
adopted against high-ranking officials it’s necessary to
define the legality of UCMs, in general, since “the legal
status of specific unilateral sanctions is not always clear
from the standpoint of international law”*2.

Firstly, UCM is a very broad term that can encompass
a range of measures adopted by states [4, p. 69]. Each
measure imposed by a state as a part of UCMs should
be addressed and qualified separately with due respect
to all the circumstances of a certain case.

Secondly, UCMs are measures of pressure aimed at
certain objectives (promotion of democracy or human
rights in third countries etc.). However, as A. Douhan
explains, “the application of pressure will correspond
to the requirements of the UN Charter only if it is legal
under international law; it is taken with prior explicit
authorisation of the UN Security Council; or its illega-
lity is excluded on other grounds, e. g. in the course of
countermeasures” [4, p. 69].

The illegality of USMs is excluded when they are
adopted under the consent of state or countermeasu-
res. In their turn, the consent and the countermeasures
should also meet certain requirements set forth in
international law, namely formulated in the Draft ar-
ticles on responsibility of states for internationally
wrongful acts of 2001.

When it comes to lawful UCMs in accordance with in-
ternational law, they mainly include the measures within
a sovereign right of state to choose areas and partners
for possible international cooperation and retortions.

Consequently, armed intervention and all other forms
of interference or attempted threats against the perso-
nality of the State or against its political, economic and
cultural elements are prohibited by international law*>.

Therefore, from international law perspective all
measures adopted against “troika” can be qualified as
following:

e lawful measures since they don’t fall within the
scope of personal immunity (those taken against former
high-ranking officials, exercised in accordance with the
UN Security Council resolutions, taken in accordance
with art. 89 of the Rome statute of the ICC etc.);

e lawful measures that fall within the scope of im-
munity, but are adopted on lawful grounds (e. g., coun-
termeasures);

¢ lawful by nature, but unlawful on the grounds on
which they are imposed (e. g., taken against former
high-ranking officials in order to interfere in internal
affairs of a state);

e unlawful measures since they don’t comply with
international obligations as such (e. g., taken in breach
of a peremptory norm of international law or obligations
in accordance with the UN Charter);

¢ unlawful since they are covered by personal im-
munity of high-ranking officials.

If it’s quite clear that states should refrain from ta-
king unlawful UCMs, there is still questionable whether
lawful UCMs should be structured in a way that takes
into account personal immunities of troika. This issue
mostly concerns a delisting process, which usually starts
from a delisting petition**. Thus, UCMs don’t terminate
automatically when a person from a sanctions list is
elected or appointed as a head of state, head of govern-
ment or minister for foreign affairs. In this situation,
the delisting procedure with respect to a member of
troika might be considered as a violation of sovereign
equality of states or in some cases as an intervention
into domestic affairs of a state.

Status of travel bans as a restrictive measure

Travel bans are frequently used in international
practice, as such. Any state is free to restrict the ap-
pearance of undesirable persons on its territory, inclu-
ding those exercising external relations (art. 23 of the
Vienna convention on consular relations, art. 9 of
the Vienna convention on diplomatic relations, art. 12
of the convention on special missions). Such actions are
usually considered as unfriendly, but lawful measures in
accordance with international law. It’s worth mentio-
ning that the procedure of declaring persona non grata

does not apply to the head of state, head of government
or minister of foreign affairs, when they participate in
a special mission™®.

As the European Court of Justice (ECJ]) held in the
case Hungary v Slovak Republic “the fact that a union
citizen performs the duties of a head of state is such as
to justify a limitation, based on international law, on
the exercise of the right of free movement conferred
on that person by art. 21 of Treaty on the functioning
of the European Union (EU)”*.

“2Negative impact of unilateral coercive measures: priorities and road map. Report of the special rapporteur on the negative
impact of unilateral coercive measures on the enjoyment of human rights [Electronic resource]. URL: https://undocs.org/en/A/

HRC/45/7 (date of access: 19.04.2021).

“Declaration on principles of international law concerning friendly relations and co-operation among states in accordance with
the Charter of the United Nations [Electronic resource]. URL: https://unispal.un.org/DPA/DPR/unispal.nsf/0/25A1C8E35B23161C

852570C4006E50AB (date of access: 13.04.2021).

Lediiez A. How to get off the sanctions list: comparing OFAC and EU [Electronic resource]. URL: https://sanctionsassociation.
org/how-to-get-off-the-sanctions-list-comparing-ofac-and-eu/ (date of access: 13.09.2021).
“Draft articles on special missions with commentaries [Electronic resource]. URL: https://legal.un.org/ilc/texts/instruments/

english/commentaries/9_3_1967.pdf (date of access: 17.04.2021).

*Hungary v. Slovak Republic : judgment of the Court (Grand Chamber) of 16 Oct. 2012. Para 51 [Electronic resource]. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62010C]0364 &qid=1620593767773 (date of access: 17.04.2021).
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At the same time, such a ban may hinder the ability
of the state to exercise one of the functions of the state
(for instance, to implement its external policy). When
determining the extent of the immunities of the incum-
bent minister for foreign affairs the ICJ indicated that
“in the performance of his (her) functions, he or she is
frequently required to travel internationally, and thus
must be in a position freely to do so...”. The court further
observed that a minister for foreign affairs, responsible
for the conduct of his or her state’s relations with all
other states, occupying a position such that, like the
head of state or the head of government, he or she is
recognised under international law as representative of
the state solely by virtue of his or her office*’. The court
accordingly concluded that the functions of a minister
of foreign affairs are such that, throughout the dura-
tion of his (her) office, he (she) when abroad enjoys
full immunity from foreign criminal jurisdiction. That
immunity... protects the individual concerned against
any act of authority of another state which would hinder
him or her in the performance of his or her duties*®
This can be applicable mutatis mutandis to immunity
from foreign administrative jurisdiction when the act
of public authority has the same effect as described in
the decision of the IC]J.

Travel restrictions adopted as UCMs include mea-
sures taken to prevent the entry into or transit through
the territory (territories) of a state (states) that impose
this kind of restrictive measure*’

As it has been stated in the previous section, any
measure including travel restrictions should correspond
to international obligations. Domestic law or acts of
international organisations can provide for exceptions
from the travel restrictions imposed against individuals.

General exceptions to travel restrictions can include
those deriving from applicable international obligations
of a state that imposes sanctions (e. g., the Agreement
regarding the headquarters of the UN, between the UN

and the US®’; any multilateral agreement conferring
privileges and immunities; the Treaty of conciliation
(Lateran pact) concluded by the Holy See (State of the
Vatican City) and Italy and also obligations of a host
country of an international intergovernmental organi-
sation or to an international conference convened by
or under the auspices of the UN)>!

Exceptions to travel bans may also contain other
grounds such as urgent humanitarian need, or grounds
of attending intergovernmental meetings, including
those promoted by the EU, or hosted by a member state
holding the chairmanship in the office of the Organi-
sation for security and co-operation in Europe (OSCE),
where a political dialogue is conducted that directly
promotes democracy, human rights and the rule of law
in (country)52

Moreover, what is more important, such exceptions
can derive directly from the UN Charter (namely art.
105 (2))°® and the Convention on the privileges and
immunities of the UN (art. IV, section 11(d))>*

At the same time, national legislation on sanctions is
often to a wide extend fragmented® and may not include
even those exceptions that have been indicated below>®

All the exceptions concerned are fully relevant to
high-ranking officials. As D. Akande stresses there is
“no exception to the principle that the host state
is obliged to permit entry to state representatives wi-
shing to attend UN meetings” [5].

Moreover, there are some special grounds on which
broader exceptions to travel restrictions against troika
should be provided.

The UN Charter envisages the cases where all states
are obliged to cooperate (obligation to settle disputes
peacefully (art. 2(3)), to comply with the decisions of
the UN Security Council (art. 25), to provide every as-
sistance in any action the UN takes in accordance with
the present Charter (art. 2(5)). The obligations under the
UN Charter prevail over any other international

#ICase concerning the arrest warrant (the Democratic Republic of Congo v. Belgium). Judgment // Annual Reports of Internatl.

Court of Justice. 2002. P. 3. Para 53.
“8Ibid. Para 54.

“*Guidelines on implementation and evaluation of restrictive measures (sanctions) in the framework of the EU common foreign
and security policy of 4 May 2018. Para 68 [Electronic resource]. URL: https://data.consilium.europa.eu/doc/document/ST-5664-
2018-INIT/en/pdf (date of access: 17.04.2021) ; Zimbabwe sanctions regime [Electronic resource] URL: https://www.dfat.gov.au/
1nternat10nal relatlons/securlty/sanctlons/sanctlons regimes/Pages/zimbabwe-sanctions-regime (date of access: 17.04.2021).

%Global Magnitsky human rights accountability act of 18 April 2016. Sec. 284 [Electronic resource]. URL: https://www.govtrack.

us/congress/bills/114/s284/text (date of access: 17.04.2021).

!Guidelines on implementation and evaluation of restrictive measures (sanctions) in the framework of the EU common foreign
and security policy of 4 May 2018. Para 80 [Electronic resource]. URL: https://data.consilium.europa.eu/doc/document/ST-5664-

2018 INIT/en/pdf (date of access: 17.04.2021).
S21bid.
53Chartelr of the United Nations of 24 October 1945.

>*Convention on the privileges and immunities of the United Nations of 13 February 1946 [Electronic resource]. URL: https://
www.refworld.org/docid/3ae6b3902.html (date of access: 29.07.2021).
>*Types of sanctions. Government of Canada [Electronic resource]. URL: https://www.international.gc.ca/world-monde/interna
tional _relations-relations_internationales/sanctions/types.aspx?lang=eng (date of access: 17.04.2021).
6Autonomous sanctions act No. 38 of 2011 [Electronic resource]. URL: https://www.legislation.gov.au/Details/C2011A00038

(date of access: 17.04.2021) ; Autonomous sanctions regulations No. 247 of 2011 [Electronic resource]. URL: https://www.legisla
tion.gov.au/Details/FZOl7C00637 (date of access: 17.04.2021) ; Justice for victims of corrupt foreign officials act (Sergei Magnitsky
law) SC 2017, ¢ 21 [Electronic resource]. URL: https://www.canlii.org/en/ca/laws/astat/sc-2017-c-21/latest/sc-2017-c-21.html (date
of access: 17.04.2021).
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obligations (art. 103 of the UN Charter). The duties to
co-operate with one another in order to maintain in-
ternational peace and security and to promote inter-
national economic stability and progress, the general
welfare of nations and international co-operation free
from any discrimination are also reiterated as core prin-
ciples of international cooperation in the Declaration
on principles of international law friendly relations
and cooperation among states in accordance with the
Charter of the UN of 24 October 1970 and the Helsinki
final act of the Conference on security and co-operation
in Europe of 1975.

All states also are under a positive duty to cooperate
in order to bring to end serious breaches in the sense of
art. 40 of the Articles on state responsibility for inter-
nationally wrongful acts. As the ILC comments “such
cooperation must be [carried out] through lawful means,
the choice of which will depend on the circumstances
of the given situation. It is, however, clear that the ob-
ligation to cooperate applies to states whether or not
they are individually affected by the serious breach””’.
The ILC also underlines that such cooperation should
be carried in the framework of competent international
organisations and, in particular, the UN>8.

However, states do not always allow those under
sanctions to attend an international meeting held on
their territory. For instance, in 1988 the USA denied
“Palestinian leader Yasser Arafat a visa to give a speech
at the UN because of his links to terrorism”>’. The UN
General Assembly condemned this decision and regar-
ded it as a violation of international law®. At the same
time, in September 2019 the USA issued visas for Iran’s
minister for foreign affairs Rouhani Zarif to travel to UN
meeting despite the fact they had imposed travel re-
strictions against him in July 2019°!. However, the main
ground for that was not a personal immunity enjoyed

by the minister for foreign affairs, but section 11 of the
Agreement between the United Nations and the Uni-
ted States of America regarding the headquarters of the
United Nations of 1947%2. Nevertheless, the US practice
in the area discussed is quite inconsistent®. This is also
fair with respect to other states®*.

Since troika grantees of non-delegable powers in
sensitive areas of politics, state functions in the external
area often can’t be performed by other officials. In this
situation, travel bans imposed against such high-ran-
king officials can be considered as serious impediments
for targeted states to fulfil their obligations in accor-
dance with the UN Charter or peremptory norms of
international law. Therefore, travel bans shouldn’t be
applied to heads of state, heads of government and mi-
nisters of foreign affairs when the obligation to coope-
rate derives from the UN Charter or jus cogens norms.

It means, that high-ranking should be allowed to
travel not only to take part in the meetings conducted
within or under the auspices of the UN or the OSCE, but
also in any events commensurate to the UN Charter or
peremptory norms of international law (e. g., to take
part in the mediation process to settle a dispute which
is likely to endanger the maintenance of international
peace and security).

High-ranking officials should also have a possibility
to take part in the work of any international intergo-
vernmental organisations, otherwise, the host state
violates its international obligations under its treaty
(treaties) concluded with such organisation(s). However,
such exceptions are almost not provided by contempo-
rary legislation of states.

At the same time, all the aforementioned exceptions
can be applicable only with respect to in-person par-
ticipation in the work of international organisations.
Due to the COVID-19 pandemic meetings at the UN®®

>"Draft articles on responsibility of states for internationally wrongful acts. Art. 40, 41 [Electronic resource]. URL: https://legal.
un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf (date of access: 17.04.2021).

81bid.

*World leaders are gathering at the U.N. Yes, U.S. sanctions can make this complicated [Electronic resource]. URL: https:/www.
washingtonpost.com/politics/2019/09/20/world-leaders-are-gathering-un-heres-why-us-sanctions-can-make-this-complicated/

(date of access: 17.04.2021).

0Report of the Committee on Relations with the Host Country 43/48 of 30 November 1988 [Electronic resource]. URL: https://
www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/43/48 &Lang=E &Area=RESOLUTION (date of access: 17.04.2021).

I Treasury designates Iran’s foreign minister Javad Zarif for acting for the supreme leader of Iran [Electronic resource]. URL:
https://home.treasury.gov/news/press-releases/sm749 (date of access: 17.04.2021) ; U.S. issues visas for Iran’s Rouhani Zarif to tra-
vel to U.N. meeting [Electronic resource]. URL: https://www.reuters.com/article/us-usa-iran-rouhani/u-s-issues-visas-for-irans-
rouhani-zarif-to-travel-to-u-n-meeting-idUSKBN1W42PG (date of access: 17.04.2021).

2Agreement between the United Nations and the United States of America regarding the Headquarters of the United Nations,
signed at lake Success of 26 June 1947 [Electronic resource]. URL: https://treaties.un.org/doc/Publication/UNTS/Volume%2011/vol-

ume-11-1-147-English.pdf (date of access: 17.04.2021).

5U.S. denies visas to Iran officials for U.N. meeting [Electronic resource]. URL: https://www.reuters.com/article/us-iran-usa-
idUSBRESAGOF320121117 (date of access: 17.04.2021) ; Campisi J. Russia: US denied visas to UN delegation members [Electronic
resource]. URL: https://thehill.com/policy/international/russia/462723-russia-us-denied-visas-to-un-delegation-members (date of

access: 17.04.2021).

%Mugabe food talks trip “obscene” [Electronic resource]. URL: http://news.bbc.co.uk/2/hi/7430421.stm (date of access:
17.04.2021) ; Bnactu Yexuu oTKa3aauCh BoIgATh BU3y JIyKkalieHKo [DnekTpoHHbIi pecypc]. URL: https://www.pravda.com.ua/rus/

news/2002/11/15/4370400/ (nata ob6pamenns: 17.04.2021).

%The week ahead at the United Nations [Electronic resource]. URL: https://www.un.org/sg/en/content/the-week-ahead-the-

united-nations (date of access: 17.04.2021) ; UNSC to meet online to discuss post-COVID global security threats on Sept 24 [Electro-
nic resource]. URL: https://www.businesstoday.in/latest/world/story/unsc-to-meet-online-to-discuss-post-covid-global-security-
threats-on-sept-24-271947-2020-09-02 (date of access: 17.04.2021) ; UN General Assembly to be held online [Electronic resource].
URL: https://www.globaltimes.cn/content/1191309.shtml (date of access: 17.04.2021), etc.
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and other international organisations (the WHO®, the
OSCE®’, the EU®, the EEU%, etc.) often take place re-
motely. Thus, despite any travel restrictions imposed
any representative of a foreign state can take part in
such meetings remotely.

A non-delegable character of many powers conferred
upon heads of states, heads of governments and mi-
nisters of foreign affairs makes it necessary to consider
any other possible circumstances for exceptions to travel
restrictions that are likely to be taken against them. Such
situations may include the cases when an interest of
a legal nature of the target country is involved and its
visit to a foreign country is crucial for the conclusion
of atreaty [13, p. 167-187], pacific settlements of a dis-
pute’®, etc. The need to ensure personal immunity for
the proper functioning of a state was also reiterated
by the ICJ (Arrest warrant case Djibouti v. France case).
As it emanates from the ICJ decision on the Arrest war-
rant case, personal immunity from foreign and civil
jurisdiction “is granted against any act of authority of
another state which would hinder him or her in the per-
formance of his or her duties””*. Travel restrictions may
hinder the exercise of such duties and can be imposed
only with due respect to personal immunity of troika.
This conclusion is even more relevant to a situation
when travel restrictions are imposed on the base of
office that a certain person holds’%. So, such measures

are taken not to react to a conduct of a person, but to
a particular public office of a target state as such. The
effect of such measures might go far beyond unfriendly
actions and under certain circumstances can amount to
intervention into domestic affairs of a targeted state.

Another interesting issue is whether travel bans
imposed against high-ranking official correspond to
legal obligation set forth in art. 89 of the Rome statute
of the International Criminal Court (ICC). In particu-
lar, the first warrant for arrest of Omar Hassan Ahmad
Al Bashir was issued by the ICC on 4 March 2009. At
that time Al Bashir was an acting head of state of the
Republic of Sudan’®. In accordance with art. 89 the ICC
may transmit a request for the arrest and surrender of
a person to any state “on the territory of which that
person may be found”’*.

Remarkably, that these states avoid sanctioning
those accused of an international crime by the ICC.
However, the state imposed sanctions against persons
that were indicted for an offence by the Internatio-
nal Criminal Tribunal for the former Yugoslavia (ICTY)
(art. 3 of the Autonomous sanction regulation 2011)”

Despite the fact travel restrictions don’t violate ob-
ligations deriving from the Statute of the ICTY or the
Rome statute of the ICC, their enactment may compli-
cate the ability to bring to justice high-ranking officials
responsible for gross violations of human rights.

Status of assets freezing as a restrictive measure

In comparison to travel restrictions, freezing of as-
sets is a coercive measure usually applied by states with-
in criminal jurisdiction. Freezing of assets is recognised
as interim legal step necessary prior to the confiscation
of the proceeds of crime [14, p. 236].

In accordance with art. 2 (f) of the UN Convention
against transnational organised crime “freezing” or

“seizure” shall mean temporarily prohibiting the trans-
fer, conversion, disposition or movement of property
or temporarily assuming custody or control of pro-
perty on the basis of an order issued by a court or other
competent authority”’®. Many other suppression con-
ventions contain similar definitions of freezing of
assets’’

6Seventy-fourth World health assembly [Electronic resource]. URL: https://www.who.int/about/governance/world-health-
assembly/seventy fourth-world-health-assembly (date of access: 17.04.2021).

"parry N. Swedish parliamentarian Margareta Cederfelt elected Assembly President at OSCE PA remote session [Electronic re-
source]. URL: https://www.oscepa.org/en/news-a- medla/press releases/press-2021/swedish-parliamentarian-margareta-cederfelt-
elected assembly-president-at-osce-pa-remote-session (date of access: 17.04.2021).

%Video conference of the members of the European Council, 25 March 2021 [Electronic resource]. URL: https://www.consilium.
europa. eu/en/meetings/european-council/2021/03/25/ (date of access: 17.04.2021).

®3acemanne Boiciiero eBpasuiickoro sKoHoMIdeckoro copeta 21 mast 2021 roza [SnexTponnsIit pecypc]. URL: https://eec.eae
unlon org/news/zasedanie-vysshego-evrazijskogo- ekonomlcheskogo soveta-ot-21-maya-2021/ (mata o6parienus: 17.04.2021).

OCase of the monetary gold removed from Rome in 1943 (preliminary question). Judgment of 15 June 1954 // Annual Reports of

Internatl. Court of Justice. 1954. P. 19, 32.

"ICase concerning the arrest warrant (the Democratic Republic of Congo v. Belgium). Judgment // Annual Reports of Internatl.

Court of Justice. 2002. P. 3. Para 54.

"2Executive order 13692 of 8 March 2015 blocking property and suspending entry of certain persons contributing to the situation

in Venezuela. 80 FR 12747.

"*The Prosecutor v. Omar Hassan Ahmad Al Bashir [Electronic resource]. URL: ICC-02/05-01/09 https://www.icc-cpi.int/darfur/

albashlr (date of access: 17.04.2021).

Rome statute of the International Criminal Court of 17 July 1998. 2187 UNTS 3.
S Autonomous sanctions regulation 2011 [Electronic resource]. URL: https://www.legislation.gov.au/Details/F2017C00637 (date

of access 17.04.2021).

Unlted Nations Convention against transnational organlsed crime of 15 November 2000. 2225 UNTS 209.
""United Nations Convention against ilicit traffic in narcotic drugs and psychotropic substances of 20 December 1988. 1582

UNTS 95.
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For the purpose of adopting restrictive measures
other terms can also be applicable. They include free-
zing of economic resources, freezing of funds’®, blocking of
property”. Sometimes domestic legislation on sanctions
may not use any terms at all*’. The meaning of the afore-
mentioned terms is very close to those provided by the
suppression conventions. In accordance with a sample
definition proposed by the EU Guidelines on implemen-
tation and evaluation of restrictive measures freezing
of economic resources means “preventing their use to
obtain funds, goods or services in any way, including, but
not limited to, by selling, hiring or mortgaging them”®!.

Freezing of assets might also be applicable within
civil and administrative jurisdiction. It’s worth noting
that UCMs are taken within administrative jurisdiction.

The measures under discussion adopted as part of
UCMs are imposed against troika within administra-
tive jurisdiction and often by a public body other than
a court.

As N. Boister notes, freezing of assets restricts basic
rights to property and, therefore, require substantial
grounds and a proper procedure. He points out this
general rule is often not complied with when states
are fighting against the financing of terrorism through
sanctions, even imposed by the UN Security Coun-
cil [14, p. 237].

The special rapporteur on the promotion and protec-
tion of human rights and fundamental freedoms while
countering terrorism Martin Scheinin raised a special
concern regarding access to justice in the practice of
listing and de-listing individuals and groups as ter-
rorist by the UN Security Council, the EU and national
procedures®?. In particular, he mentioned two possible
situations of concern: 1) when the indefinite freezing
of the assets of those listed currently operates without
a right to be de-listed, which amounts to a criminal
punishment due to the severity of the sanction; 2) when
listing does not result in the indefinite freezing of assets,
but holds other consequences which might fall short of

a criminal punishment, but however, should provide the
right to access to courts and a fair trial®>.

Thus, freezing of assets is a restrictive measure that
can be imposed on individuals subject to certain require-
ments: a possibility to be de-listed, an access to courts
and a fair trial, the measure itself should be temporal in
nature. However, it’s worth noting that troika might lose
their immunity if they resort to means of domestic legal
protection, since by doing so they express their consent
to exercise foreign jurisdiction over them.

Almost the same idea concerning the need to ensure
human rights while imposing freezing of assets is men-
tioned by D. Birkett, who notes that the principles that
can be deduced from the case law of the European Court
of Human Rights might also have consequences for the
implementation of freezing measures executed under
the auspices of UN Security Council targeted sanctions.
These principles include time limits, legality, legitimate
aim and proportionality [15, p. 502—525]. It means that
any sanctions imposed by state parties of the European
convention on human rights and its protocols (namely
art. 1 of the Protocol I to the convention) should comply
with obligations set forth by these treaties. The need to
ensure a reasonable opportunity of putting the case
to the competent authorities was indicated by the
EC]J as one of the main conditions to justify sanctions®.

The grounds for freezing of assets, in fact, are often
connected with allegedly committed offences (crimes
against humanity, torture, corruption, etc.)®’, which
also raises several questions, especially when it comes
to those offences that are not considered as interna-
tional crimes.

As the special rapporteur on the negative impact
of unilateral coercive measures on the enjoyment of
human rights A. Douhan stresses “states are free to
apply means of pressure <...> the illegality of which
is excluded under international law, in particular, in
the course of countermeasures taken in response to
violations of international law committed against it or

8Guidelines on implementation and evaluation of restrictive measures (sanctions) in the framework of the EU common foreign
and security policy of 4 May 2018. Para 14, 60 [Electronic resource]. URL: https://data.consilium.europa.eu/doc/document/ST-5664-
2018-INIT/en/pdf (date of access: 17.04.2021) ; Sanctions and anti-money laundering act 2018 [Electronic resource]. URL: https://
www.legislation.gov.uk/ukpga/2018/13/contents/enacted (date of access: 19.04.2021).

"Global Magnitsky human rights accountability act of 18 April 2016. Sec. 284 [Electronic resource]. URL: https://www.govtrack.

us/congress/bills/114/s284/text (date of access: 18.04.2021).

80yustice for victims of corrupt foreign officials act (Sergei Magnitsky law) SC 2017, ¢ 21 [Electronic resource]. URL: https://www.
canlii.org/en/ca/laws/astat/sc-2017-c-21/latest/sc-2017-c-21.html (date of access: 17.04.2021) ; About sanctions (Australian laws)
[Electronic resource]. URL: https://www.dfat.gov.au/international-relations/security/sanctions/about-sanctions#measures (date of

access: 18.04.2021).

81Guidelines on implementation and evaluation of restrictive measures (sanctions) in the framework of the EU common foreign
and security policy of 4 May 2018. Para 61 [Electronic resource]. URL: https://data.consilium.europa.eu/doc/document/ST-5664-

2018-INIT/en/pdf (date of access: 17.04.2021).

82protection of human rights and fundamental freedoms while countering terrorism: report of the special rapporteur on the pro-
motion and protection of human rights and fundamental freedoms while countering terrorism. Para 16 [Electronic resource]. URL:
https://documents-dds-ny.un.org/doc/lUNDOC/GEN/N08/451/82/PDF/N0845182.pdf?OpenElement (date of access: 11.05.2021).

831bid.

84Yassin Abdullah Kadi and Al Barakaat International Foundation v. Council of the European Union and Commission of the Euro-
pean Communities : judgment of the Court (Grand Chamber) of 3 Sept. 2008. Joined cases C-402/05 P and C-415/05 P. Para 368, 370.

Eur(g?ean Court Reports 2008 I-06351.

Council regulation (EU) 2020/1998 of 7 December 2020 concerning restrictive measures against serious human rights viola-
tions and abuses // Official Journ. of the Europ. Union. Series Legislation. 2020. No. 410L. P. 1-12.
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in response to violations of erga omnes obligations as
formulated by the ICJ®.

Contemporary legislation of the EU as well as do-
mestic legislation of states, among others, can contain
the following possible grounds for the impositions of
restrictive measures:

e human rights violations (including widespread,
systematic or are otherwise of serious concern viola-
tions or abuses of freedom of peaceful assembly and of
association, freedom of opinion and expression, free-
dom of religion or belief)®7;

e certain types of transnational crime (serious cor-
ruption®, drug-trafficking®, transnational organised
crime®).

Meanwhile, the IC] mentioned the prohibition of
aggression, genocide, slavery, racial discrimination, tor-
ture and also the right to self-determination and certain
obligations under international humanitarian law as
examples of erga omnes obligations’'. A non-exhaustive
list of jus cogens norms developed by the ILC contains
the following examples of such norms: the prohibition
of aggression, genocide, crimes against humanity; racial
discrimination and apartheid, slavery, torture; the basic
rules of international humanitarian law; and the right
of self-determination®

Thus, it’s possible to assert that widespread, sys-
tematic or are otherwise of serious concern violations
or abuses of freedom of peaceful assembly and of asso-
ciation, freedom of opinion and expression, freedom of

religion or belief are unlikely to amount to erga omnes
obligations. The prohibition of corruption or other
transnational crimes doesn’t give rise to obligations
erga omnes. Therefore, freezing of assets as a possible
reaction to corruption or any other criminal offences is
quite questionable under international law. However, it’s
absolutely justifiable within criminal jurisdiction and
in the framework of mutual legal assistance in criminal
matters.

Nevertheless, almost any measures taken against
high-ranking officials within the criminal jurisdiction
of the state are not permitted under international law,
since those persons enjoy full immunity from foreign
criminal jurisdiction®®. The only exception to this de-
rives from legal obligations arising out from the Rome
Statute of the ICC (art. 91 (1k))*. Statutes of interna-
tional criminal tribunals don’t prescribe such a duty.
Neither does the statute of the international residual
mechanism for criminal tribunals.

Domestic laws vary in respect to exceptions provided
to those whose assets have been frozen. They may be
granted to satisfy the basic needs of natural or legal per-
sons, entities or bodies, and dependent family members
of such natural persons; to pay expenses associated with
the provision of legal services; for extraordinary expen-
ses; to be paid into or from an account of a diplomatic
or consular mission or an international organisation
enjoying immunities in accordance with international
law® ; for national security reasons; for the prevention

86Negative impact of unilateral coercive measures: priorities and road map. Report of the special rapporteur on the negative
impact of unilateral coercive measures on the enjoyment of human rights [Electronic resource]. URL: https://undocs.org/en/A/

HRC/45/7 (date of access: 19.04.2021).

"Council regulation (EU) 2020/1998 of 7 December 2020 concerning restrictive measures against serious human rights viola-

tions and abuses // Official Journ. of the Europ. Union. Series Legislation. 2020. No. 4101. P. 1-12 ; Global Magnitsky human rights
accountability act of 18 April 2016. Sec. 284 [Electronic resource]. URL: https://www.govtrack.us/congress/bills/ 114/5284/text (date
of access: 18.04.2021) ; Justice for victims of corrupt foreign officials act (Sergei Magnitsky law) SC 2017, c 21 [Electronic resource].
URL https ://www.canlii.org/en/ca/laws/astat/sc-2017-c-21/latest/sc-2017-c-21.html (date of access: 17.04.2021), etc.

8Global Magnitsky human rights accountability act of 18 April 2016. Sec. 284 [Electronic resource]. URL: https://www.gov
track.us/congress/bills/114/s284/text (date of access: 18.04.2021) ; The Global anti-corruption sanctions regulations [Electronic re-
source]. URL: https://www.legislation.gov.uk/uksi/202 1/488/regulation/6/made (date of access: 19.04.2021) ; Executive order 13818
of 20 December 2017 blocking the property of persons involved in serious human rights abuse or corruption. 82 FR 60839 ; Justice
for victims of corrupt foreign officials act (Sergei Magnitsky law) SC 2017, ¢ 21 [Electronic resource]. URL: https://www.canlii.org/
en/ca/laws/astat/sc 2017-c-21/latest/sc-2017-c-21.html (date of access: 17.04.2021), etc.

“Executive order 12978 of 21 October 1995 blocking assets and prohibiting transactions with significant narcotics traffickers.
60 FR 54579.

PExecutive order 13863 of 15 March 2019 taking additional steps to address the national emergency with respect to significant
transnational criminal organisations. 84 FR 10255 ; Executive order 13581 of 24 July 2011 blocking property of transnational crimi-
nal orgamsatlons 76 FR 44757.

91Barcelona traction, light and power company. Judgment // Annual Reports of Internatl. Court of Justice. 1970. P. 3. Para 33, 34 ;
Legal consequences of the construction of a wall in the occupied Palestinian territory. Advisory opinion // Annual Reports of Inter—
natl. Court of Justice. 2004. P. 136. Para 155 ; Legality of the threat or use of nuclear weapons. Advisory opinion // Annual Reports of
Internatl. Court of Justice. 1996. P. 226. Para 79, etc.

Peremptory norms of general international law (jus cogens): text of the draft conclusions and draft annex provisionally adop-
ted by the Drafting Committee on first reading. A/CN.4/L.936 [Electronic resource]. URL: https://documents-dds-ny.un.org/doc/
UNDOC/LTD/Gl9/147/22/PDF/G1914722 pdf?OpenElement (date of access: 11.05.2021).

%Case concerning the arrest warrant (the Democratic Republic of Congo v. Belgium). Judgment // Annual Reports of Internatl.
Court of Justice. 2002. P. 3. Para 54 ; Immunity of state officials from foreign criminal jurisdiction text of draft articles 1, 3 and 4 pro-
visionally adopted by the Drafting Committee at the sixty-fifth session of the International Law Commission. A/CN.4/L.814 [Elec-
tronic resource]. URL: https://documents-dds-ny.un.org/doc/lUNDOC/LTD/G13/611/78/PDF/G1361178.pdf?OpenElement (date of
a(:cess 19.04.2021)

%4Rome statute of the International Criminal Court of 17 July 1998. 2187 UNTS 3.

%Council regulation (EU) 2020/1998 of 7 December 2020 concerning restrictive measures against serious human rights viola-
tions and abuses // Official Journ. of the Europ. Union. Series Legislation. 2020. No. 4101I. P. 1-12.
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or detection of serious crime in the sanctioning state or
elsewhere®®; under a discretional right of a competent
public official to cease the sanctions’’; under a discre-
tional right of a competent public official to grant to
any person from targeting state a permit to carry out
a specified activity or transaction, or class of activity or
transaction®®, etc.

Unfortunately, contemporary UCMs’ regimes include
measures imposed within administrative jurisdiction of
state and don’t provide necessary temporal limits for
freezing of assets (with an exception set forth in art. 9
of the Autonomous sanctions regulations of Austra-
lia®). However, since countermeasures have temporal
character, freezing of assets, in any case, should also
be adopted on a limited period of time. The provisional
character of these measures is a reasonable balance
between public interest in the fight against crime and
international interest in ensuring state sovereignty
and non-interference in domestic affairs of any state.
Moreover, as it has been stated before it derives from
human rights law.

Notably, that any restrictive measures adopted
against troika within administrative jurisdiction can
be justified if only they are taken with respect to pri-
vate acts of these officials. That is a minimum legal
standard, deriving from art. 31 of the Convention on
special missions.

As it’s stipulated by art. 21 of this treaty the head
of State “shall enjoy in the receiving state or in a third
state the facilities, privileges and immunities accorded
by international law to heads of state on an official visit”,
the head of the government, the minister of foreign af-
fairs “shall enjoy in the receiving state or in a third state,
in addition to what is granted by the present conven-
tion, the facilities, privileges and immunities accorded
by international law”'%. Art. 31 of the convention on
special missions is applicable to high-ranking officials
only when they are on the territory of the receiving
state. However, it’s unclear whether this is relevant to
heads of state, heads of government and ministers of

foreign affairs that are not present in the territory of
the receiving state.

As it was suggested in the resolution “any state can
take provisional measures with respect to funds or as-
sets, as are necessary for the maintenance of control over
them while the legality of the appropriation remains
insufficiently established”!%!.

The uncertainty concerning the scope of personal
immunity of heads of state, heads of government and
ministers of foreign affairs from foreign administra-
tive jurisdiction makes it possible to solve this problem
through the interpretation of the conclusions on per-
sonal immunities made by the IC]J. In particular, the IC]
held that immunity ratione personae protects its holder
“against any act of authority of another state which
would hinder him or her in the performance of his or
her duties”!?2. Thus, the determining factor in asses-
sing whether or not there has been “an attack” on the
immunity of “troika” is the existence of a constraining
act of authority'®.

It’s possible to conclude that since freezing of assets,
by nature, is a coercive measure it can be justified if
taken as countermeasures, under a resolution of the UN
Security Council, under requests of international cri-
minal tribunals, in the framework of mutual assistance
in criminal matters. Moreover, any freezing of assets
as such should comply with human rights obligations
of a state regardless of whether they are taken within
criminal or administrative jurisdiction.

As it has been indicted before, freezing of assets can’t
be applied against troika since they enjoy full immunity
from foreign criminal jurisdiction. The same measures
taken within administrative jurisdiction can’t be applied
if only they are prescribed by the UN Security Council,
imposed as countermeasures in response to violations
of international law committed against it or in response
to violations of erga omnes obligations as formulated
by the ICJ, taken in respect to private assets or funds
of such high-ranking officials on a provisional basis
while the legality of the appropriation remains insuf-

%Sanctions and anti-money laundering act [Electronic resource]. URL: https://www.legislation.gov.uk/ukpga/2018/13/con-

tents/enacted (date of access: 19.04.2021).

"Global Magnitsky human rights accountability act of 18 April 2016. Sec. 284 [Electronic resource]. URL: https://www.govtrack.

us/congress/bills/114/s284/text (date of access: 17.04.2021).

BJustice for victims of corrupt foreign officials act (Sergei Magnitsky law) SC 2017, ¢ 21 [Electronic resource]. URL: https://

www.canlii.org/en/ca/laws/astat/sc-2017-c-21/latest/sc-2017-c-21.html (date of access: 17.04.2021) ; Sanctions and asset-free-
zing (Jersey) law [Electronic resource]. URL: https://www.jerseylaw.je/laws/enacted/Pages/L-02-2019.aspx#_Toc4140013_(date of
access: 19.04.2021) ; Autonomous sanctions regulations 2011 [Electronic resource]. URL: https://www.legislation.gov.au/Details/
F2011L02673#:~:text=These%20Regulations%20facilitate%20the%20conduct,targeting%20those%20entities%200r%20persons
(date of access: 19.04.2021) ; Sanctions and anti-money laundering act [Electronic resource]. URL: https://www.legislation.gov.uk/
ukpga/2018/13/contents/enacted (date of access: 19.04.2021).

% Autonomous sanctions regulations 2011 [Electronic resource]. URL: https://www.legislation.gov.au/Details/F2011L02673#:~:
text=These%20Regulations%20facilitate%20the%20conduct,targeting%20those%20entities%200r%20persons (date of access:
19.06.2021).

10¢onvention on special missions of 8 December 1969. 1400 UNTS 231.
Immunities from jurisdiction and execution of heads of state and of government in international law [Electronic resource].
URL: https://www.idi-iil.org/app/uploads/2017/06/2001_van_02_en.pdf (date of access: 13.04.2021).
Case concerning the arrest warrant (the Democratic Republic of Congo v. Belgium). Judgment // Annual Reports of Internatl.
Court of Justice. 2002. P. 3. Para 53.
103Certain questions of mutual assistance in criminal matters (Djibouti v. France). Judgment // Annual Reports of Internatl. Court
of Justice. 2008. P. 177. Para 170.
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ficiently established. The latter should not constitute
a constraint to a sovereign act of authority.

All the aforementioned makes it possible to come to
the following conclusions:

1. Travel bans and freezing of assets taken against
heads of state, heads of governments or ministers of
foreign affairs taken as UCMs are adopted within the
administrative jurisdiction of states. All these measures
should be imposed in the light of obligations under in-
ternational law on immunity. However, contemporary
international law doesn’t define precisely the scope of
personal immunity from foreign administrative juris-
diction.

2. Travel bans as such are unfriendly but legal mea-
sures under international law. However, a sovereign
right of any state to restrict the presence of undesira-
ble foreigners on its territory is limited when it comes
to troika. High-ranking officials should be allowed to

travel not only to take part in the meetings conducted
within or under the auspices of the UN and the OSCE,
but also in any events commensurate to the UN Charter
or peremptory norms of international law.

3. Freezing of assets is a coercive measure. It can
be justifiable as a UCM if taken as a countermeasure
or in accordance with a binding resolution of the UN
Security Council.

Freezing of assets taken within administrative juris-
diction can be applied against heads of state, heads of
government and ministers of foreign affairs not present
in the territory of a foreign state if only they are imposed
on a provisional basis in respect to private assets or
funds of such high-ranking officials while the legality
of the appropriation remains insufficiently established.
The latter should not constitute a constraint to a sove-
reign act of authority and hinder high-ranking officials
in the performance of their duties.
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