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BEAAPYCD — AATBUA: AOCTMIKEHUA 1 ITPOBAEMBI
ABYCTOPOHHET'O COTPYAHUYECTBA (1992-2017)

B.T. LIAJJTYPCKHUIY

1)Beﬂopycc;am 2ocyoapcmeenHulli yHugepcumem, np. Hezasucumocmu, 4, 220030, 2. Mumck, Benapyco

IMocBsieHa aHaau3y 6e10pyCcCKO-IaTBMIICKMX OTHOIIEHMI Ha MPOTSIKeHUY Meproja rnocjie o6peTeHus ABYMsI CTpaHaMU
He3aBucuMocTH. CenaH BbIBOZ, O TOM, UTO IVIABHBIM MPEISITCTBMEM /ISl PACIIMPeHMs] JBYCTOPOHHETO COTPYIHMUYECTBA SIB-
JISTIOTCS CePbe3HbIe Pa3INUMs B TeOTIONTUTUIECKMX YeTpeMIeHnsIX MHCKa 1 PUrn 1, Kak ciefcTBme, pasinyHoe OTHOIIEeHe
CTpaH K mpobemMe IpaB YeroBeKa ¥ MCTOPUUYECKON MoauTyKe. OTMeUeHO, YTO MMeIOIMecs] pa3HOMIACKSI BPSIZ, I MOTYT
OBbITh YCTpPaHEeHBI B O/Kaiiiiye roJbl, OJHAKO TaKkye MPeMMYILecTBa, Kak reorpaduyueckoe cOCeICTBO JIBYX CTPaH, KYJAbTyp-
Has ¥ UCTOpUYecKasi 611M30CTb 6eI0PYCOB U JIATBUIAIIEB, CTysKaT GIaronpusTHBIMM (GakTopaMu Ijsl HanaxkmuBaHus addex-
TMBHOTO B3aMMOZECTBUSI B 9KOHOMMYecKoii chepe. IIpeanpuHuMaeTcs MOMbITKA ONPeeUuTb TOUKM POCTa B IBYCTOPOH-
HUX OTHOIIEHUSIX, & TAK)KE BBISIBUTH ITPOOIEMbI, KOTOPBIE MOTYT ObITh YCTPaHEHbI 6e3 cepbe3HbIX (DMHAHCOBBIX BIOSKEHMIA.

Kntouessle cnosa: 6e10pyccKo-IaTBUICKYE OTHOIEHWST; BHEIHSST TTOAMUTKKaA Benapycu u JlaTBum; auacropa; eBpope-

T'MOHBI; TOpOOa-IIapTHEPhbI; MaJioe IIPUTPaHNYHOE OBV>KEeHIEe.

If we try to formulate the most general characteris-
tics of the interstate relations between Belarus and
Latvia after the establishment of diplomatic relations
(7 April 1992), it can be concluded that the quality and
level of cooperation between the countries did not
fully correspond to the existing capacity for coope-
ration. The countries with a common border (about
193 kilometers), cultural and historical community, did
not demonstrate stable contacts in the most important
areas.

The discrepancy between reality and opportunity
was especially evident at the political level. This can
be confirmed by a number of criteria and data, inclu-
ding the intensity of visits at the high level, the num-
ber and level of signed bilateral agreements. Visits to
Latvia by the Head of the Belarusian government were
paid in 1998, 2001, 2008, 2010 and 2016. In 1994, 1995
and 2009 Belarus accepted the Prime Minister of Lat-
via. At the same time, the number of Belarusian-Lat-
vian high-level visits was seriously inferior to the in-
tensity of the exchange between official delegations
of Latvia with neighbouring and some other countries.
Especially if we note that the last (it was also the first)
meeting between the Heads of the two states was held
in September 1997 on the margins of the multilateral
summit in Vilnius. The scale of the legal base within
the Belarusian-Latvian cooperation, which consists of
27 interstate and intergovernmental agreements and
16 interagency agreements, is also not impressive [1].

Intensification of contacts at the level of ministers
and deputy ministers of foreign affairs of Belarus and
Latvia starting from 2014 may be stated as a positive
trend. Thus, the Belarusian Minister V. Makei visited
Riga (February 2014, July 2016). In 2015 the Foreign
Ministers of Belarus and Latvia met again in Minsk and
Riga. In July 2017 a visit to Minsk was made by the Lat-
vian Minister E. Rinkévics.

Consultations between ministries of foreign affairs
at the level of deputy ministers and heads of structural

divisions have become regular. Last Belarusian-Latvian
political consultations took place in Riga on 10 April
2017 and touched upon such important topics as
pan-European cooperation and the Eastern Partner-
ship, security and interaction within the framework of
international organizations, conjugation of European
and Eurasian integrations, etc. The Belarusian side was
represented at the event by the Deputy Foreign Minis-
ter of Belarus Oleg Kravchenko, and Latvian — by the
State Secretary of the Ministry Andrejs Pildegovics.

During visits to neighbouring countries, diplomats
often plan events that go beyond the official program.
Thus, during the visit to Belarus (27 September 2016),
the State Secretary of the Ministry of Foreign Affairs
of the Republic of Latvia A. Pildegovics delivered a lec-
ture to the students of the faculty of international re-
lations of Belarusian State University, where he gave
an objective and frank assessment of the internal situ-
ation in his country, analysed the state and prospects
of the Latvian-Belarusian relations. During the visit of
the Minister E. Rinkévics (July 2017), presentation of the
“History of Latvia” written in Belarusian by the Latvian
researchers took place [2].

The analysis of political relations as a whole em-
phasizes the relevance of posed questions: why the ca-
pacity of the two neighbouring countries, close to each
other not only geographically, is realized only partial-
ly? What objective and subjective obstacles signifi-
cantly impeded cooperation between the two states
and nations?

The opposite of geopolitical aspirations. An im-
portant or even the most important reason for the in-
hibition of cooperation between the two neighbouring
countries was their opposite geopolitical aspirations.
Geopolitics dictated the choice of not only the allies
and the political and economic model of the state, but
also of the value orientations that affect perception of
the view of the world. The Latvian society in the late
1980s took a firm course to restore the country’s inde-
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pendence and early renunciation of the Soviet legacy.
The Latvian state and most of its society saw them-
selves exclusively as part of the military-political and
economic integration groups of the West. Already in
December 1991 Latvia joined the North Atlantic Co-
operation Council. On 2 April 2004, the Latvian flag as
of the full member of NATO appeared on the flagstaff
at the headquarters of the Organization in Brussels.

In turn, Belarus, after becoming an independent
state, widely used the Soviet experience accumulated
in the previous decades in the new political conditions.
Russia invariably remained its main ally, with which,
according to the agreements concluded in December
1999, construction of the Union State began. Minsk ac-
tively participated in all the integration processes led
by Moscow. On the contrary, relations between Latvia
and Russia did not go beyond the cool ones. Under the
circumstances, the nature of the Belarusian-Latvian
relations was closely dependent on cooperation on the
lines West — Russia, Latvia — Russia, Belarus — Russia.

A different attitude to the problem of human
rights and historical policy. The second important
factor — a different approach to the problem of hu-
man rights, to the evaluation of historical events and
facts — follows from the first circumstance explaining
why the political relations between Minsk and Riga did
not demonstrate successful dynamics. Opposite assess-
ments of the past were often declared in the two states.
This, above all, related to the events of the XX-XXI cen-
turies (World War II, the postwar development of the
Soviet republics, the role of the United States in world
politics, etc.).

An official interpretation by Latvian authorities
of the events of the Second World War provoked the
most acute rejection from the part of the leadership of
Belarus. Thus, in March 1998, the Belarusian side of-
ficially condemned the heroization of the Latvian SS
Legion [3, p. 149-150]. In 2012 the Belarusian side rep-
resented by the Ministry of Foreign Affairs expressed
an official outrage about the appearance in the center
of the Latvian city of Bauska of a monument to the Lat-
vian SS Legion. The official representative of the Be-
larusian Foreign Ministry A. Savinykh called this fact
“an encroachment on the common European historical
values” [4].

The problem of violation of the rights of the Rus-
sian-speaking population in Latvia and Estonia was
the second most important topic of discord in bilater-
al relations. In particular, assessment of the situation
with the Russian language in the neighbouring coun-
try, as well as with the so-called “non-citizens” was
contained in the statements of the Belarusian Foreign
Ministry in April 1994 and March 1998. In 2013, the
Belarusian Foreign Ministry devoted the section of the
report “Human Rights Violations in Certain Countries
in 2012” to Latvia [5]. In particular, two full pages were
allocated to Latvia in a 49-page report. The approach-

es of the Belarusian Foreign Ministry expressed in the
report caused a sharp rejection of the opponents. Thus,
the Minister of Foreign Affairs of Latvia E. Rinkévics
noted that Belarus tries to hide its own problems with
democracy with its statements on human rights vio-
lations in Latvia and a number of other countries [6].

The claims of the official Riga to the Belarusian
government were well known. Some of them got scan-
dalous fame. So, the Minister of Defense of Latvia in
May 2001 stated that Belarus could act as “the probab-
le enemy of Latvia”. The statement of the high-ranking
politician of the neighbouring country caused an im-
mediate protest from the Belarusian Foreign Ministry
[7, p. 125]. In 2005 the Ministry of Foreign Affairs of
Latvia included assistance to democratization of Be-
larus into the list of the foreign policy priorities of the
Latvian state. In March 2006, the Latvian Foreign Mi-
nister A. Pabriks at the meeting of the EU Council for
General Affairs and External Relations stated that the
European Union should not allow access both to the
highest officials of Belarus, and also to those journa-
lists who support the Belarusian authorities. On 15 May
2006, he urged the leaders of Latvian universities to
consider the possibility of accepting Belarusian stu-
dents who do not have an opportunity to study in their
country because of political convictions.

In 2011, Latvia condemned the conviction of the
Belarusian human rights defender A. Bialiatski, and
in 2012 called on Belarus to ensure respect for human
rights and conduct democratic elections, as well as to
release political prisoners. Diplomatic scandals also
happened in the history of relations between the two
countries.

At the same time, it should be noted that after the
economic crisis in Latvia, which erupted as a result of
global economic shocks in 2008, the rhetoric of the of-
ficial Riga towards Minsk has become more moderate.
Pragmatism of the economy required expanding coope-
ration with Belarus and, as a result, a more construc-
tive dialogue. This trend has not gone unnoticed in the
European structures. Thus, the European Council on
Foreign Policy in its report on the “Rule of Law, De-
mocracy and Human Rights in the Eastern Neighbour-
hood” (2013) attributed Latvia, together with Slovakia,
to “sloths” among the EU countries in liberalization of
the Belarusian policy. The most “active” member states
in this direction were Germany, Poland and Sweden [8].

The annual report of the Minister of Foreign Affairs
on the results achieved and forthcoming work in the
sphere of the country’s foreign policy and on the issues
of the European Union, published on the website of the
Ministry of Foreign Affairs, gives a compact idea of the
Belarusian vector of Latvian foreign policy. In particu-
lar, almost half of the page is allocated to Belarus in
a 37-page document of the Minister for 2016, which is
slightly more than in 2015. An active support by the of-
ficial Riga of “further deepening of relations between
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the EU and Belarus” within the framework of the policy
of critical interaction with Belarus (implementation of
a 29-stage plan) is noted in the report. It is emphasized
that as a result of this approach, in February 2016 most
of the EU sanctions against Belarus were cancelled. Lat-
vian MFA called border control and supervision, educa-
tion, science and culture as the most acute spheres in
bilateral cooperation between Latvia and Belarus.

Along with the declaration of certain shifts in bila-
teral relations, Latvia, through its foreign policy de-
partment, as in previous years, continued to urge Bela-
rus to undertake further efforts to uphold the norms of
democracy and human rights. In order to move along
these lines in 2017, Latvia did not commit itself to con-
tinue supporting the reform process by transferring
Belarus’ experience in organizing democratic elections
and introducing Bologna standards into the Belarusian
higher education [9].

The above-mentioned approaches of the official
authorities of Belarus and Latvia to bilateral ties allow
us to conclude that in the short term one should not
expect a significant improvement in political interac-
tion. However, this thesis does not in any way mean
that the Belarusian-Latvian cooperation has reached
its limit. There are many areas of interaction with good
prospects for success. This success, in turn, can favou-
rably influence the overall state of interstate relations.

Factors that positively influence the interaction
between Belarus and Latvia. As noted above, mutu-
al economic interest should be attributed primarily to
factors contributing to the strengthening of bilateral
relations. One of the most important areas of coopera-
tion between Belarus and Latvia has been and remains
the transport and transit sphere. Both countries are
interested in optimal and guaranteed export channels
to third countries through the seaports of Latvia. This
circumstance acquired special relevance for the Baltic
country in conditions of the Russian cargo traffic re-
duction.

Within the framework of the Belarusian-Latvian
intergovernmental commission on economic and scien-
tific-technical cooperation, a working group on trans-
port has been established. In addition, meetings of the
Belarusian-Latvian Joint Commission on the Interna-
tional Road Transport are held annually (the last meet-
ing was held in May 2016 in Minsk).

Traditionally, Belarusian export cargoes rank se-
cond in the total volume of rail transport in Latvia.
In 2014, 6.2 million tons of Belarusian goods were
transported. In 2015, the volume of traffic increased
1.5 times (10 million tons), and the total cargo traffic
between Latvia and Belarus reached 30.8 million tons.
In 2016, 15.6 million tons of cargo (including 5.4 mil-
lion tons of oil products, which accounted for 79 % of
all oil cargo transported by Latvian rails) were trans-
ported by rail from Belarus to Latvia. Belarusian pe-
troleum products, timber, chemical goods, metal pro-

ducts, food products, and automotive equipment are
transported through the Latvian seaports.

The two countries, together with Estonia and Uk-
raine, are implementing the project of the container
block-train ZUBR, connecting the ports of the Baltic
and Black Seas along the regular route Tallinn — Riga —
Minsk — Odessa / Ilyichevsk. Operators of the train are:
BTLC State Enterprise (Belarus), EVR Cargo (Estonia),
LDZ Cargo Logistics (Latvia), Center of Transport Ser-
vice “Liski” (CTS “Liski”) (Ukraine), Calea Ferata din
Moldova (State Enterprise “Railway of Moldova”). The
train includes wagons with universal and specialized
containers, including refrigerated ones. The dispatch
and arrival of containers on fitting platforms using
ZUBR train technology is possible from all stations of
the Belarusian Railways (in 2015 more than 3.4 thou-
sand containers were transported) [10].

The opening of the Representative Office of the
Latvian Railway in Minsk (January 2017) was an in-
dicator of the interest in intensifying cooperation in
the field of rail transportation. Una Vitola became the
head of the representative office of the Latvian Rail-
way in Minsk. She previously was the representative of
the Latvian Ministry of Transport in Russia [11].

In the long term, involvement of Belarus into the
large-scale Chinese project “One Belt — One Road” will
help to increase the attractiveness and expand op-
portunities for Belarusian-Latvian cooperation in the
field of transit.

A set of relations connected to the so-called “low
politics”, i. e. relations at the regional and municipal
levels, cooperation in the sphere of culture, tourism,
interaction of non-governmental organizations of the
two states can be included into the list of favourable
factors for the development of Belarusian-Latvian co-
operation.

Regional links. As an inheritance from the USSR,
neighbouring states received such an effective form of
cooperation as partnership relations between cities
and regions. Obviously, these ties were revived in new
conditions and in a new format. The interest in com-
prehensive development of districts and cities inevita-
bly led far-sighted leaders of the local government to
search for new resources, and hence — for potentially
useful partners in neighbouring countries. Thus, by the
mid-2000s twin townships were established by Minsk
and Riga, Vitebsk and Daugavpils, Gomel and Liepaja,
Baranovichi and Jelgava, Lida and Jekabpils.

Other cities and regions of Belarus and Latvia ac-
tively interacted based on both pragmatic interests
and longstanding human neighbourly contacts.

By 2016, about 60 agreements on twinning and
partnership relations were signed. Following the exam-
ple of other countries, the practice of holding general
meetings of partner cities was developed. The meet-
ings were held: Novopolotsk (May 2012), Daugavpils
(May 2013). The third meeting was held in Orsha in
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April 2015. 31 cities of Belarus (71 representatives of
local authorities and business circles) and 21 cities of
Latvia (63 heads of city and district services, as well as
business) took part in it.

The topic “Implementation of mutual interests
aimed at improving the quality of life and well-being of
the population” was defined as the main problem for
discussion. Ambassadors of both countries M. Popkovs
and M. Dolgopolova, heads of the Association of Local
Authorities and Local Governments of Latvia, deputy
chairmen of the regional executive committees of the
Belarusian regions attended and spoke at the meet-
ing in Orsha. In addition to the general meetings, the
discussions were held within the framework of three
sections: “Trade and economic cooperation in the field
of the industry”, “Implementation of regional partner-
ship projects as a factor of sustainable development
and interstate cooperation”, “Implementation of pro-
jects in education, youth policy and cultural coopera-
tion”. A lot of attention was paid to the development of
business infrastructure and business contacts.

Representatives of cities and regions of the two
countries repeatedly stressed their interest in mutual
expansion of contacts, stressed the need to share their
work experience. For example, the head of the Valmiera
regional Duma, in particular, noted that in Orsha and
the Orsha district, as well as in the whole country, “the
correct social policy aimed at ensuring the well-being
of people, as well as securing young people in local en-
terprises” is carried out.

The Vitebsk and Latgale regions demonstrated the
greatest number of examples of cooperation. During
the past 2 years the partner cities of these regions
were able to achieve visible results. This was demon-
strated in Orsha, where 3 new twinning agreements
were signed: Chashniki - Vilaka, Dubrovno — Dagda,
Glubokoe - Vilani. The next meeting of the cities of
Belarus and Latvia is planned for 2017 [12].

Depending on the size of cities, specific forms
of interaction were also used. As an example of
successful cooperation of small towns, we can cite
the cooperation of Verkhnedvinsk and Kraslava.
The regional media widely covers meetings of the
leadership of local authorities of the two countries. So,
in September 2015 the delegation of Verkhnedvinsk
district headed by the chairman of the district exe-
cutive committee Igor Markovich took part in the ce-
lebration of the Day of Kraslava. Belarusians were not
only guests, but also active participants of celebratory
events. Among the 19 teams from Latvia, Lithuania and
Belarus, the Verkhnedvinsk Cheese and Butter Making
Plant team performed at streetball competitions. Ver-
khnedvinsk sportsmen conducted 9 games, 5 of which
they won. The team performed in the uniform with the
logo of its enterprise. Flags, booklets and other facto-
ry promotional attributes were distributed among the
participants of the festival.

Verkhnedvinsk residents also did not miss the op-
portunity to discuss with their Latvian partners the
prospects for cooperation in various fields. Participa-
tion of the President of Latvia Raimonds Véjonis in the
event gave the weight to international contacts [13].

Cooperation between the capital cities is the most
impressive. The start of a new period of cooperation
between Riga and Minsk was given by the Agreement
between the Riga City Council and the Minsk City
Executive Committee signed on 29 March 1999. Prac-
tice itself prompted the most real forms of coope-
ration. So, in October 2014 the Days of Minsk were
held in Riga, and in May 2016 the Days of Riga - in
Minsk. In April 2015 the leaders of the city authorities
A. Shorets and N. Ushakov signed a cooperation prog-
ramme between the Minsk City Executive Committee
and the Riga City Council for 2015-2017. According to
the signed document, the Latvian and Belarusian capi-
tals have committed to actively develop cooperation in
the field of tourism, monument protection, communal
services, social policy and medicine, as well as in the
field of environmental protection. The Mayor of the Be-
larusian capital A. Shorets noted that the tourist expe-
rience of Riga, as well as the inflow of investments from
the neighbouring country is especially interesting for
Minsk. The head of Minsk also pointed out the interest
of the city authorities in creation and functioning of pri-
vate kindergartens, development of the historic center
of Riga and parking space of the city as a whole [14; 15].

A new and very promising step forward was the
success of the joint bid of Minsk and Riga to host the
World Hockey Championship in 2021. Initially, Belarus
planned to fight for the forum independently, but af-
ter the visit of the Latvian delegation to Minsk in No-
vember 2016 it was decided to join forces. It became
known that the two countries have submitted a joint
application for the Ice Hockey World Championship —
2021 on 19 January 2017. Voting for the choice of the
hosts of the World Championship — 2021 was held on
19 May 2017 in Cologne at the annual congress of the
International Ice Hockey Federation. The bid of Minsk
and Riga won against Finland’s Tampere and Helsinki,
which also claimed to host the tournament. The day be-
fore, on 18 May the city-applicants held presentations
of their applications. During the general presentation
Nile Ushakov promised the guests of the champion-
ship democratic prices. For example, the cost of beer is
planned to be determined within 2.20 euros for a glass
in Riga, and in Minsk — even cheaper. The head of the
executive power of Minsk, Andrei Shorets, continued
the jocular topic, adding that in the Belarusian capital
beer will cost buyers only 1 euro [16].

The parties have repeatedly expressed the hope
that preparation and holding of the World Hockey
Championship in Belarus and Latvia will intensify the
work on creating joint tourism products and routes,
improving the automotive infrastructure and roadside
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service in order to maximize the use of the tourist po-
tential of the two countries.

Tourism and human contacts. In recent years, bi-
lateral cooperation in the field of tourism has started
to expand, primarily in the border areas. In particu-
lar, in 2014 2348 organized tourists from Latvia visi-
ted the Republic of Belarus, in 2015 — 2337 tourists, in
2016 — already 2967 persons (7.8 % of the total number
of tourists outside the CIS). Despite modest figures in
terms of the number of organized tourists who visited
Belarus in 2016, Latvia ceded only to Russia, Ukraine,
Poland and Lithuania. It should be noted that in 2016,
216 tourists from Latvia rested in Belarusian agricul-
tural homesteads (a rapidly developing sector of Bela-
rusian tourism services). As for the Belarusian citizens,
the statistics of tourist trips to Latvia are as follows:
2014 - 8409 tourists, 2015 - 5463 tourists, 2016 -
3377 tourists [17, p. 27].

A much bigger number of citizens of Belarus and
Latvia visited neighbouring countries for reasons other
than tourism (business and private visits, small border
traffic, etc.). From 2010 to 2015, Belarus was visited
by 33 683 310 foreigners, including from Ukraine -
10 278 720, Poland - 3 224 927, Lithuania — 6 099 167,
Moldova - 1 432 109, Latvia — 909 570. Thus, in terms
of the number of visits to Belarus, Latvian citizens tra-
ditionally occupied the fifth place (without accounting
Russian citizens) [18].

Despite the geographical proximity of the countries,
achievements in the sphere of tourism cannot be called
impressive. Although, it should be noted that after the
World Hockey Championship in Minsk in 2014, the si-
tuation has begun to change for the better. In August
2016 an accord was reached to conclude the agreement
on cooperation and partnership between the Informa-
tion and Tourist Center “Minsk” and the Riga Bureau
for the Development of Tourism “Live Riga”.

Within the framework of the promotion of Belaru-
sian tourism services abroad, two photo exhibitions
were presented in Latvia — “Belarus Today” by BelTA
and “Nesvizh is the heritage of the world culture”, pre-
pared by the administration of the National Historical
and Cultural Museum-Reserve “Nesvizh”. A presenta-
tion of the possibilities of the National Park “Belo-
vezhskaya Pushcha” was also held with the participa-
tion of the management and employees of the park.

In our opinion, the development of event tourism
has serious prospects. Visit by the citizens of Latvia of
the mentioned above World Hockey Championship in
Minsk can be given as a striking example.

Representatives of participating teams (including
Latvia), the leadership of the International Ice Ho-
ckey Federation, high guests, as well as the fans no-
ted the high level of organization of the Ice Hockey
World Championship in Minsk. Games of the World
Championship were broadcasted in 120 countries of
the world, more than 1 billion spectators watched

the matches. More than 80 thousand foreigners from
46 countries visited the Championship, including more
than 31 thousand foreign citizens from countries, with
which Belarus has visa relations. Taking advantage of
the right of visa-free entry to the Championship, thou-
sands of Latvians visited Belarus.

Diaspora. Presence of the Belarusian and, respec-
tively, Latvian diaspora in the neighbouring countries
serves an effective link in relations between the two
countries. Belarusians of Latvia is the second largest
national minority in the country (3.4 percent of the po-
pulation in early 2016 or 66 thousand people). 2748 Be-
larusians of Latvia have the citizenship of the Republic
of Belarus.

According to the 2009 census, 1549 Latvians by na-
tionality resided in the Republic of Belarus, which was
significantly less than according to the 1999 census
(2239 people).

The main reason for the existence of a significant
Belarusian diaspora in Latvia was a large-scale mi-
gration of the rural population to the nearest indus-
trial centers of Latvia throughout the post-war period.
Hundreds of boys and girls after completing the school
replenished the labour resources of Riga, Daugavpils,
other cities of the neighbouring republic. The logic of
young Belarusians was well understood then and now —
they wanted higher wages and better living conditions.
The collapse of the USSR, establishment of new state
borders have become a serious drama for many of our
fellow countrymen in Latvia.

Currently, there are Belarusian public organiza-
tions functioning in Latvia, including “Svitanak” and
“Pramen” (Riga), “Uzdym” (Daugavpils), “Spadchyna”
(Ventspils), “Zlata” and “Lyanok” (Jelgava), “Mara”
(Liepaja), “Susor’e” (Rézekne), “Spatkanne” (Jékabpils),
“Viaselka” (Kraslava), etc. The main goal of the orga-
nizations is popularization of the Belarusian culture,
language and traditions, preservation of the national
identity of the Belarusians in Latvia.

Some Belarusian organizations are part of the Union
of Belarusians of Latvia. Since 1994, the Belarusian-lan-
guage newspaper “Pramen” has been published by the
Union of Belarusians of Latvia. In 2015 the Belarusian
cultural and educational society “Uzdym” (Daugavpils)
began publishing the eponymous newspaper.

The Republic of Belarus pays special attention to
the development and support of the Riga’s main Bela-
rusian school, which since 2011 is named after Y. Ku-
pala. In 2013 a memorial plaque devoted to Y. Kupala
made in Belarus was installed on the school building.
A museum exposition dedicated to the life and work
of the great Belarusian poet, playwright and publicist
was opened in the school. In January 2015 the school,
where ethnic Belarusians and children of other natio-
nalities are studying, celebrated its 20™ anniversary.

The Union of Artists Belarusians of the Baltic States
“Mayu Gonar” is actively functioning in Latvia, which
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conducts its solo exhibitions, and also participates in
various exhibition events.

The Belarusian Information Center operates in the
Academic Library of the University of Latvia, which
provides literature, legal and tourist information about
Belarus, organizes cultural events.

The presence of Latvians in Belarus is less notice-
able. Since 1996 the public association “Union of Lat-
vians of the Vitebsk region "Daugava"” (the chairman —
Novikova Sandra Karlovna) has been functioning in Be-
larus. The society operates the Latvian Sunday School,
which trains children from 6 to 16 years. The Latvian
language, culture and history of Latvia are taught at
the school. There are also music and floristic classes
functioning for schoolchildren.

Achievements and problems of the cross-border
cooperation. Historically, the most active contacts are
maintained between the border areas. Belarusian-Lat-
vian borderland is not an exception.

Marked areas have similar and specific characteris-
tics. So, the local authorities of the regions and muni-
cipalities of the neighbouring countries have different
levels of independence: in Latvia there are legislatively
stipulated large powers of local self-government bo-
dies, in Belarus there is a more centralized manage-
ment system — the “power vertical”.

Both the northern regions of Belarus and the south-
ern regions of Latvia have experienced a serious popu-
lation decline in recent decades. Thus, at the beginning
of 2016 the population of the Verkhnedvinsk region
was a little over 22 thousand people. This is much less
than in 1996 (32 074 persons) and even closer to to-
day’s 2009 (24 974) [19].

A similar situation happened in the neighbouring
Kraslava region of Latvia. In 2017 the population of
the region numbered 14 963 inhabitants. This is sig-
nificantly less than it was in 2014 (16 291) [20].

The issue of population reduction worries not only
the power structures of both states, but also ordinary
citizens. With great concern they are asking about the
future of their native land: who will live and work in
the borderland in 10-20-30 years?

It is widely known that the most effective measure
for the development of any territory (including the
border area), for the preservation and expansion of the
population is the creation of attractive jobs, and there-
fore, new efficient and profitable industries, service
enterprises, tourist facilities.

In this vein, one should support optimism of au-
thors of the website of Verkhnedvinsk district execu-
tive committee of the Vitebsk region: “The border area
provides many opportunities, for example, to attract
investment and develop tourism, but no less than re-
sponsibilities. Verkhnedvinsk district is the first in Be-
larus to welcome guests from Latvia and Russia as well
as ordinary travelers. The region is the gate to the West
and the East” [21].

The advantage of the Belarusian-Latvian border
area is a well-developed transport infrastructure. There
are rail, road and water arteries connecting Belarus
with the Baltic countries and further the Northern Eu-
rope. Creation and development of transport corridors
is an important condition for the advance development
of the territories of the two states.

Another prerequisite for the socio-economic devel-
opment of the Pridvinsk Belarusian-Latvian border-
land is the high quality of the environment, as well as
the presence of numerous lakes and rivers, which crea-
tes broad opportunities for ecological, agrarian, and
event tourism. These advantages are noted by partners.

Euroregion “Ozerny krai”. Significant capacity
for development of the border is contained in the imp-
lementation of such an interstate project as the Euro-
region “Ozerny krai”. This cross-border structure es-
tablished in 1998 in the city of Kraslava (Latvia) like
all the other 186 Euroregions financed mainly by the
European Union is a good example of cooperation be-
tween the border areas of neighbouring countries.

Unlike direct contacts between districts, enter-
prises and institutions of the two countries, the for-
mat of the Euroregion envisages the inclusion of
more than two neighbouring areas into active coope-
ration. At present, the Euroregion “Ozerny krai” in-
cludes 30 members — 15 municipalities from Latvia,
7 municipalities from Lithuania and 8 administra-
tions from Belarus who jointly implement innovative,
creative projects.

With the support of the Norwegian Ministry of Fo-
reign Affairs and local and regional associations of local
governments, the first strategy of the Euroregion “Ozer-
ny Krai” for 2001-2007 was developed. The second pro-
gramme for the period from 2008 to 2013 was supported
by the Ministry of Foreign Affairs of the Republic of Lat-
via. The current Programme for 2014-2020 is financed
within the framework of the “3™ step” project of the
Latvia — Lithuania — Belarus cross-border cooperation
programme [22].

Undoubted achievements in functioning of the
Euroregion include a number of jointly implemented
initiatives.

Thus, representatives of the three countries took
part in the creation of five cross-border tourist routes
within the framework of the international project “Fos-
tering Capacity for Tourism Development in Latgale-
Utena-Vitebsk Cross Border Region” (BELLA DVINA 2).
As a result of the joint work, maps and descriptions of
tourist routes were prepared in Latvian, Russian, Lithu-
anian and English.

In particular, Verkhnedvinsk district received an
opportunity to improve the tourist infrastructure in
the form of beach arrangement with the installation
of sports and gaming equipment. 24 signs “Sightsee-
ing” and 10 information curbstones with the descrip-
tion of objects near the main tourist attractions were



Kypnaa besopycckoro rocyiapcTBeHHOro ynupepcurera. Mesxaynapoanbie ornomenus. 2017, Ne 2. C. 3—-12
Journal of the Belarusian State University. International Relations. 2017. No. 2. P. 3-12

established. A digital camera, printer, stationery goods
were purchased for a tourist information point. Repre-
sentatives of the district took part in five international
exhibitions.

In September 2014 the final conference within the
project of the European Union “Culinary service im-
provement in Latgale and Vitebsk regions, based on
culinary heritage concept” (BELLA CUISINE) was held
in Kraslava. As a result of the project, more than 50 ob-
jects of food and national culinary heritage of 6 dis-
tricts of Vitebsk region joined the European culinary
network, which priorities are popularization of culi-
nary achievements, preservation of national traditions
and customs. Training seminars, promotional tours
with participation of media and other events were
held. Information materials “Route of the culinary
heritage in Latgale region and Vitebsk region — tourist
map” were published.

In April 2013 another international project within
the EU “Healthy Lifestyle Formation in Border Regions
of Latvia and Belarus” was launched in the Preil Cul-
ture Center (Latvia). The project lasted for 1.5 years.
During this time, its participants held six competitions
of amateur athletes.

An important initiative implemented in the Eurore-
gion “Ozerny Krai” was the “Neighbour’s road” project
aimed at improving the Latvian — Belarus cross-bor-
der accessibility through simplified border crossing
points, increasing the level of knowledge of local resi-
dents about the procedure for crossing the border using
a simplified procedure.

It should be mentioned that over the past years
partners have accumulated experience of cooperation,
identified bottlenecks in the organization of cross-bor-
der cooperation. For example, representatives of the
Latvian part of the Euroregion leadership identified
obstacles to the border crossing, the high cost of tele-
communications between the EU and Belarus, and in-
sufficient connection of the rural population to the
Internet.

The sides recognized difficulties with the expan-
sion of tourist flows on the territory of the Euroregion.
Belarusian partners saw one of the reasons, that the
sphere of tourism did not become a priority for state fi-
nancing, the lion’s share of funds was still received by
industry and agriculture of the district and the region.

In connection with the abovementioned, we would
like to quote the comment left on the website of Verkh-
nedvinsk regional newspaper “Dzvinskaya pravda” by
one of its readers: “It would be necessary to conduct
more work on "Bella Dvina"”. Not much an advertised
project, but quite interesting one. And if to facilitate
visa regime for this project, it would be very good. Un-
fortunately, this does not depend on us” [23].

Thus, the difficulty of crossing the border between
Belarus and the Schengen zone is often referred as the
main problem.
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Small border movement. It should be noted that
an attempt to partially solve the problem of facilitating
the state border crossing was made by concluding the
Agreement between the Government of the Republic
of Belarus and the Government of the Latvian Republic
on Facilitation of Mutual Travel by Residents of Border
Territories of the Republic of Belarus and the Latvian
Republic, which was signed in Riga on 23 August 2010
and entered into force on 1 December 2011.

The border territories included settlements and
administrative-territorial units adjacent to the Belaru-
sian-Latvian border in the area up to 30 km. There were
altogether about 220 000 people, 65 000 out of whom
are residents of the Republic of Belarus (about 0.7 %
of the total population of the country and 5.4 % of the
population of the Vitebsk region) and 166 000 people
of the Latvian Republic (8,3 % of the population of the
whole country), who fall under this mechanism. Such
a significant difference in the population in favour of
Latvia can be explained by entry of Daugavpils into
the area, the second most popular city in the country
(89 thousand people).

Acceptance of applications for permits began on
1 February 2012, and the issuance of documents — on
1 March.

Residents of the border territories of Belarus and
Latvia have the right to visit border territories with-
out visas under special permits issued for a period of
one to five years at the Consulate General of Belarus in
Daugavpils and the Latvian Consulate in Vitebsk. A fee
of 20 euros is set for consideration of the application
for a permit. Pensioners, persons with disabilities and
children under the age of 18 may be exempted from the
fee on the basis of reciprocity.

As early as in 2012, 1.6 thousand people used the
simplified mechanism in Belarus (according to the
number of issued permits), while 9 500 people received
permits in the Republic of Latvia. In 2016, only the Con-
sulate General in Daugavpils issued 8.5 thousand per-
mits to residents of Latvia for small border traffic [24].
Statistics show a significant demand for small border
movement among the border population, especially
from the Latvian side. But the general figures of visit-
ing the border regions remain insignificant.

In our opinion, a not well-thought-out mechanism for
regulating visits to the border area of Belarus by foreign
citizens should be noted as a deterrent of mobility and
turism. For example, the procedure for issuing a permit
to the border area, which is a significant part of Verkh-
nedvinsk district, is currently quite expensive, it does
not involve the use of modern information technologies
(online registration and receipt of a pass). Foreigners, in-
cluding Russian citizens who wish to visit the Verkhned-
vinsk region’s border area, from 1 January 2017, should
apply in writing to the Polotsk Border Detachment (Po-
lotsk District, Farinovo village) or to the border outposts
of “Saveiki”, “Bigosovo” (Verkhnedvinsk district) [25].
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Let’s hope that the abovementioned difficulties are
of a technical nature and will be quickly overcome.

Life confirms that common borders, shared expe-
riences can unite people, contribute to solving social
and economic problems of border regions. With a com-
petent approach, the border status can bring serious
dividends.

Thus, it can be stated that cooperation between Be-
larus and Latvia in the period after the establishment

of diplomatic relations developed unevenly. In particu-
lar, it concerns interaction in the political sphere. At
the same time, the neighbourhood factor of the two
countries required that authorities overcome geopoli-
tical contradictions and search for mutually beneficial
areas for cooperation. To a large extent, the level of
cooperation in recent years has been improved due to
the economic interest and the use of the possibilities
of “low politics”.
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EBPA3UINCKAS MHTETPALIVS HA ITEPEITYTBE

A. M. BATYOPOBY

YBenopyccruti 2ocydapcmeennutii ynugepcumem, np. Hesagucumocmu, 4, 220085, 2. Mumck, Benapyce

PaccmaTpuBaeTcsl IPOIeCC €BPasmiiCKOi MHTETpaIu, aHATU3UPYIOTCS €ro MCTOKM, TTPO6IeMbI ¥ COBPeMEHHbIE TeH-
OeHuuu. B 1eHTpe BHMMaHMS aBTOpa CAeAyIol/e BOIIPOChI: eBpa3uiicKas MHTEerpauus Kak peakiusi Ha eBpOIeliCKyI0 MH-
Terpaiuio u pacupene HATO, eBpa3uiickasi MHTerpauusi B cgepe 6e3011acHOCTH, CTaAUM €BPa3sUiiCKO SKOHOMMUYECKOIT
uHTerpauyu, EBpasmiickuit 95KOHOMIUYECKUIi COI03 B eBPOIeiiCKOM KOHTEKCTe, conpsikeHne EBpa3miickoro 9KoHOM1YeCKoro
€0103a C KUTaCKOI MHUITMATUBOM «I10sICa U ITyTU», TIePCIeKTUBBI €BPa3uiiCKOl MHTerpalyn.

Knrouesste cnoea: vurerpaiiys; EBpasus; Pecriy6nuka Benapych; Poccuiickas @enepaiiys; Kasaxcran; Apmennst; Kpip-
rpi3cTad; EBpomneiickuit cO103; MHUIIMATUBA «IT0sICa U ITyTU»; TaMoskeHHbI c0103; paciuperHne HATO; Opranusanmsi JJoro-
BOpAa O KOJIJIEKTUBHO 6€3011aCHOCTY ; 5KOHOMMYECKast MHTeTrpalusl.

Introduction

In the age of globalization when market forces her-
alded by the Transnational corporations (TNCs) and
Transnational banks (TNBs) conquered every corner
of the world economy the nation states are despera-
tely trying to retain some control over the economic
situation. And one of the most effective tools they in-
vented was the tool of integration. Thus, one could
conclude that globalization had become a foundation

for the process of interstate economic integration. For
the purposes of this article we would consider “inte-
gration” as a process of creating and maintaining close
collaboration between previously autonomous parts of
the system.

The European States started the integration pro-
cess in the 1950s and eventually ended up inside the
European Union as a product of economic and political
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integration. The North American States found them-
selves in NAFTA. The States of South-East Asia created
ASEAN. By this article we would like to prove a hypoth-

esis that the Eurasian integration was developing both
as an answer to the economic needs and as a project to
meet Russian Federation security interests.

USSR as a basis for the Eurasian integration

The first model of the Eurasian integration was, in
fact, the Russian Empire. It is an interesting subject to
determine what was the driving force for the Moscow
State’s expansion to the East, West and South. Obvi-
ously it was not a search for the new markets because
there were no large manufactured or agricultural sur-
pluses in the Moscow State that would demand new
markets. Most probably the Russians were looking for
some geographical borders that would provide for their
security needs. Finally, by the end of the XIX century
these geographical borders were reached and Russia
was properly secured by the Arctic Ocean, the Baltic
Sea, the Carpathian Mountains, the Black Sea, the Cau-
casus Mountains, the Central Asian deserts, the Pamir,
the Tian Shan and the Altai Mountains, by the Amur
river and the Pacific Ocean.

With the exception of Poland and Finland the bor-
ders of the Soviet Union coincided with borders of the
Russian Empire. Notwithstanding some difficulties,
the Balshevicks managed to reinstate their control over
the vast Eurasian space, rugged and sparsely popula-
ted. The Soviet centralized administrative economic
system became a powerful tool to keep the different
regions of the diverse USSR together. There was, of
cause, a “socialist market” where main goods were pro-
duced in a Soviet republic using components brought
from other republics and later distributed all over the
country in an orderly manner (planned economy). The
centralized economic system allowed to concentrate
scarce resources for the fulfillment of main tasks of the
national economy. It provided for the mobilization of
labour and capital to build the socialist industrial base
in mostly rural country.

All main political and economic decisions were tak-
en by the top political leadership in Moscow and scru-
pulously implemented by the local governments of the
Soviet republics. The mobilization potential of such
system functioned especially well during war time and
allowed Stalin to claim victory over Hitler. The defi-
ciencies of the system’s functioning became obvious

during peace time. It was not able to satisfy the basic
needs of the individuals. The quality of life in the So-
viet Union was gradually falling behind the capitalist
economies. The Soviet Union did not loose the compe-
tition with the West in the arms race, it was defeated in
the competition for the consumer goods.

The USSR was dissolved in December 1991 but its
heritage remained. And this heritage contained a num-
ber of tools useful for the persistence of the Eurasian
integration. First of all, there was a huge network of
cooperative economic relations tying the Soviet repub-
lics and different regions together. Secondly, there was
the Russian language that allowed the local elites and
businessmen talk to each other without interpretation.
Thirdly, there was a cooperation culture that allowed
the representatives of different peoples to understand
each other, to respect the cultural and religious differ-
ences.

It is understandable that after the dissolution of the
Soviet Union the local national elites wanted and tried
to reestablish and strengthen the national identity of
the union republics which became independent states.
And, in parallel leaders of some autonomous republics
of the USSR and autonomous regions were trying to
achieve a national sovereignty for their peoples. The
latter lead to numerous identity conflicts, some of
them became quite bloody ones. The Nagorno-Kara-
bakh conflict, the South-Ossetian and Abkhasian con-
flicts, the Chechen conflict, the Nagorno-Badakhshan
conflict, the Transnistrian conflict and some others be-
came real security problems for the most of the newly
independent states created on the territory of the So-
viet Union.

Due to these conflicts the Governments of the NISs
became much more inclined to accept the integration
ideas. With the exception of the Estonian, Latvian and
Lithuanian Governments that chose the European in-
tegration embodied in the European Union, the Go-
vernments of other former Soviet republics toyed with
the ideas of the Eurasian integration.

The Eurasian integration as a reaction
to the European integration and NATO enlargement

The traditions of the Eurasian integration lay down
by the Russian Empire and the Soviet Union conti-
nued in different forms after the USSR dissolution. The
governments of the NISs started using the integration
tool in order to develop the national economy and to
manage the identity conflicts and other security risks.

The leaders of the EU and NATO at first were not
ready to accept the East European post-communist
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States in their fold. US national security adviser Doc-
tor R. Lake invented the Partnership for Peace Pro-
gram to prevent these states from joining NATO. The
idea was to create a format of military cooperation
with NATO for those countries that had already had
a tool of political cooperation in the form of the North
Atlantic Cooperation Council (NACC) since 1991. But
this trick did not pay off. The Governments of Poland,
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Czech Republic, Hungary, Estonia, Latvia and Lithua-
nia made up their minds and were adamant to join the
alliance.

The NATO and EU enlargements were for the most
part not the result of a Western strategy but a reaction
towards the Eastern European countries’ policies. Ne-
vertheless, the enlargements that included all Central
and Eastern European States posed a challenge to Rus-

sia in a situation when Moscow was trying to figure out
a way to establish a security zone around the Russian
Federation. In response to the European enlargements
and in pursuit of its own security strategy Moscow crea-
ted in 2002 the Collective Security Treaty Organiza-
tion (CSTO) and a loose Eurasian Economic Commu-
nity (EEC) within the Commonwealth of Independent
States (CIS).

Eurasian integration in the security field

The Eurasian integration in the security field was
mostly driven by Moscow interested in surrounding
Russia by friendly armies. This desire intensified after
Poland, the Czech Republic, Hungary Estonia, Latvia
and Lithuania pushed for NATO membership. The CIS
countries, whose armies were equipt with old Soviet
weaponry, were also interested in enforced security
cooperation. At the beginning of the 1990s most of the
former Soviet republics did not have any financial re-
sources to buy new armaments and pay high military
salaries. They were in need to repair the Soviet wea-
ponry of their armies, to purchase the munitions, etc.
Therefore it was easier for Moscow, which promised to
supply the armaments, to get those countries sign the
Collective Security Treaty in Tashkent in 1992. Fearing
the Moscow diktat the Belarus political leadership re-
fused then to sign the treaty. Nevertheless, it had to
do this later on under the insistence of the Belarusian
military and security elites.

In the 1990s the Russian Federation experienced
enormous economic difficulties while trying to re-
structure the administrative economic system. It did
not have any spare funds to assist the smooth func-
tioning of the Tashkent Treaty.

The situation in security cooperation in the CIS
area was somewhat changing at the beginning of the
2000s. The Russian Federation managed to implement
most of the structural reforms and its economy start-
ed showing the signs of recovery. Faced with internal
and external security challenges the Governments of

some CIS States were looking for ways and means to
strengthen their military capabilities. At this juncture
Moscow made a proposal to reorganize the Tashkent
Treaty and create on its foundation a new security or-
ganization, which would in some way resemble NATO.
In September 2002 the needed intergovernmental ag-
reements were signed in Chisinau and after proper rati-
fication processes a new security organization came
into existence. The Russian Federation, Armenia, Be-
larus, Kazakhstan, Kyrgyzstan, Tajikistan and Uzbeki-
stan became its founding Member States.

The Moscow’s intention was to make the CSTO
a full-fledged regional security organization, which
would be internationally recognized and used by the
United Nations in conflict management. Unfortunate-
ly, this never materialized. NATO did not react to the
CSTO appeals to establish bilateral ties. The NATO
leadership did not want to uphold the CSTO interna-
tional status by providing it with official recognition.
The United Nations duly registered the CSTO as a re-
gional security organization and all but forgot about it.

Today the CSTO remains a valid security organi-
zation in the Eurasian area. Under the CSTO umbrella
a number of activities take place. Military exercises in
different military fields are regularly conducted. The
cooperation between CSTO Member States in combat-
ing terrorism is developed. The supplies of military
equipment and munitions are ensured. Obviously, the
Russian Federation plays a pivotal role in the NISs’
military cooperation.

Stages of the Eurasian economic integration

If we focus on the Eurasian economic integration
after the dissolution of the Soviet Union we could de-
termine some stages of its development. The first stage
(1991-2001) would be associated with the attempts
to preserve the economic ties that existed in the
USSR and to alter them by using the CIS institutional
mechanisms. The second stage (2001-2010) could be
associated with the creation and functioning of the
EEC. It was established in 2001 as a regional economic
organization in order to facilitate the development
of economic cooperation between the post-Soviet
States and to promote the formation of the Customs
Union and the Single Economic Area in the CIS. The
EEC included six members (Belarus, Kazakhstan, Kyr-

gyzstan, Russia, Tajikistan and Uzbekistan) and three
observes (Armenia, Moldova, Ukraine). The third stage
(2010-2014) was mainly associated with the functio-
ning of the Customs Union of Belarus, Kazakhstan
and Russia. And the forth stage began in 2015 with the
creation of the Eurasian Economic Union (EAEU).
First results of the EAEU functioning were far from
what had been expected. The positive economic dy-
namics that were characteristic of the Custom Union
were replaced by the negative economic dynamics du-
ring first two years of the EAEU existence. In 2010 the
volume of the mutual trade among the Customs Union
Member States grew by 29,1 %, and by 33,9 % in 2011.
In 2015 the trade between the EAEU Member States
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went down by 25,8 % in comparison with 2014. Similar
tendencies continued in 2016 [1].

Why was EAEU up for such a disappointing start?
There were several objective reasons for that. We will
mention just three of them.

Firstly, economic and political sanctions were in-
stalled against Russia in 2014 after Kremlin’s decision
to take over the Crimea. Many investment projects of
Western TNCs and TNBs became either frozen or an-
nulled. It meant that for years to come Russia lost access
to Western credits and modern technologies. Foreign
capital flew out of Russia and some Russian capital fol-
lowed suit. International credits for economic develop-
ment became much more expensive for the Russian
companies and banks or became altogether unexessible.

Secondly, the EAEU started functioning when the
prices for hydrocarbonates in the international mar-
kets went drastically down. The price of oil went down
at some point below 30 US dollars per barrel while
at the beginning of the 2010s the price was well over
100 US dollars. As a result the Russian budget for 2015,
which was calculated with a predicted assessment of
50 US dollars per barrel, became unrealistic. This lo-
wered the purchasing power of the Russian Federation
market and limited the volume of financial resources
that Moscow could of used to support the EAEU project.

Thirdly, the Russian political leadership was sure
that the Western sanctions would not be too detri-

mental for the country’s economy, that Russia could
live through bad times by using ealier accumulated oil
money. But when the price of oil went down the Rus-
sian Federation Government was too slow to readjust
its economic strategy at such a short notice. Moscow
tried to keep mostly unchanged the state appropria-
tions devoted to the modernization of the armed forces
and the social funds. In addition, the Russia’s budget
had to accommodate some new big demands such as
maintaining economic stability in the Crimea, sup-
porting the Donbass separatists and waging war in
Syria. Under these unforseen circumstances the EAEU
project had to loose its priority for Moscow.

When Moscow is not able to devote proper resour-
ces to address the EAEU needs the political elites of
Armenia, Belarus, Kazakhstan and Kyrgyzstan often
choose a strategy of survival on their own. As political
scientist from Moscow State Institute of International
Relations K. Koktysh puts it: “Old concept of the EAEU
died, and there is no new one. The EAEU was designed
as a carbon copy of the EU. The dominance of three
freedoms was proclaimed: movement of people, pro-
ducts and money. In practice this meant transfer of the
resources from state to corporations. This plan did not
work. And after the war of sanctions [against Russia]
it became evident that the concept is not workable in
principle. But the alternative one is yet to be sugges-
ted” [2].

EAEU in the European context

Before the Customs Union came into existence in
2010 the Republic of Belarus made an official propo-
sal to the Russian side to jointly work on formation
of the common economic area between the Customs
Union and the EU. It was understood in Minsk that the
Customs Union and the European Union were natu-
ral strategic partners in the European continent with
non-confrontational economic interests. And no poli-
tical prejudicies can change this.

Belarus media often underlines that it was a Belaru-
sian idea to form a common economic area from Lisbon
to Vladivistok. In all justice I should say that this idea
was simultaneously developed in Minsk and Moscow.
Vladimir Putin elaborated on this idea for the first time
in 2010 in his interview to German newspaper “Siid-
deutsche Zeitung”. In his article “New Integration Pro-
ject for Eurasia — the Future that is Born Today” V. Putin
wrote: “Economically logical and balanced system of
partnership of Eurasian Union and EU can create real
conditions for the changes in geopolitical and geoeco-
nomic configuration of the entire continent and would
have undoubtedly positive global effect” [3]. Before the
presidential elections in the Russian Federation in 2012
V. Putin made a proposal: “I again suggest to work for
the benefit of creating a harmonic economic community
from Lisbon to Vladivistok <...>. Then we will get a com-
mon continental market trillions of euros worth” [4].
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The official Russian position towards integration of in-
tegrations is also reflected in paragraph 56 of the Con-
cept of the Foreign Policy of the Russian Federation
signed in February 2013: “Main task for Russia as an un-
detachable organic part of European civilization in the
relationships with the European Union is to move to-
wards creation of a single economic and humanitarian
space from the Atlantic to the Pacific Ocean” [5].

While Moscow was hurriedly assembling the EAEU
in the beginning of the 2010s it had some geostrate-
gic considerations in mind. Firstly, Moscow leaders as-
sumed that being a head of the EAEU Russia could con-
duct negotiations with Brussels on a more equal footing,
from a stronger geopolitical position. Secondly, Russia
would participate in formulating the ground rules of in-
tegration of integrations. And finally, being the EAEU
leader actively engaged in negotiating a common eco-
nomic area from Lisbon to Vladivistok with Brussels
Russia could become a real global player, whose inte-
rests would be taken seriously in Washington and Bei-
jing. But Kremlin’s position during the Ukranian crisis
of 2013-2017 put on hold all plans in this respect. As
professor of Saint Petersburg University N. Mezhevich
rightly noted “currently there is no integration of inte-
grations but a struggle of integrations” [6, c. 56].

Nevertheless, the best practices of the European in-
tegration could be of great value for the development
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of the EAEU. First lesson that EAEU could draw from
the EU experience is as follows: most attention should
be given to the institutions’ building. Only institution-
al system with proper checks and balancies can ensure
smooth and non-discriminative functioning of an in-
tegrated body. Second lesson: the best way of conduc-
ting the institutions’ building is to follow the principle
of subsidiarity meaning that most economic and po-
litical decisions should be taken at the lowest possible
level of power, only the most disputed issues should be
dealt with at the supra-national level. Author of this
article is in complete agreement with Director of the
integration studies of the Eurasian Development Bank
E. Vinokurov, who noted that “a conservative approach
based on subsidiarity principle should be applied for
the development of political aspects of the EAEU” [7].

Third lesson: the creation of supra-national structures
should be conducted with taking into account interests
of all the partners. Fourth lesson: the transfer to the
supra-national structures of new powers from the na-
tion states should be made gradually with a thorough
respect of the national positions and priorities.

The Eurasian post-Soviet integration that in reali-
ty started only with the establishment of the Customs
Union lags behind the European integration. This fact
has its pluses and minuses. The EAEU can avoid some
mistakes of the EU and use its best practices. This is
a plus. The EU project is quite successful, many Euro-
pean and non-Europen countries dream of joining the
EU. In this situation the EAEU will have to prove once
and again that it is no less effective than the EU. And
this is a minus.

EAEU in the Asian context

It is well known that one hundred countries voted
in the UN General Assembly in 2014 against the Rus-
sian annexasion of the Crimea. Moscow actively resists
international pressure and the Western sanctions ap-
plied as a consequence of the Kremlin’s position du-
ring the Ukranian crisis of 2013-2017. At this juncture
the Russian leaders had to find a powerful ally that
could help to withstand the pressure. Right after the
introduction of the Western sanctions in 2014 Moscow
started to build closer ties with Beijing luring it with
some consessions in Central Asia and bilateral rela-
tions.

The signing of the EAEU Treaty in May 2014 was as-
sessed in China as an attempt of Moscow to shelter its
interests in the EAEU Member States against foreign
interference. In the light of Moscow’s refusal to creat
a Free Trade Zone (FTZ) in the Shanghai Cooperation
Organization (SCO) Beijing viewed the EAEU creation
as a part of the Russian policy to limit the Chinese
influence in Central Asia and in the markets of other
EAEU Member States.

The signing of the EAEU Treaty coinsided with
the intensification of the Western policy to contain
the Chinese growth by using economic megapartner-
ships. In 2013 negotiations started on formation of
the Trans-Atlantic Trade and Investment Partnership
(TTIP), which would create a common economic area
between the USA and the EU, and on the EU - Japan
FTZ.In 2016 an agreement on creation of the Trans-Pa-
cific Partnership (TPP) was signed by 12 countries of
Asia-Pacific Region, excluding China. All these events
were rightfully considered by the Chinese side as an at-
tempt of Washington and Brussels to rewrite the rules

of world trade behind the back of the WTO by using
new regional integration schemes [8, c. 144-145].

To counter the Western policy of containment Bei-
jing came up with a suggestion to bolster international
trade by building extensive connectivity between the
states and world regions. It was famous China initia-
tive of economic belt of the silk road that later became
known as the Belt and Road Initiative (BRI).

Chinese President Xi Jinping made a proposal in
Astana on 7 September 2013 to merge the potentials
of China and the SCO to build an economic belt of the
silk road from the Pacific to the Atlantic Ocean. Thus,
from the very start the BRI and the EAEU looked like
competitive initiatives.

In the framework of the BRI the development of six
land corridors (belts) and two sea belts were envisaged.
From the six land corridors three will pass through the
landmass of the current SCO Member States and with
India and Pakistan becoming Members five of the six
economic corridors will pass through the Organiza-
tion’s territory.

Beijing plans to transfer the BRI ideology and prac-
tice into the SCO area. For many years the Chinese
have been dissatisfied with the SCO inaction in the
field of economic cooperation and decided to put the
SCO “economic component” under the BRI umbrella.

To withstand the Western pressure Moscow had to
agree on allowing Beijing to enter the EAEU through
the back door by signing on 8 May 2015, a Russia — Chi-
na agreement on conjugation of the BRI and the EAEU.
And one could just wander how Moscow could sign the
agreement that involves the EAEU vital interests with-
out proper consultations with its Member States.

Prospects of the Eurasian integration

Russia was and remains the main economic force
in the EAEU. The fast development of Russia’s eco-
nomy, if it happenes, would undoubtedly greatly

contribute to the strengthening of the EAEU. The
growing Russian market would ensure the economic
growth in other EAEU Member States. The prospect
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of easing the Western sanctions at present is deem
but this could ultimately happen, if Moscow stops
supporting the Donbass separatists and her coopera-
tion will be needed to counter serious global security
threats like international terrorism or nuclear pro-
liferation.

There is a good chance that international oil market
will soon be stabilized. This will allow Moscow to bet-
ter plan its economic development and to replenish its
emergency funds. Accelerating economic growth in the

USA, the EU and some emergent economies would also
increase the Russia’s chances to overcome the current
stagnation.

Beijing would use the conjugation agreement for
meddling in the EAEU affairs, especially in Central Asia.
In the extreme scenario the SCO and the EAEU could
become some decorative elements covering the massive
economic offensive in the Eurasian region under the ban-
ner of the BRI. In this case not Moscow but Beijing be-
comes the main driving force of the Eurasian integration.

Conclusion

Unlike European integration the Eurasian integra-
tion develops itself not just as a multi-national but also
as a multi-civilizational one. It involves multi-confes-
sional Christian countries (Belarus), classic Eurasian
countries like Kazakhstan (where young moslem lea-
ders entered governmental program “Boshalak”, under
which 80 % of them attended universities in the USA
and EU States), classic moslem countries with Asian
culture like Kyrgyzstan, countries with Caucasian cul-
ture with a special sort of Christianity (Armenia), and
finally Russia with its endless constellation of diffe-
rent cultures and religions.

Eurasian integration develops itself also as a multi-
political one where each country so far keeps its sove-
reignity untouched.

The Eurasian integration develops itself with a dif-
ferent speed in different economic spheres and with
different speed of implementation of the Eurasian Eco-
nomic Commission’s decisions in the Member States.

Moscow promoted the Eurasian integration in or-
der to maintain control over the post-Soviet states’
markets. It would be much more difficult for the Rus-
sian economy to compete with Western and Chinese
goods in the open markets. Some would say that there
are still exist emperial intentions in the Russia’s policy
in the post-Soviet space. Empirial or not but by form-
ing the EAEU Moscow would like to play a role of re-
gional hegemon in this space and to use the position
of a EAEU leader as a tool to bolster its pretence to be-
come a global player.
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This article is dedicated to the analyses of the development of the Belarus — Japan relations, traditionally friendly and
constructive nature of the interaction is emphasized. The purpose of this article is to assess the effectiveness of bilateral
relations, drawing attention to the large potential of cooperation. It is concluded that there is a need to intensify the politi-
cal dialogue between the two countries, deepen the Belarusian-Japanese relations in the trade, economic and humanitarian
spheres, as well as to strengthen international partnership.
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AHanmu3upyeTcst pa3BuTHe 6e0PYCCKO-STMTOHCKMUX OTHOLIEHW, TOIUePKMUBAETCS TPAAUIIVIOHHO IPYKeCTBEHHBIN 1 KOH-
CTPYKTUBHBIN XapakTep B3auMojeicTBus. [laHa oreHKa 3QGHeKTUBHOCTM IBYCTOPOHHMX CBSI3€li, KOHCTATUPYETCS 6OJbIION
MMOTEHIIVAJ COTPYAHMYECTBA. [les1aeTCss BbIBOA, O HEOOXOAMMOCTY MHTEHCUPUKALIUY MTOTUTUYECKOTO JMAIoTa MEKAY TBYMSI
CTpaHaMU, YITyOIeHusT 6eI0pyCCKO-SIMOHCKMUX B3aMMOOTHOIIIEHMIT B TOPTOBO-9KOHOMMYECKO ¥ TyMaHUTApHON cdepax,
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HOMMYECKOe COTPYLHMNYECTBO; MHTEeHCUbUKALIVS TIONUTUUECKOTO AMAJIOTa.

2016 was a defining year for the multi-vector ternational partners to get away from usual stereo-
foreign policy of Belarus in many respects. Why? types and to take a look at Belarus in an unbiased
First of all, because it was able to convince our in- manner.

With the eyes of a good neighbour and friend!

Belarus has shown to the world that a sovereign in- Firstly, the need for greater regional integration
dependent state, though not having economic and mi- horizons was stated from the rostrum of the UN Gene-
litary potential of superpowers, can do a lot to main- ral Assembly. Briefly, this approach is shared by many
tain stability and security in the region against the countries in the world; it can be described as “integra-

backdrop of increasing global contradictions. tion of integrations” [1].
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Secondly, Minsk as a capital of the state that is con-
sidered as a “stability isle” in Europe, absolutely logi-
cally has become a discussion platform of the most
pressing issues in East-West relations [2]. The effec-
tiveness of the “Norman Four” negotiations confirmed
that it was the right choice to make.

Thirdly, Belarus’ call to mobilize efforts of the inter-
national community in the fight against the threats of
terrorism, illegal migration, deteriorating socio-eco-
nomic situation, found the most active response and
support on all continents.

Therefore, it is logical to strengthen the relations
between Belarus and BRICS, SCO, ASEAN and Merco-
sur member countries. It is worth noting the admission
of our country to the Association of Caribbean States
and to the SCO in 2016 in the status of an observer.
Behind it is a pragmatic interest to assist in solving the
problem of expanding the presence on the markets of
the “far arc” countries.

Thus, the cooperation with the newly established
New Development Bank of BRICS has already been
developing in order to attract funding for the Chi-
nese-Belarusian Industrial Park projects.

Last year Belarus for the first time took part in the
“16 + 17 Summit (the countries of Central and East-
ern Europe and China), which took place in Riga. The
key goal pursued by our country in the discussion of
the summit’s agenda was to show to our partners how
advantageous it is to use the transit potential of Bela-
rus, including in the implementation of The Silk Road
initiatives, to draw their attention to the opportuni-
ties offered to the Chinese-Belarusian industrial park
investors.

Despite the ongoing disagreement with the EU on
specific topics, the dialogue has entered a constructive
direction in general. The lifting of the European Union’s
quantitative restrictions to the import of the Belarusian
textile and clothing in 2016, which had been in effect
since 1993, was an important practical achievement.

EU countries understand that Belarus intends to ac-
celerate the process of its accession to the WTO.

Belarus’ participation in the Eurasian Economic Uni-
on (EAEU) besides strengthening trade and economic
relations within the Union is also capable of success-
fully solving tasks of entering third country markets
to increase the Belarusian export. The negotiations on
trade agreements with China, Israel and Iran are being
conducted. In the near future the negotiations with In-
dia, Egypt, Republic of Korea, and Singapore will begin.
This creates more favourable conditions for growth and
diversification of export and attraction of investments.

By virtue of the Union “Five” joint efforts today we
already have the possibility to export a wide range of
our products to the Vietnamese market duty-free in
the framework of the free trade agreement concluded
between the EAEU and Vietnam. An important aspect
is that products of joint ventures in Vietnam have free
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access to the markets of other ASEAN member states,
including Indonesia, Malaysia, Singapore, Thailand,
and the Philippines.

As a result, the strategic task of significantly
strengthening our positions in Southeast Asia, inclu-
ding the use of the axis “ASEAN - Japan”, is solved. Un-
der the circumstances of current uncertain economic
situation in China, worsening territorial disputes in
the South China Sea, this direction is one of the most
crucial on the world’s political arena.

The above-listed circumstances determine our in-
terest to shifting to a qualitatively new level of coope-
ration with Japan, the Country of the Rising Sun, as the
Japanese Prince Regent Shotoku called it more than
1400 years ago [3].

It may seem surprising, but the Belarus — Japan ties
have a long history. The first Russian consul in Japan
(1858-1865), our fellow native of the village Yakimo-
va Sloboda in Rechitsky district, Joseph Goshkevich,
played an important role in formation of these ties.
Joseph had a theological education, studied Chinese
and Japanese, Eastern philosophy and, natural scien-
ce during a 10-year-old spiritual mission to China, he
was an outstanding orientalist. Goshkevich’s major
contribution to science is the first Japanese-Russian
Dictionary, the treatise “On the roots of the Japanese
language”.

By the initiative of the Consul in Hakodate on Hok-
kaido Island there were established Russian language
and photography schools, and also Russian alphabet
for the Japanese was published. In the consulate Hos-
pital the poor Japanese could obtain medical care for
free. The last years of life of the distinguished son of
the Belarusian people were spent in his native land in
the estate of Maly, near the town of Ostrowiec in the
Grodno region. In Ostrowiec and Hokodate you can
find J. Goshkevich monuments. There are a street named
after him in Minsk, and a bay in the Sea of Japan [4].

In the 20" century, professional associations made
a great contribution to the development of the Bela-
rus — Japan social and political ties. Whithin the period
of six years (1965-1970), Belarusian trade unions were
attended by about 20 Japanese delegations. The head
of one of the Japanese delegations H. Suetonsi appre-
ciated the hospitality of the Belarusian people with
these words: “We have heard from the Japanese trade
unionists who visited Minsk earlier that you welcome
warmly here. And it was fully confirmed. We were
greeted like brothers. We feel at home in your city” [5].

Fruitful cooperation of sister cities of Minsk and
Sendai did not go unnoticed: in 1980 our country was
entrusted to compile a program of the Soviet culture
days in Japan. The delegation then included represen-
tatives of the Belarusian friendship society and a folk
group from Grodno. In 1982, Japan hosted the Belaru-
sian culture days, the highlight of which was the per-
formance by “Khoroshki”.
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Strict adherence to the UN Charter, Universal Dec-
laration of Human Rights, commitment to respect for
inviolability of borders and other generally accepted
principles have allowed Belarus to win high prestige in
the international arena and to establish friendly rela-
tions with many countries.

Japan was one of the first (28 December 1991) coun-
tries to recognize the Republic of Belarus, and already
on 26 January 1992 diplomatic relations between the
two states were established. In January 1993, the Ja-
pan Embassy started to function in Minsk, and in June
1995 — Belarusian Embassy was opened in the capital
of Japan.

An important event, that gave considerable impetus
to the development of the Belarus — Japan cooperation
in all areas, was the visit by the President, the Head of
the National Olympic Committee of the Republic of Be-
larus Alexander Lukashenko to Japan in February 1998
to attend the Winter Olympics in Nagano.

When speaking about the level of trade and eco-
nomic cooperation, trade turnover statistics is usually
cited. In 1995, it amounted to 21.7 million US dollars,
and in 2007 it reached its maximum value of 322.3 mil-
lion US dollars.

Belarusian export to Japan overcame the mark of
10 million US dollars in 2011 for the first time and in the
past five years it has remained at a similar level (in 2016 —
11.9 million US dollars). Except from potash fertilizers,
holding the lion’s share of our exports to Japan, the Ja-
panese consumers prefer Belarusian laser, optical and
measuring instruments, fiberglass and dairy products.

It is obvious that the export potential is not being
used fully. I will quote the following figures: in 2016
Lithuania’s exports to Japan amounted to 130 million
euros, the Czech Republic’s — 840 million euros [6].
There is something to reconsider. We obviously do not
have high-tech products with high added value, which
would find high demand not only on the traditional
markets of the CIS, but also in countries belonging to
the world’s leading producers of such products, inclu-
ding Japan.

Therefore, the priority agenda to create new ex-
port-oriented enterprises in Belarus at the expense of
our own resources or foreign investments. There al-
ready is a similar experience of cooperation with Japan.
The peak of business activity of Japanese companies in
our country occurred in 2010-2011, when over 37 mil-
lion US dollars of investments were received from Ja-
pan to the Belarusian economy.

It is being planned to start the production of OCTG
on JSC “BSW” plant with participation of the Japanese
capital, at JSC “Grodno Azot” — of ammonia and car-
bamide. The creation of an enterprise producing video
chips in Belarusian-Japanese Industrial Zone in the
Mogilev region is being worked on.

In modern conditions it is not correct to evaluate
the effectiveness of international cooperation using

only turnover figures, especially with such a country
as Japan. The priority direction of work should be the
search and use of points of mutual interest in science
and technology. We have world-class developments,
for example, in health care, which Belarusian and Ja-
panese scientists could jointly develop and promote
in the form of commercial products. Combined efforts
can bring to life the most ambitious projects, even
those that currently seem fantastic.

We would like to note that recently one of the largest
deals was worth 900 million US dollars. It was concluded
in 2014 between a Japanese e-commerce company “Ra-
kuten”, and a resident of High Technologies Park, mobi-
le service Viber, which has Belarusian origin [7].

Over the years, the Belarusian and Japanese people
have experienced severe consequences of man-made
disasters at nuclear power plants. The experience of
medical assistance to those who suffered from dead-
ly radiation and of fight against radioactive contami-
nation was generously shared by the Japanese experts
and is successfully used in Belarus.

Within the framework of the “Roots of Grass” pro-
gram, the Government of Japan finances the supply of
equipment to Belarusian medical facilities. 37 projects
worth about 3 million US dollars were implemented [8].
In addition, to more than 20 years of government as-
sistance, public associations from various cities of Ja-
pan have been supporting Belarus.

Belarus in its turn was on the side of Japan’s mis-
fortune after the accident at the NPS “Fukushima-1”.
Help in overcoming the consequences of the accident
was provided both at the state level and through the
“people’s diplomacy”.

President of Belarus Alexander Lukashenko has
decided to allocate funds for recreation of the teenag-
ers affected by the disasters in Japan and since 2012
Japanese students have been coming for recreation to
the National Children’s educational and health center
“Zubrenok” [9].

“Such a friendly support of Belarus, both in mate-
rial and moral shape has played an important role in
the process of restoring Japan and reviving the spirit
of the Japanese people. Taking the opportunity, Japan
expresses its deep gratitude to Belarus for the help and
attention”, — this entry can be seen on the website of
the Embassy of Japan in Belarus [10].

In December 2012, Belarus and Japan concluded an
intergovernmental agreement on cooperation in the
field of overcoming the consequences of accidents at
nuclear power plants. The Delegation of Fukushima
has repeatedly visited Gomel, Minsk and other Belaru-
sian cities in order to study the experience of Belarus
in the field of radiation safety.

In May 2016, there was jointly laid a cherry alley in
the capital’s Peoples Friendship Park, confined to the
30" anniversary of the Chernobyl disaster and the 57
anniversary of the “Fukushima-1” accident [11].
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Cultural traditions of Belarus and Japan are multi-
faceted, original and unique. In Japanese and Belaru-
sian cities events that familiarize us with cultural and
historic traditions of the Belarusian and Japanese peo-
ple are often held. Significant events in the cultural
life of the Belarusian capital are the “Week of Contem-
porary Japanese Film”, “Japanese Autumn in Belarus”
festival. The film “Anohito (choice)”, directed by Ichiro
Yamamoto received a diploma on 13 November 2015
at the XXII Minsk International Festival “Listapad” in
the nomination “For the miracle of faith in cinema, for
believing in the miracle of life” [12].

Fans of ballet know Belarusian school well, a bright
representative of which is a former soloist of the Be-
larusian ballet troupe Mikie Watanabe. In March 2013,
together with the National Artist of Belarus Valentin
Elizariev, Japanese ballerina starred in the “Swan Lake”
ballet at the main Bunka Kaigan Theater in Tokyo [13].
In November last year, another Japanese ballerina Miki
Suzuki performed Odette-Odile in the same perfor-
mance, but this time at the Minsk Musical Theater [14].

A number of organizations have been established
in Belarus and Japan, including “Belarus — Japan”, the
“Belarusian Friendship Society”, and the “Japanese
Association of Friendship and Parliamentary Relations
with the Republic of Belarus”, which implement cultu-
ral programs. In particular, the Belarusian Friendship
Society is engaged in organizing Days of Belarusian
Culture, exhibitions, “Twin cities” programs, “Recrea-

tion and rehabilitation of children from Chernobyl
areas”. A charitable tour of the musical and theatrical
collective “Mandzyusiaka” took place in 1999 with the
assistance of the above-mentioned organizations; in
October 2011, an exhibition of Japanese culture, tradi-
tions and life “Planet Japan” was presented in Gomel;
in March 2015, an exhibition “Secrets and fairy tales of
Japan” was held in Gomel [15].

A number of joint projects, exchanges, cultural and
humanitarian actions have been implemented during
almost half-century cooperation between twin cities
of Minsk and Sendai. Among the most important ones
is the installation of “Friendship clock” and planting
of cherry blossom seedlings in Sendai public garden in
Minsk; fundraising for the victims of the consequen-
ces of the Chernobyl accident organized by the City of
Sendai; the transfer of medical equipment and surgical
instruments from Japanese partners to Minsk doctors
and organization of internship for them in the Sendai
clinics.

Despite the geographical distance between Belarus
and Japan, the potential for cooperation between the
two countries is inexhaustible. We have a mutual as-
piration to expand economic, scientific, humanitarian
and cultural contacts.

You can certainly say that the dialogue between Be-
larus and Japan is a dialogue of friends and partners.
And there is no reason to doubt the fruitfulness of co-
operation.
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The article considers the positions of six main political parties of Germany: CDU/CSU, SPD, FDP, Alliance 90/ The Greens,
Left Party, AfD concerning German policy in Eastern and Southeastern Europe declared in their pre-election programs before
the German Bundestag elections on 24 September 2017. A special attention is paid to their vision of Germany’s further re-
lations with Russia and Turkey, as well as perspectives for a new EU enlargement in the East and Southeast directions. Based
on a comparison of the contents of the pre-election programs in 2013 and 2017 the most important changes in the positions
of all six parties regarding German interests and foreign policy priorities in the region are identified and characterized.
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TOCYAAPCTBA BOCTOYHOM 1 FOTO-BOCTOYHON EBPOIIBI
B ITIPEABBIBOPHBIX I[TIPOTPAMMAX BEAVIIINX ITAPTUI ®PT 2017 r.
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in their vision of policy towards such important politi-
cal-geographical region for Germany and the entire EU
as the Eastern and Southeastern Europe.

The results of such study will allow not only deter-
mining some permanent ideas and stereotypes, which
were formed among the German political leadership
after the geopolitical shifts in the region after 2014,
but also predicting a configuration of the “Eastern
Policy” of the next German government. After the EU
enlargements in 2004, 2007 and 2013 its focus shifted
to Eastern Europe and on the Balkans, where the east-
ern and southern borders of the union are currently
passing. It was there that the Germany’s foreign poli-
cy activity intersected with the interests of Russia and
Turkey, each of them seeks to strengthen its influence
in this region.

The most important is a detailed study of the con-
tent of the foreign policy chapters in the programs of
the Christian Democratic Union / Christian Social Uni-
on (CDU/CSU) and the Social Democratic Party (SPD),
which are forming a ruling coalition since 2009 and are
able to continue a mutual government of Germany af-
ter the elections on 24 September 2017.

It is also interesting to analyse changes in the pro-
grams of the Free Democratic Party (FDP) and the
Alliance 90 / The Greens, which are able to enter the
ruling coalition as junior partners of two main parties
under some certain conditions. In addition, a vision
of the modern world and a place of Germany in the
global economy and politics by the voters of Liberals
and Greens, who are generally well educated, socially
active, enough young and living in large or university
cities, could not be ignored by the representatives of
the current German political elite.

Approaches presented by the Left Party and the Al-
ternative for Germany (AfD) suggest left (pacifist) and
right (isolationist) alternatives to the German foreign
policy tradition formed during the early “Bonn Repub-
lic”, and namely in the first decades after formation of
the FRG. Their study seems also expedient concerning
that extreme left and extreme right appeals could at-
tract 15-17 % of German voters, who are fully untrust-
ed the federal government and its methods in national
and foreign policies. In the poorer eastern part of Ger-
many an aggregate level of support for these two “pro-
test” parties reaches 30 % or more, and it indicates that
many serious social problems have not been solved in
the eastern lands even 27 years after the German uni-
fication.

The governmental program of the ruling CDU/CSU
chaired by Chancellor Angela Merkel “For Germany,
where we live well and happily” for 2017-2021 con-
tained the most detailed chapter on foreign policy. This
part of the key document of the Christian Democrats
was opened with a paragraph, which called “A territo-
rial integrity of Ukraine put under question as a result
of Russian aggression” directly next to Germany itself

among other challenges and threats to the security of
the world. Given all these risks as well as an uncertain-
ty in the further actions of the US-President Donald
Trump’s administration, the Europeans were appealed
to take responsibility for their fate in their own hands,
to feel a geostrategic responsibility for peace and free-
dom, and to help resolve conflicts in neighbouring
regions. As an example of this approach, the EU’s in-
volvement into solution of the Russian-Ukrainian con-
flict was named [1, p. 55-56].

About Russia in the new CDU/CSU program was
said again in the context of its conflict with Ukraine.
The paragraph on Germany’s role in ensuring interna-
tional security called on Russia to adhere to the 2015
Minsk Agreements and continue the dialogue [1, p. 64].
Another more formal mention was concerned Ger-
man immigrants from Russia and other countries who
merged into a modern, diverse German society [1, p. 69].

So insignificant presence of Russia has become
one of the most important features of the new pro-
gram document of the Christian Democrats, who since
Chancellor Helmut Kohl’s government viewed the
German-Russian strategic partnership as an obvious
success of its flexible and pragmatic policy towards
Russia. In the 2013 program, a separate paragraph
“Good neighbourly relations with Russia” was devoted
to relations with this country. The Chancellor Ange-
la Merkel’s party declared then a readiness to develop
bilateral cooperation, although made a reservation
that its depth and intensity would be determined by
adherence of the Russian government to international
standards in the sphere of building a rule-of-law state
and maintaining democracy. The Christian Democrats
intended to support a new Partnership and Coopera-
tion Agreement between Russia and the EU, which has
to replace the PCA, 1994. They promised to strengthen
cooperation with Russia in foreign and security poli-
cy, including the Baltic Sea region, and also to deepen
cooperation with civic associations and continue libe-
ralizing visa laws for Russian entrepreneurs, scientists
and students [2, p. 74-75].

An exclusion of Russia from Germany’s foreign
policy priorities in the new CDU/CSU program was
a result of substantial deterioration in bilateral rela-
tions after the crisis in Ukraine in late 2013 and ear-
ly 2014. Nevertheless, the ruling party refrained from
mentioning Russia as a potential enemy of Germany
declaring only a negative assessment of its actions
against Ukraine and appealing to continue a dialogue
within the framework of the Minsk agreements. Such
balanced approach enabled the next Angela Merkel’s
government to solve several important foreign policy
tasks. Firstly, to retain a role of a key “constructive”
speaker in relations with Russia, especially against the
background of the new American sanctions. Secondly,
to support the Minsk process initiated by Germany and
France for a peaceful solution in Ukraine. Thirdly, to
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avoid a further curtailment of trade and economic rela-
tions with Russia threatened some German companies
with the final loss of one of the important markets.
Russia’s share in the total volume of German exports
decreased almost twice — from 3.29 % in 2013 to 1.79 %
in 2016, when this country took only 16" place among
buyers of German goods and services [3, p. 32; 4, p. 2].

The program stressed once again that a Turkey’s
membership in the EU is impossible, since this country
did not fulfill the conditions necessary for admission.
At the same time, the Christian Democrats refrained
also from direct criticizing of the President Recep
Tayyip Erdogan’s policy expressing only a great con-
cern about development of the situation with human
rights in this country, and in particular with freedom
of speech. The main ruling party could not do without
close interaction with Turkey in the sphere of security
[1, p. 58]. This is concerned particularly a settlement
of the refugees problem, and this circumstance deter-
mined an obvious striving of the CDU/CSU not to ag-
gravate a conflict with the Turkish government.

The migration crisis in Europe and inside Germany
in 2015-2016, which led almost the Chancellor Angela
Merkel’s party to defeat in these elections, predeter-
mined a denial of Christian Democrats even from those
obligations regarding a possible membership in the EU
that they gave themselves to some countries four years
back. The party program of 2013 contained a men-
tion on prospect of including the Western Balkans
countries into the EU after fulfilling of all necessary
requirements [2, p. 73]. However, in 2017, the ruling
party pointed only that Albania, Bosnia and Herzego-
vina, Kosovo, Macedonia, Montenegro and Serbia were
declared as “safe countries of origin”, and it would re-
duce significantly a number of asylum-seekers. It was
also stated the same principle should be applied to Al-
geria, Morocco and Tunisia [1, p. 62]. Thus, the CDU/
CSU indicated clearly, where the EU’s secure borders
pass, as well as that the Union needs currently to ad-
dress internal problems, rather than accept new mem-
bers. A possible expansion to the East, as well as the
EU Eastern Partnership program were not mentioned
either in 2013, or in 2017.

In the governmental program of the ruling SPD
“It’s time for greater justice: to secure the future, to
strengthen Europe”, which could safe a position of fo-
reign minister retained by the SPD since 2013 accor-
ding to the party quota if the present great coalition
continued. This circumstance determined not only
more moderate and balanced party’s rhetoric towards
Russia, but also its considerable attention to all chal-
lenges for Germany’s foreign policy, including a region
of Eastern and Southeastern Europe.

The preamble of the program said Europe, the Unit-
ed States, Russia and China share a common respon-
sibility for peace in the world and for fighting against
international terrorism [5, p. 4]. However, it was said
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further about a need to support the Council of Euro-
pe realized very important work towards Russia and
Turkey, as well as about an importance of joint efforts
with the United States, regardless of their leadership,
concerning an uncertainty in the world and topical
challenges. Among them were named situations in
Syria, Iraq, Libya, Ukraine, relations with Russia, figh-
ting against international terrorism, formation of the
future global economic and trade order. At the same
time, like their partners in the ruling coalition — the
Christian Democrats, the Social Democrats called for
understanding that security and peace will depend
more on Europeans themselves [5, p. 83-84].

Relations with Russia were considered at the be-
ginning of the paragraph “The policy of detente, di-
alogue and clear principles as a sign of strength”. It
was stated that Germany’s relations with Russia were
burdened by the actions of the Russian government
in the east of Ukraine as well as by the violation of
international law because of the Crimea annexation,
which led to violation of the basic principles of the
European order and security. At the same time, the
Social Democrats declared that peace and security
in Europe are possible only with the participation of
Russia. It requires de-escalation, returning to political
dialogue and a differentiated application of the sanc-
tions mechanism. The Social Democrats admitted that
a process of political settlement regarding Eastern
Ukraine realized by their leaders, and namely foreign
ministers Frank-Walter Steinmeier (2013-2017) and
Sigmar Gabriel (since 2017) could successfully prevent
an outbreak of the hot war, but stalled, however the
SPD continues to support it. The program stressed
that a significant progress in the implementation of
the Minsk Agreements would lead to a gradual lifting
of sanctions against Russia, and a policy of detente,
which is capable to provide a long-term security ar-
chitecture for entire Europe, should be strengthened
further [5, p. 84].

It is characteristic, that the Social Democrats did
not repeat in the new program a point from 2013 about
“partnership for modernization” in the framework of
cooperation with Russia, which provided for not only
strengthening of economic ties, but for a political and
public dialogue, that could be considered by the pre-
sent Russian government as an interference in inter-
nal affairs. In view of the Donald Trump’s presidency,
a German mediation within the dialogue between Rus-
sia and the USA, promised by the SPD in 2013, became
also impossible [6, p. 112-113].

Despite a migration crisis, the Social Democrats
declared again the Western Balkans countries could
eventually become members of the EU and supported
their rapprochement with the union stressing a special
attention would be paid to development of democracy
and the rule of law in these countries. The SPD con-
demned strongly massive human rights violations in
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Turkey, which contradicted fundamentally a system of
European values, and it meant that neither Turkey nor
the EU were ready for membership in the near future.
The Social Democrats called for support of the demo-
cratic forces in Turkey, and also promised to stop nego-
tiations on its accession to the union in case of a death
penalty restoration abolished in this country in 2002
within a preparation for the EU membership. The SPD
was going to prevent any agitation and voting in Ger-
many on the death penalty return in Turkey in event
of a referendum initiated by the Turkish government
[5, p. 77-78]. In the 2013 program, this party was ready
to support the EU membership not only for the West-
ern Balkans countries, but also for Turkey [6, p. 110].
This change indicated first a growing mistrust of the
main SPD voters, who are residents of large indus-
trial cities, to all Middle East countries as a potential
source of problems. The German Social Democrats
took into account an example of the left parties from
neighbouring France, who lost a significant part of the
traditional workers’ voters due to speculation by the
ultra-rights on this problematic topic. The SPD lead-
ers also considered a split among the German voters of
Turkish origin, who leaned towards the Social Demo-
crats. Their significant part rejected categorically the
President Recep Tayyip Erdogan’s policy.

The pre-election program “Think New Way” of the
FDP, which could be a participant of the ruling coa-
lition in case of a significant weakening of the SPD,
contained a very detailed foreign policy agenda. It was
explained by the fact, that in the coalition govern-
ments with participation of the FDP in 1969-1998 and
2009-2013 this party received traditionally a position
of the Minister of Foreign Affairs and therefore consi-
dered a foreign policy as a sphere of its responsibility.

The paragraph “A clear position towards Russia”
contained a demand to the Russian government to
put immediately an end to the illegal occupation of
the Crimea and the war in Eastern Ukraine. A growing
suppression of the opposition and civil society in Rus-
sia was also perceived with a great anxiety and con-
demned. In case of new military escalation, the Free
Democrats promised to tighten the sanctions against
Russia. They could be also mitigated or canceled in
event of significant changes in the Russian govern-
ment, which could mean, first, a rejection of the policy
of President Vladimir Putin, called as interventionist
one. At the same time, the Free Democrats did not re-
fuse a dialogue with Russia within the framework of
the OSCE, the Russia — NATO Council, and between
civil societies of both countries, and in the future, it
should lead to resumption of a reliable partnership
with Russia. The FDP demanded also a greater coope-
ration with the EU’s eastern neighbours, and name-
ly Ukraine, Moldova and Georgia, signed association
agreements within the framework of the European
Neighbourhood Policy, aiming to support democratic

development and economic transformations in these
countries. The Free Democrats endorsed an expan-
sion of the military presence at the forefront of the
NATO, and namely in Poland and the Baltic region in
the framework of strengthening of the Germany’s re-
sponsibility for regional security as a European power
(“europdische Mittelmacht”) [7, p. 54—56].

The party proposed also to stop negotiations on the
Turkey’s accession to the EU because of the President
Recep Tayyip Erdogan’s policy, which did not corre-
spond to the Copenhagen criteria regarding a func-
tioning of the rule of law. However, the Free Democrats
called for a continued cooperation with Turkey within
the NATO and in those spheres, where both countries
had joint interests. It was stressed the EU is in a process
of searching for a model with different levels of inte-
gration, and it would offer new forms of inclusion into
the pan-European structures in the future [7, p. 56].
This approach was of interest not only for Turkey, but
also for the Eastern European countries, aspiring into
the EU, primarily Ukraine.

In this regard, it is very characteristic, that in com-
parison with the 2013 program, the Free Democrats
did not speak out in 2017 about perspectives for the
EU membership both Ukraine and the Western Balkans
countries even in the long term, if they fulfill all re-
quirements [8, p. 81]. Against the background of the
Brexit and difficult discussions about a future of the
union, any promises to include new countries within
could alienate a main group of party’s voters, which
included a middle class with relatively high incomes.
For the same reason, the party abandoned its previous
commitment to seek an abolition of visas for citizens
of Russia, Turkey and other EU neighbours in the east
and south in case if all necessary requirements are
met. A disappearance of mention on Belarus from the
program of 2017 is also very important. Four years ago,
the FDP supported the EU sanctions and stated a need
to strengthen cooperation with the civil society of Be-
larus [8, p. 88]. This change was primarily due to signi-
ficant and internationally recognized efforts of the Be-
larusian government to resolve the conflict in Ukraine
and ensure peace and stability in the whole Eastern
Europe. In addition, Minister of Foreign Affairs Guido
Westerwelle (2009-2013), who was responsible for the
foreign policy party’s agenda and evaluated critically
the Belarusian policy, left the federal government and
leadership of the FDP after its defeat in the 2013 elec-
tions.

The pre-election program of the Alliance 90 / The
Greens “The future is made of courage” contained
the harshest criticism of the changes, which have oc-
curred in political development of Russia and Turkey
after 2013. It is very typical for this party, which has
paid traditionally the most attention to observance of
human rights and civil liberties in the world. Descri-
bing a current situation the Greens pointed that many
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states share responsibility for emergence of crises and
conflicts. First among them was named Russia, which
contributed to a significant increase in international
tension because of its illegal annexation of the Crimea,
military operations in Eastern Ukraine and brutal mili-
tary intervention into the Syrian conflict on the side of
Bashar al-Assad [9, p. 66].

The Russia’s policy under President Vladimir Putin
characterized as aggressive and great power was named
again the first among international challenges, which
changed fundamentally framework conditions for en-
suring of the EU security, just in the first paragraph of
the chapter devoted to the union as a capable actor of
world politics. The Greens took new problems for se-
curity of the Eastern Europe countries very seriously
and declared that the solution of the conflict in Ukraine
could be only political and diplomatic. Therefore, the
party supported the Minsk process, but also the targe-
ted EU sanctions against Russia, which were assessed
as an effective means of foreign policy [9, p. 75].

The Greens stated mass violations of human rights
in Russia, China, Egypt, Turkey, and proposed to in-
troduce a position of referent in all German embassies
abroad in this sphere, which should be a permanent
topic for bilateral governmental negotiations [9, p. 80].
In addition, it was proposed to create a pan-European
news and educational channel with broadcasting in all
European languages, especially in Russian and Tur-
kish [9, p. 71]. In the context of increasing NATO effec-
tiveness, the Greens recognized also an importance of
dialogue within the framework of the Russia - NATO
Council [9, p. 79-80].

The party promised again to integrate all Western
Balkans countries into the EU without changing their
borders, and to intensify cooperation with public or-
ganizations in this region as many as possible. The
Greens declared a support to the democratic forces in
Turkey and condemned both the national and foreign
policies of President Recep Tayyip Erdogan, speaking
at the same time for a peaceful and political decision
on the future of the Kurds, stopping an export of Ger-
man weapons to Turkey, reception of political repres-
sion victims, abolishing visas for the Turkish citizens.
In the opinion of the Greens, the future of the EU — Tur-
key customs union, like a membership negotiations,
should depend directly on situation with democracy
and the rule of law in this country [9, p. 75-77].

The tough criticism towards Russia and Turkey be-
fore the 2017 elections contrasted markedly with posi-
tion of this party in 2013, which included criticism, but
promises. Four years ago, the Greens expressed a soli-
darity with the Russian feminist punk group “Pussy
Riot”, which was named among human rights activists
in China, Iran and Arabian countries. The party de-
clared also a Russian and Chinese support for Bashar
al-Assad due to blocking by these two countries all
resolutions with strict requirements to the Syrian
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government in the UN Security Council [10, p. 259-260,
315-316]. However, in 2013 the Greens called to create
a new multilateral security architecture with the NATO
members, Russia and all Eastern European countries,
and promised to achieve a revision of the EU visa policy
in order to abolish visas for the citizens of Russia, Tur-
key, Kosovo and participants of the Eastern Partner-
ship. The support for the EU membership was promi-
sed in 2013 not only to the Western Balkans countries,
but also to Turkey, if the situation with democracy
and human rights would be improved [10, p. 284-285,
314]. Based on this, it could be stated the values of the
Greens’ leadership and voters have contrasted increa-
singly with political and ideological shifts not only in
Russia and Turkey, but also in many European coun-
tries, as well as in the United States, where isolationist
and even xenophobic sentiments have intensified.

The pre-election program of the Left Party “Social.
Fair. Peaceful. For all. The future for which we fight”
contained traditionally the most radical criticism to all
actions of the federal government and called for a com-
plete reconsideration of the Germany’s foreign policy
priorities. Speaking for a dissolution of the NATO and
the EU reform on socialist principles, the Lefts con-
demned a movement of troops from the EU and NATO
to the Russia’s borders, the federal government’s poli-
cy of rearmament, confrontation and sanctions against
Russia, admission of the new NATO members, deploy-
ment of the German soldiers in Eastern Europe. The
party opposed also military maneuvers and plans to
deploy weapons systems on the western borders of
Russia. The Lefts called a growing confrontation be-
tween the NATO members, and namely the US and Rus-
sia, expansion of the NATO’s sphere of influence to its
western borders, including of new countries like Geor-
gia, Ukraine or Macedonia into the alliance, which will
strengthen further tension in relations with Russia,
as a threat to peace in Europe. Among other menaces,
the party called a “hot war” in the center of Europe,
and namely in Ukraine, which replaced the “cold war”,
exchange of sanctions and counter-sanctions between
Russia and the EU, verbal and military escalation on
both sides. The Lefts advocated also an elimination of
whole US and NATO infrastructure in Germany, which
is used to deploy against Russia and realize a destruc-
tive policy of regime change in general as well as for
military interventions [11, p. 8, 12, 93, 100-101].

Like in 2013, the party supported a creation of collec-
tive security system with participation of Russia, which
goal should be a disarmament [11, p. 101; 12, p. 56].
The radical anti-war position of the Lefts determined
their denial of the “war on terror” which Russia leads
in Syria, together with the wars of the US and the NATO
with participation of Germany in Afghanistan and Iraq
[11, p.94].

Turkish President Recep Tayyip Erdogan was de-
scribed as a despot. The Lefts opposed an intensifi-
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cation of membership negotiations with the authori-
tarian regime of Turkey, supported democracy in this
country, and demanded an immediate stopping of arms
exports and deployment of military factories. They
proposed to make every effort for impact on President
Recep Tayyip Erdogan, for example, in framework of
discussion about customs union expansion between
the EU and Turkey. The Lefts supported also a rejection
of assistance for Turkey in resolving of the problem of
refugees fleeing to Europe [11, p. 8, 12, 100, 107, 116].

The AfD presented the shortest pre-election pro-
gram outlining an isolationist vision of the German
foreign policy. The party created four years ago called
again for abandoning of the euro and stopping assis-
tance to banks of other EU members [13, p. 14-15; 14].
Detente in relations with Russia was called a prere-
quisite for lasting peace in Europe. The AfD believed
that it is in the German interests to include Russia
into a common security structure without neglecting
the interests of Germany and its allies. The party ad-
vocated a termination of the sanctions policy and dee-
pening of economic cooperation with Russia. At the
same time, the AfD was the only German party sup-
ported the US demand voiced during many years and
re-voiced by the Donald Trump’s administration about
a fair distribution of expenses within the NATO. The
party supported also a strengthening of European in-
fluence in the alliance and a significant reinforcement
of the Bundeswehr including a restoration of compul-
sory military service. The program stated Turkey does
not belong to Europe in cultural terms, and the latest
political events in this country showed that Turkey has
moved away from Europe and the Western communi-
ty of values even further. The party rejected a Turkey’s
accession to the EU and called for an immediate cessa-
tion of all membership negotiations. The AfD proposed
also to stop the Turkey’s membership in the NATO, to
withdraw the Bundeswehr units from Incirlik and stop
immediately all direct and indirect payments to Turkey
under international, multilateral and bilateral agree-
ments. In the chapter on migration, the party opposed
the Turkey’s membership in the EU once again as well
as any easing of visa policies and privileges for its citi-
zens in Germany including related to health insurance.
The AfD proposed to break the associated agreement
signed between the EEC and Turkey in 1963, as well as
the German - Turkish agreement on social insurance
signed in 1964 [13, p. 18-19, 29, 62]. All these appeals
are intended for the part of the German voters, which
do not represent any features of the current Turkey’s
policy, but are dissatisfied with the Turkish communi-
ty in Germany having more than 3 million people and
quite noticeable in all major German cities.

In conclusion, it is necessary to highlight the fol-
lowing most important aspects and characteristics of
the key German parties’ positions towards the eastern

and southern neighbours of the EU, which are reflected
in their pre-election programs:

1. None of them mentioned Belarus in 2017, and it
is rather a positive circumstance, because unlike Rus-
sia, Turkey or Ukraine, an internal political situation
as well as the Belarusian foreign policy does not create
for Germany any acute and relevant issues, which need
prompt responses or decisions. In the future, it will
strengthen a key role of Belarus as a donor of stability
in Eastern Europe and a reliable partner for Germany
in ensuring stability on the eastern borders of the EU.

2. All four parties: CDU/CSU, SPD, FDP, Alliance 90/
The Greens, which are able to join a next governmental
coalition, advocated a continuation of the deterrence
strategy against Russia, which policy was charac-
terized as interventionist and violating the interna-
tional law. An improvement of the German - Russian
relations was tied with a fulfillment of the EU require-
ments by the Russian government, and it would allow
a resumption of the bilateral dialogue, which necessity
and importance were declared by all these parties. Po-
sitions of the Left Party and the AfD towards Russia
were distinguished by greater restraint and tolerance.
However this approach was caused primarily by their
own ideological principles, pacifist and isolationist re-
spectively, which were oriented on specific groups of
the German voters, but not by their compliance to re-
cognize some Russia’s special geopolitical interests in
Eastern and Southeastern Europe.

3. Perspectives of inclusion of the countries from
the region into the EU as well as an evaluation of the
Eastern Partnership effectiveness were not mentioned
by any of the parties. They took into account an un-
timeliness of discussion on this topic in the context
of heated disputes in Germany and other EU members
about efficiency of the political and legal mechanism,
and economic and migration policy of the union on
the background of the Brexit and mobilization of the
Eurosceptic parties in all countries. For the same rea-
son, the CDU/CSU and the FDP preferred not to return
to their 2013 statement on a possible inclusion of the
Western Balkans countries into the EU, while the SPD
and the Greens pointed to a need for these countries to
fulfill a number of important political conditions.

4. A concentration of power in the hands of Turkish
President Recep Tayyip Erdogan after a military coup
attempt in Turkey in July 2016 allowed all German
parties to deny a right of this country to apply for the
EU membership in the near future reflecting a nega-
tive attitude of the German voters’ majority to such
prospect. Nevertheless, an interest of the Chancel-
lor Angela Merkel’s party in further cooperation with
the Turkish government in the security sphere led to
a more restrained position of the CDU/CSU concerning
the Recep Tayyip Erdogan’s policy. The Christian De-
mocrats preferred to apply the same flexible situatio-
nal approach to Turkey as an important international
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partner, which Germany used in the 1990s and early
2000s for building relations with Russia.

5. The military and political conflicts on the EU
eastern borders, like the migration crisis on the south-
ern borders of the union, renewed a question of the
Germany’s further policy towards the Eastern and
Southeastern European countries. On the eve of the
2013 elections, this direction of the German foreign
policy was mentioned only in the most general terms
in election programs, but in 2017, each party offered its
own vision of the German foreign policy priorities in
this region. Such interest was also very characteristic
for the first half of the 1990s, when a dangerous and
unpredictable situation on the territory of the former
USSR and Yugoslavia increased an importance of East-

ern and Southeastern Europe for the German foreign
policy.

In general, a content of the key German parties’
pre-election programs 2017 reflects fully some impor-
tant changes, which have occurred after 2013 in the
strategic vision of the Germany’s interests and foreign
policy objectives in the region by the German politi-
cal elite. These renewed priorities will be enshrined in
a new coalition agreement, which together with “The
White Paper 2016 on the Security Policy and the Bun-
deswehr Future” (“Weissbuch 2016 zur Sicherheits-
politik und zur Zukunft der Bundeswehr”) approved on
13 July 2016 will determine a German foreign policy
line in Eastern and Southeastern Europe for the next
four years.
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Introduction

The Republic of Belarus occupies the western pe-
riphery of geopolitical Eurasia, by which I mean the
post-Soviet space, and is fairly far removed from Cen-
tral Asia. This distance, however, does not mean that
the Belarusian expert community, as well as military
and civilian specialists, are indifferent to the problems
of security of Central Asia and Inner Eurasia as a whole.
Belarus is involved in all the integration structures in
post-Soviet space, the Collective Security Treaty Or-
ganization (CSTO) in particular, which makes it one of

the sides in any hypothetical conflict in Central Asia
and the Caucasus if all the other CSTO members are
involved [1].

A member, together with Russia, of the Union State,
Minsk has even greater responsibilities in the collec-
tive security sphere [2; 3]. Today, Belarus is concerned
about the gradual movement of NATO forces closer
to its territory caused by the Ukrainian crisis and the
mounting confrontation between Moscow and the
West [4].
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The Ukrainian crisis has destabilized the European
part of the CIS and spread its negative impact across
Eurasia. The events in Ukraine confirm the principles

of indivisibility of Eurasian and Euro-Atlantic security
registered in the Declaration of the Astana OSCE Sum-
mit of 2010.

Military-strategic cooperation between Belarus and Russia

Very much according to the logic of previous con-
frontation, Belarus has preserved its military-strategic
importance for Russia and is one of the most consist-
ent and active members of military integration within
the CSTO. Both countries support the so-called coali-
tion approach that saves money spent on defense and
optimizes the system of command and control.

Russia’s military-strategic interests are served,
among other things, by the Volga Radar Station (Russia
rents it from Belarus, the present term ending in 2020),
which allows Russia to follow troop movements in the
North Atlantic, as well as in Northern and Central
Europe, and the Antey hub site, which ensures commu-
nication with the Russian submarine missile carriers in
the Atlantic Ocean. Russia pays Minsk between 14 and
20 million US dollars every year. On the whole, Russia’s
annual aid to Belarus in the form of armament, trai-
ning of officers, and maintenance of the S-300 air-de-
fense missile systems has reached 360 million US dol-
lars [5-7].

Practically all the military equipment the repub-
lic receives from abroad is produced in Russia; in the
last fifteen years over one thousand citizens of Belarus
have graduated from Russia’s military educational es-
tablishments.

The economic and political context of the relations
between the two countries leaves much to be desired,
but cooperation in the military sphere is developing
on the basis of over 30 treaties and agreements. As
a neighbour of NATO’s military infrastructure, Belarus
is doubly important to Russia.

The two countries successfully cooperate in the
sphere of radiation, chemical and biological defense,
and topographic and geodesic support of the armed
forces. Experts point out that in the past much was
done to ensure external security of the Union State —
it acquired united systems of radio-electronic warfare,
communication, and logistics in the military sphere. As
mentioned earlier, there is a Russian radar station in
Belarus and a hub of long-range radio communication;
joint staff and field exercises keep the battle-worthi-
ness of troops at the required level. The Single Region-
al Air-Defense System is another important element
of the Union State’s military potential. In 2013, Russia
supplied Belarus with the first upgraded Buk missile
systems to improve air defenses.

In April 2013, during his official visit to Minsk, Rus-
sian Defense Minister Sergey Shoygu discussed mili-
tary cooperation within the Union State with Presi-
dent A. Lukashenko and Defense Minister of Belarus
Y. Zhadobin, in particular, increasing the efficiency of
joint defenses and the possibility of setting up a single
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group of armed forces within the CSTO. Russia intends
to discontinue its import of elements for new types of
strategic armaments, including nuclear weapons, and
to rely in this field on Belarusian capacities. It is ex-
pected that the largest Belarusian enterprise, Integral
Ltd., which manufactures microelectronics, will also
be involved. Today, it occupies 15 to 20 % of the Rus-
sian market of electronic components of dual and spe-
cial use.

The final stage of joint military exercises Za-
pad-2013 organized, for the first time, simultaneously
in Russia and Belarus took place in September 2013.
Russia planned to deploy, by 2015, a regiment of fight-
er planes at the airbase in Lida (Belarus) used by Be-
larusian ground attack aircraft, which also serves as
a training center with the necessary and adequate in-
frastructure. At the first stage, it was planned to deploy
the latest multi-functional SU-27SM3 fighters there, as
well as strengthen the aviation group with other types
of military aircraft. The Russian side, however, demon-
strated that it did not plan to set up a joint airbase.

In November 2013, the situation around the base
changed; it was planned to move it from Lida to Barano-
vichi. When in Baranovichi, A. Lukashenko made several
statements addressed to Moscow, in particular about his
intention to remove Su-27 planes from the republic’s air
force. Earlier, the Belarusian president had mentioned
that Russia would deliver new military aircraft.

The statement in Baranovichi was intended as
a warning to the Kremlin that the republic would mo-
dernize its weapons (including aviation) on its own
and that, in the future, it would pursue an independent
military policy.

The haggling over the military facility is still going
on; the Lida base is too close to the external borders of
the Union State; therefore, four Russian SU-27B air-
craft were temporarily removed to Baranovichi.

Earlier Belarus made similar concessions in ex-
change for Russia’s economic aid and used them as
maneuvering room in its relations with Russia and the
European Union. Some observers think that the steadi-
ly decreasing military potential of Belarusian aviation
will make it more and more dependent on the Russian
air force to protect its borders.

Russian experts are convinced that a Russian air base
in Belarus is a response to the relocation, on permanent
tactical efficiency, to the military base in Siauliai (Li-
thuania) of four NATO F-16 Fighting Falcon all-weather
multirole aircraft capable of carrying American B61 va-
riable yield bombs. The 15-minute flight time between
Siauliai and Moscow makes these bombs (defined as
tactical weapons) strategic weapons for Russia.
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The experts of the Center for European Integra-
tion Problems in Minsk are convinced that a Russian
airbase in Belarus indicates that the Kremlin is very
concerned about NATO’s military threat. The Russian
airbase in Belarus issue has a domestic political dimen-
sion as well; the local opposition speaks of approaching
Russian occupation and accuses the president of vio-
lating the Constitution. He, in turn, dismisses as abso-
lutely groundless what the opposition says about the
possible loss of sovereignty due to continued military
cooperation with Russia.

Minsk argues that the Belarusian army forms the
core of the joint group of armed forces and never fails
to criticize the North Atlantic Alliance and its military
activity in the region and the position of Poland on the
American ABM system in Europe.

Despite the traditionally high assessments of bat-
tle-worthiness of the Belarusian Armed Forces, Russian
and some Belarusian experts point to the mounting
problems caused by military-technological degrada-
tion, the negative effects of demography, etc. The fi-
nancial, economic, and budget problems do not allow
the state to maintain its army at the previous high level.

Money shortages have negatively affected the spe-
cial rapid reaction force expected to form the core of
the republic’s armed forces after the reforms. Russia’s
very justified concerns about the future of the Belaru-
sian armed forces, the battle-worthiness of the armed
forces of the Union State, and the efficient involve-
ment of the Republic of Belarus in the CSTO are caused
by the noticeable outflow of contractors from the elite
and special units [8; 9].

Development of the military-industrial complex in the Republic of Belarus

Belarus inherited about 120 enterprises of the mili-
tary industrial complex (including maintenance plants)
from the Soviet Union and practically no enterprises
of final assembly. The Belarusian Soviet Socialist Re-
public did not produce its own weapons; its production
range was limited to automobiles and various equip-
ment — communication, navigation, and command and
control systems, as well as optics of all sorts, etc.

Today, military-industrial production is coordina-
ted by the State Military-Industrial Committee of the
Republic of Belarus. In 1992, it supplied up to 20 % of
the total volume of materials, spare parts, and compo-
nents needed by the Russian military-industrial comp-
lex; in the 2000s its share dropped to 8 %.

The Belarusian leaders have preserved some of the
former integration contacts with Russia and the Rus-
sian enterprises that produce mobile ballistic missile
systems Topol, Yars, and Iskander (the Minsk Wheel
Tractor Plant (MZKT), for example, supplies chassis for
them). Belarusian targeting fire systems and navigation
complexes are used in Russian planes and tanks; the re-
public is further deepening its specialization to deve-
lop systems of communication, navigation, reconnais-
sance, surveillance and command and control without
which no network-centric army is possible [10].

In 2012, Belarus launched production of over 35
types of high-tech products; over 20 R&D have been
completed in the following five fields: battle systems
of special operations and land forces; geo-information
systems; drones; high-precision weapons counter-
measures and systems of fire damage.

The range of latest achievements includes a ra-
dio-relay station Tsitrus (which can replace 10 radar
complexes) and also automated guidance systems Bor,
Polyana RB, Neman, Sprut, Prostor, Rif-R, and Protok
that have no analogues in the world.

Belarus has moved to the frontline of drone pro-
duction. In April 2014, at the 4™ International Exhibi-
tion and the BMC DIMDEX-2014 conference in Qatar,

Beltekhexport exhibited its latest products, including
Berkut-1 tactical short-range drone intended for opto-
electronic night/day reconnaissance. The hand-start-
ing unit Berkut-1 together with a payload is able to
absolutely automatically fly a distance of 15 km at an
altitude of 1000 meters. Cruising speed machine is
50-80 km/h, the unit can be flown for 1.5 hours.

In Qatar, the republic showed Shershen-D, another
novelty, viz. an absolutely unique third generation an-
ti-tank guided missile (ATGM).

Belarus has created unique devices of radio-elec-
tronic warfare; its maintenance plants have manufac-
tured new and modernized some types of old Soviet
military machines (air-defense assets in particular)
very popular in developing countries. The same en-
terprises cover the needs of the armed forces of the
republic and other countries. There is an opinion that
the Belarusian military-industrial complex turned out
to be more viable and, on the whole, more successful
than the Ukrainian.

Military-political cooperation between Russia and
Belarus is unfolding within the Treaty on the Union
State and the CSTO and is based on five main docu-
ments. Both countries belong to the unified air defense
system of the CIS countries. The republic has a consid-
erable number of facilities of Russian military-techni-
cal infrastructure in its territory, which helps to main-
tain strategic security in Europe (the early warning
radar system in Baranovichi and Russian Navy’s long-
haul communication center in Vileyka, which provides
communication between Russia’s Navy headquarters
and atomic submarines in the Atlantic (the above-men-
tioned Antey hub site). Since 1998, the budget of the
Union State has been funding military education for
the Belarusian military in the Russian Federation.

The Belarusian-Russian intergovernmental com-
mission on military-technical cooperation is doing
a lot, including holding regular talks between heads of
organizations and industrial enterprises of the mili-
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tary-industrial complex, designed to arrive at the best
forms of cooperation in various fields and to draw up
and implement programs of the Union State in the
field of security and defenses.

The two countries have pooled forces to design and
produce science-consuming technologies— microwave
and optoelectronic products and equipment to be used
to produce nano-materials. There are several very suc-
cessful programs — Komposit, Traektoria, Kosmos-NT,
and Nanotekhnologii-SG.

Belarus has preserved over 50 enterprises of the
defense sector involved today in production and sci-
entific and technical cooperation with over 400 en-
terprises in Russia, which they supply with electronic
components, spare parts, etc. The country is actively
involved in bilateral projects through its participation
in interstate financial and industrial groups and joint
ventures; its defense industry concentrates on the lat-
est information and telecommunication technologies.

In 2006, the country launched the State Armament
Program for 2006-2015, so far the most ambitious
military-technical project in its history as a sovereign
state. Automated systems of troops and weapons com-
mand and control are generally regarded as the high-
est achievement of the Belarusian military-industrial
complex. According to military experts, a single auto-
mated control system for the air force and air-defense
upgrades the fighting potential of the Belarusian army
and the regional group of troops (forces) of Russia and
Belarus.

It should be said that joint military industrial proj-
ects do not interfere with cooperation of Russia and
Belarus with third countries. While moving their mili-
tary products to foreign markets, both countries care-
fully avoid competition among themselves so as not to
infringe on their partner’s interests.

In the sphere of dual technologies, Belarus is pres-
ent in the CIS markets and cooperates with China -
they produce multi-axis wheeled chassis and tractors
for special, including military, equipment and arma-
ments of various purposes. The first Chinese-Belaru-
sian assembly plant was opened in 1998 in Xiogan
(Hubei Province). After a while, the Chinese started
copying the MZKT products and pushed out the Bela-
rusian suppliers.

China is also interested in the fairly high technical
and exploitation properties and fighting qualities of
the Belarusian air-defense system. According to Rus-
sian sources, in 2000-2002, China and Belarus signed
several agreements in this sphere. The Chinese mili-
tary are very impressed by Belarusian achievements in
radar technologies, in particular the Vostok D/E mobile
2-dimensional metric band surveillance radar carried
on MZKT chassis [11].

Beijing is interested in what is being done in Belar-
us in the field of high-precision weapons, the modern-
ized Module-A complex designed to improve the tacti-
cal-technological description of common aerial bombs
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being one of them. There are signs that China and Be-
larus are intensifying their cooperation in design and
development of means of radioelectronic warfare in-
tended for themselves and third countries. There is an
opinion that Belarus and China will cooperate in R&D
of mid-range surface-to-air missile systems similar to
S-300.

General overhaul and, recently, modernization of
SU-27 aircraft and Mi-8 helicopters are the traditional
sphere of military-technical cooperation between the
two countries. Recently the military-industrial complex
of the Republic of Belarus has moved into a new and
potentially very attractive field for the People’s Army of
China, namely modernization of the Smerch multiple
rocket launcher and production of the means of radio
electronic protection for aircraft. There is the Satel-
lit complex of airborne equipment of individual radio
electronic protection of the aircraft against high-preci-
sion radio-controlled weapons with active homing mis-
siles of the surface-to-air or air-to-air classes.

There is any number of those who think that the
recent intensification of relations between Belarus and
China at different levels is largely explained by pragma-
tism of the Chinese - they are interested in the results
of the latest Belarusian original academic and applied
studies. The state base of scientific and technical coop-
eration among China and Belarus, Russia, Ukraine, and
other CIS cities set up in Changchun, the capital of the
Jilin Province, is geared at contacts in optical electron-
ics, studies of materials, biotechnologies, etc.

Earlier, Belarusian State University and Harbin
Polytechnics signed an agreement on cooperation. The
Center for Scientific and Technical Cooperation was
set up for joint studies and development of new tech-
nologies (laser and nano technologies, etc.). China is
especially interested in what Belarus has done in space
research and dual and military high tech.

Beijing knows that many types of military equip-
ment and dual products developed and produced in
Belarus are absolutely competitive on a world scale or
even unique, with no analogues in the CIS countries.
The Chinese military treat as such the automated sys-
tem of troops and weapons command and control, aeri-
al space optoelectronic devices and photogrammetric
systems, armored vehicles fire control, automated radar,
laser-optical and information air-defense command
and control systems.

Until recently the Belarusian military-industrial
complex closely cooperated with the Ukrainian defense
industry, Shershen, Sarmat, and Skif being the results of
their joint efforts. The Belarusian side produced hom-
ing systems, while the missiles were made in Ukraine;
both had the right to sell them to third countries. The
rule was applied not only to these missiles but also
to surface-to-air missiles and the module that trans-
formed unguided gravity bombs into guided bombs.

The recent events in Ukraine changed everything.
In April 2014, during his visit to the 558 Aviation
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Maintenance Plant in Baranovichi, President A. Lu-
kashenko pointed to two equally attractive possibi-
lities created by the crisis — highly skilled Ukrainian
specialists who could be tempted to move to Belarus
and Ukrainian technologies that could be borrowed
from their owners.

Late in September 2014, a delegation of the mili-
tary-industrial complex of Belarus visited military en-
terprises in Kiev, Lvov, Dnepropetrovsk, and Chernigov
on a fact-finding mission. The members were primari-
ly interested in industrial enterprises and scientific re-
search and development organizations connected with
the design and manufacture of missiles and their com-
ponents, homing systems, engines, automated com-
mand and control systems, etc. There is a more or less
generally shared conviction in Ukraine that the Bela-
rusians will try to lure the best specialists or will even
try to buy missile technologies (it should be said that
Russia is very reluctant to let Belarus develop these fa-
cilities in its territory).

The seventh international military hardware expo
MILEX 2014 in Minsk was a great success. The orga-
nizations within the State Committee for Military In-
dustry of the Republic of Belarus signed 55 contracts
totaling over 350 million US dollars (on the whole,
contracts amounting to 700 million US dollars).

Alebarda, a mid-range anti-aircraft missile sys-
tem made in Belarus, attracted a lot of attention; even
before the expo ended the new missile had gathered

15 orders. The market capacity is assessed as 200 or
even more complexes, produced practically from be-
ginning to end in Belarus.

Recently, the leaders of Belarus, who are seeking
wider contacts with the developing countries, have
been inviting their potential partners (Vietnam, Laos,
Indonesia, Bangladesh, India, South Africa, and some
of the Arab states) to set up joint military-technical
projects.

Today, the Belarusian military-industrial complex
demonstrates the following trends:

1) modernization of military equipment to add mo-
bility and manageability to the troops, ensure their
protection, widen the scope of reconnaissance, and in-
crease the possibility of delivering precision strikes at
long distances;

2) setting up a complete production cycle of prom-
ising types of weapons ranging from means of mobi-
lity to means of destruction. The country has already
created prototypes of a fighting armored vehicle and
a car of all-terrain capability and completed the design
stage of an unmanned aerial complex with a range of
100 km or even more. Belarus and its foreign partners
have created a new anti-tank missile complex;

3) there are plans to set up, jointly with leading
world machine-tool companies, assembly facilities to
produce equipment and the latest machine tools as
a means of import replacement and, later, set up na-
tional production facilities in the republic.

Belarus and security in Central Asia in the CSTO context

Normally Minsk is not much interested in the prob-
lems of Central Asian security and the threats emana-
ting from Afghanistan. President A. Lukashenko last
clarified his position on the issue at the fall 2013 CSTO
Summit. He was convinced that the CSTO states should
help Tajikistan fortify its border with Afghanistan after
the Western coalition pulled out its forces.

Until recently, Belarus limited its support within
the CSTO to supplies of uniforms for the Tajik border
guards and was officially thanked, in February 2014, by
Nikolay Bordyuzha, Secretary General of the Collective
Security Treaty Organization.

Civilian and military Belarusian experts are con-
templating the technical possibility of being involved
(as one of the units in the Collective Rapid Reaction
Force) in responding to potential threats created by
destabilization in Central Asia (a low-intensity con-
flict) after the coalition forces of NATO have been fi-
nally removed from Afghanistan. Some experts think
that destabilization might spread to Kyrgyzstan and
Tajikistan [12].

They also think that the country is unable to part
with more than the one-third it has already pegged for
participation in the Collective Rapid Reaction Force;
two-thirds should remain in the republic for personnel
rotation.

It is commonly believed that the country can-
not spend more than 1 % of its consolidated budget
(central and local budgets), that is, about 230 million
US dollars, on training the national contingent and
its funding.

The numerical strength of the Belarusian milita-
ry contingent within the Collective Rapid Reaction
Force depends on the nature and scope of the poten-
tial threats and might include military, gendarme,
and counterterrorist units, communication with local
authorities, and support forces.

Belarus could be represented by one mobile batta-
lion of about 550 people complete with armored ve-
hicles and guns; the organizational structure and per-
sonnel will be geared at the nature of the terrain and
the degree of threats. The gendarme contingent will
consist of two or three patrol companies from among
the Ministry of the Interior Forces (up to 400 men)
trained and equipped to suppress riots and conduct
searches of transportation vehicles and people.

The counterterrorist part will be represented by
a unit of up to 30 members of the Alfa and Almaz
groups and riot police involved on a rotational basis.
The group responsible for communication with local
authorities consists of Belarusian officers serving in
the staffs of the union forces, the Ministry of the Inte-
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rior, the Air Force, and the state security forces of the
host state.

The support group consists of a helicopter unit of
up to 300 men and a medical sub-unit.

It has been calculated that up to 1600 military from
the Ministry of the Interior, the State Security Com-
mittee, and the Defense Ministry will be needed; the
country cannot afford more; no more than one-third of
the total amount of needed forces are deployed in the
host country, while the rest is intended for rotation.

Experts believe that the technical equipment of the
units of the Ministry of the Interior, the counterter-
rorist units, and the medical service units is adequate,
although they need well-protected transportation ve-
hicles.

Belarusian analysts are showing a lot of interest in
the fighting experience of Estonian units in Afghani-
stan, which revealed, among other things, that Soviet
armored machines were illsuited as mine-resistant am-
bush protected vehicles.

Because of limited finances and technical possibili-
ties, the republic’s national contingent will be moved to
the area of possible conflict and will be supplied by land;
transport aviation will be reserved for emergencies.

The republic’s involvement in a possible mission
requires a lot of technical training since the available
armored vehicles and cars cannot be used in contem-
porary armed conflicts.

Experts have offered the following three ways out:
modernization, purchase of new machines, and pur-
chase of surplus machines from foreign states. So far,
there is no idea about the exact sums involved, even
though several million dollars might be required.

In Minsk, the problem of Afghanistan is discussed
as part of the drug threat; the expert community looks
at drug production in this country as a unique phe-
nomenon explained not so much by the volumes of the
locally raised and processed drugs as by the unpredict-
able geopolitical effects of their spread and consump-
tion. Russia consumes 75 to 80 tons of Afghan heroin
every year and loses, according to certain sources, over
30 thousand lives.

There is an opinion in the Belarusian expert com-
munity that “drug production in Afghanistan, un-
precedented in its scope and concentration in one
geographic point, can be described as a tool for under-
mining international security. This is a unique plane-
tary-historical phenomenon that can be qualified, ac-
cording to the U.N. Charter, as a threat to international
peace and security”.

This domestic Afghan phenomenon directly affects
the region and many countries outside it; it is direct-
ly connected with the armed conflicts unfolding in the
territory of Afghanistan (which have already assumed
international scope) and the military-political desta-
bilization of Central Asia and pours a lot of money
into extremist criminal and terrorist activities. This
phenomenon is largely caused by the unprecedent-
edly high level of corruption in Afghanistan and the
countries along the trafficking route, which excludes
any possibility of realizing the ideals of democracy in
the region’s countries. This explains why Belarusian
experts have been talking about the right of Russia
and the other CSTO member states to self-defense
against the drug aggression waged by Afghan non-go-
vernmental groups in their territory [13]. Some of them
think that the SCO should also pour its political and
economic potential into the CSTO anti-drug efforts.

The expert community has pointed out that the
Ukrainian developments might radically change the
geopolitical situation in Eurasia as a whole and in
Eastern Europe in particular; the security system
might change to confront the CSTO with new and even
more complicated problems. The military-political ex-
pert community of Belarus, however, cannot discern
any prospects for CSTO expansion and prefer defense
cooperation with Russia within the Union State.

At one of the meetings with the speaker of the Fe-
deration Council and the heads of the federation sub-
jects of Russia, President A. Lukashenko said that in
the near future the CSTO would develop into the mi-
litary component of Eurasian entity. The Belarusian
expert community is of a different opinion — Moscow
demonstrates a lot of independence when it comes to
decision-making and rarely takes the positions of its
allies into account. This has been amply confirmed by
previous crises.

The Crimean crisis put the deficit of trust among Mos-
cow, Minsk, and Astana into bolder relief. Indeed, Bela-
rus and Russia belong to the Union State and, together
with Kazakhstan, to a single regional armed group and
the CSTO. The Kremlin resolved the Crimean crisis and
passed the decision on unification (which means joining
the peninsula to the Union State and the CSTO) unila-
terally. The post-factum consultations within the Union
State and the CSTO were purely formal.

Belarusian experts have pointed out that the CSTO
members prefer to stay away from the Russian-Ukrainian
war and that Moscow has failed to rally the post-Soviet
states for a military-technical blockade of Kiev.

Belarus and the Ukrainian crisis

Throughout 2013-2014, Minsk gradually readjus-
ted its attitude to Ukraine, which has been living
through a far from easy period of political transforma-
tions. The Belarusian media and public opinion limited
their comments on the wave of opposition later tagged
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as Euromaidan to whether or not Ukraine would be
involved in Eurasian integration. As the situation on
Maidan moved toward violence, Minsk paid more and
more attention to the Ukrainian developments; the re-
moval of V. Yanukovich and the political U-turn per-
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formed by those who came to power in Kiev shocked
the Belarusian president.

In March 2014, A. Lukashenko began regularly com-
menting on the Ukrainian developments; put in a nut-
shell, he says the following:

1) the Belarusian authorities will not allow a second
edition of Maidan in their country;

2) the Ukrainian riots were caused by “the huge sco-
pe of corruption and economic collapse” in Ukraine;

3) Minsk will adequately respond to all attempts of
NATO members to step up military activities in close
proximity to Belarus.

This was when Minsk formulated its foreign policy
interests:

e prompt stabilization of Ukraine;

e resistance (if necessary) to Russia’s pressure,
which might insist on worsening Minsk’s relations
with the Ukrainian regime;

e capitalization on the Ukrainian developments
and the worsened relations between the West and
Russia.

The Belarusian leaders primarily had to find a ba-
lanced political course: they did not know how far they
could go with their support of Moscow because of its
rapidly worsening relations with the West, lest to be-
tray the country’s national interests, undermine its in-
ternational position, and dent its security.

On the whole, A. Lukashenko was not always con-
sistent; he sided with Moscow when the U.N. General
Assembly voted on the annexation of Crimea; later,
on 7 June, the President of Belarus attended the inau-
guration of President Poroshenko and clearly indica-
ted that he was on the side of Ukraine.

There is another aspect of the same issue — A. Lu-
kashenko tried to wring dry the Ukrainian conflict
and extract the maximum political dividends by pos-
iting himself as a broker between Kiev and Moscow. In
late July 2014, he began insistently offering Minsk as
a venue for the tripartite talks of the so-called contact
group that was trying to settle the situation in the east
of Ukraine.

Late in August 2014, Minsk welcomed a summit of
the Customs Union, Ukraine, and the high representa-
tives of the European Union; during this meeting, A. Lu-
kashenko skillfully used his diplomatic talents to gain
a personal audience with Catherine Ashton, an indirect
sign that Brussels had softened its position in relation
to the Lukashenko regime. The President of Belarus
used the Minsk summit to obtain diplomatic bonuses
and upgrade the country’s international status.

Minsk extracted all possible economic and politi-
cal dividends from the Western anti-Russian sanctions
and Russia’s reciprocal sanctions. While formally re-
maining on Russia’s side, A. Lukashenko clearly indi-
cated that Minsk would not join the reciprocal sanc-
tions and promised to close possible holes in foodstuff
supplies with Belarusian products. Later Moscow re-

peatedly accused Minsk of cheating by re-exporting
products of EU countries.

In view of the crisis, Belarus adopted additional
measures to tighten internal security, in particular,
in connection with the world hockey championship.
In August 2014, the president signed decrees on the
mechanism for introducing a state of emergency; early
in 2015, the law on martial law was amended.

In many respects, the Ukrainian market remains the
biggest consumer of Belarusian export, oil products
and potassium fertilizers in particular (which brought
6 to 7 billion US dollars every year). On 19 August 2014,
Ukraine and Belarus abolished all the limiting mea-
sures previously introduced in trade and mutual licen-
sing, which meant restoration of the free-trade regime.
In 2014, the trade turnover between the two countries
decreased mainly because of the devalued grivna.

Minsk strengthened its border guards, especially
those stationed along the borders with Ukraine, and de-
ployed a new air group of the Russian Federation at the
Baranovichi airbase. On the whole, A. Lukashenko and
V. Putin agreed that they should jointly and adequately
respond to the current build-up of NATO troops.

In August 2014, the State Security Committee of the
Republic of Belarus officially refuted information that
Belarusian citizens had joined the volunteers in the
east of Ukraine. According to official information, by
August 2014 there were about 26 thousand Ukrainian
refugees in Belarus; 1.5 thousand applied for a refugee
status and nearly 1.5 thousand received residence per-
mits; over 3 thousand intend to apply for temporary
residence.

The country’s external and internal policy remains
under the pressure of the Ukrainian crisis and the re-
lated international events. President A. Lukashenko be-
lieves that the Ukrainian regions should become more
independent and that the Constitution should be amen-
ded accordingly. Early in September, he signed a decree
which simplified many procedures for Ukrainian citi-
zens in Belarus, including application for state grants,
education, and employment.

The country’s international situation and its rela-
tions with Germany and the United States are likewise
strongly affected by the Ukrainian crisis. Early in Sep-
tember 2014, an American delegation headed by one
of the top officials of the U.S. State Department came
to Minsk to confirm that Washington was pleased
with Minsk’s decision not to recognize unification of
Crimea with Russia and that its efforts to encourage
and organize talks on the settlement of the Ukrainian
crisis were appreciated. The American diplomats paid
particular attention to the Minsk’s recognition of the
new people in power in Ukraine and expressed their
readiness to change the format of relations with Minsk
in light of the Russian-Ukrainian conflict.

Late in September, during Lukashenko visit to Mol-
dova and in the interview he gave on 1 October, the
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Belarusian president expressed his opinion about the
Ukrainian crisis. He said that the contact group that
had worked in Minsk did a lot and halted the hostil-
ities. He described the possible repercussions of the
crisis as catastrophic and pointed out that what had
happened on Maidan was wrong and unconstitutional.
He said that his country had offered a peace plan for
Ukraine, but “the West rejected it because somebody
profited from this rejection”.

On 21 December 2014, when in Kiev on a working
visit, President A. Lukashenko made an official state-
ment to the effect that his country would spare no ef-
fort to help restore peace in Ukraine.

The Ukrainian president reciprocated by praising
Minsk’s clear position on his state’s sovereignty and
independence and thanked A. Lukashenko for the op-
portunity to use Minsk for the meeting of the tripartite
contact group, which arrived at a document intended
as the first step toward peaceful settlement.

Experts paid particular attention to what the
Ukrainian leader said about the “Minsk format” as the
only model of de-escalation of the situation in some of
the districts of the Donetsk and Lugansk regions; they
associated this with certain shifts in Kiev’s approaches
and explained Lukashenko’s Ukrainian visit by the re-

What Minsk thinks about the

The latest assessments of the new security threats
to Central Asia and the region’s geopolitical future of-
fered by the Belarusian expert community are very inte-
resting. The report published by the Center for Strate-
gic and Foreign Policy Studies (TsSVI) [14], described
the following two supra-national strategies of counte-
raction: the Chinese, represented by the SCO and the
emerging Silk Road Economic Belt, and the Russian,
represented by the CSTO and the emerging EAEU.

There is a more or less common opinion that Cen-
tral Asia has come close to fundamental changes large-
ly connected with the developments unfolding in oth-
er regions, the Middle East in particular. The following
can be described as the key factors responsible for the
Central Asian strategic context:

1) the pullout of American troops from Afghanistan
in 2014-1016;

2) the establishment of the EAEU and its possible
enlargement;

3) the dramatic activation of China’s regional po-
licies;

4) the emergence of India as a new regional power;

5) the continued strategic rapprochement of the
U.S. and Iran;

6) the shift of the zone of U.S. primary interests to
the Far East and Washington’s rising concern about
the growing Chinese factor in Eurasia;

7) the changed structures and patterns of activity
of international extremist and terrorist organizations
and continued struggle between ISIS and al Qa‘eda;
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cently worsened relations between Moscow and Minsk
in trade and the economy and, allegedly, the common
strategy Moscow, Minsk, and Astana are pursuing in
their relations with Kiev.

It should be said that the talks between Minsk and
Kiev produced an unexpected decision on setting up
a joint TV channel in Minsk (which will probably be
safely forgotten).

Most of the expert community agrees that Minsk
and Kiev have many common interests: Belarus wants
Ukraine as one of the largest markets for its pro-
ducts, while Ukraine wants maximum security along
its northern border, steady supply of oil products, and
neutralization of Russia’s attempts to limit Ukraine’s
trade and to the standards of the Eurasian integration
project.

What is even more important is the fact that Minsk
indirectly refused to support the “federalization sce-
nario” Moscow was imposing on Ukraine. It also guar-
anteed that it would not allow third countries to use
Belarusian territory for military aggression against
Ukraine.

In any case, Alexander Lukashenko is using every
opportunity for political maneuvering to create the im-
pression of his complete independence.

security threats to Central Asia

8) the rising level of violence, the rising drug produc-
tion, and the persistent political crisis in Afghanistan.

The United States, China, India, Iran, Pakistan, and,
of course, Russia are the states with the potentially
greatest impact on Central Asia. Washington wants to
preserve the stability level, which will allow it to shift
its geopolitical priorities, safely and completely, from
Central Asia to the APR and the Middle East. The White
House is concentrating on containing China by coun-
terbalancing it to the states involved in Central Asia
(Russia, Iran, and India in particular). The Americans
expect that Russia will try to push China out of the
post-Soviet space and that Iran will help to stabilize
Afghanistan and prevent the greater role of Pakistan
and the Taliban, while India, locked in competition
with China, will add geopolitical and economic weight
to the structure.

Experts and analysts believe that China is attracted
by Central Asia’s mineral resources and consumer mar-
kets, its interests in the region being inspired by Bei-
jing’s desire to avoid instability in the Xinjiang Uyghur
Autonomous Region.

Meanwhile, China which has already formulated the
Silk Road Economic Belt initiative, occupies a much
more active or even expansionist position: the eco-
nomic belt will require infrastructure which will require
protection. The Chinese elite, or its greater part, is re-
garding the Economic Belt as a free trade area between
China and the Central Asian countries. After losing in-
terest in the Mes Aynak copper mines, China developed
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an interest in protecting the oil fields in the north of
Afghanistan.

Containment of India is one of China’s strategic
concerns; Beijing wants to limit Delhi’s influence in
the region and intercept its share of the resources.

India, according to the expert community, is pri-
marily concerned about receiving a steady supply of
resources mainly through TAPI (Turkmenistan — Afgha-
nistan — Pakistan - India) and IPI (Iran — Pakistan — In-
dia) gas transportation systems.

Tehran needs stability in Afghanistan, a solution to
the drug trafficking problem, and suppression of the
still growing influence of extremist groups oriented
toward Pakistan and Saudi Arabia. Iran needs larger
markets for its hydrocarbons (hence the IPI project)
and a wider area of economic cooperation. The Port
of Chabahar project, the only Iranian port with direct
access to the ocean, is one of Tehran’s strategic prio-
rities. The country is determined to pursue an active
policy in Afghanistan and post-Soviet Central Asia
(Tajikistan being the main aim). A decrease in the U.S.
military presence in Afghanistan and Central Asia is
another point on the Iranian agenda.

On the whole, analysts agree that Pakistan has
found itself in a quandary. In recent years, the tradi-
tional contacts between the Pakistani special services
and the Taliban (and its branches) have been causing
increasing trouble. Like many of its neighbours, Paki-
stan is interested in the resource-rich Central Asian
states; it wants to keep India and Iran outside Central
Asia and relies on China as its main ally.

Russia’s strategy in the region is fairly vague; the
Ukrainian crisis distracted its attention from Central
Asia, the key to Eurasian security. Russia, which is es-
tablishing the EAEU together with its allies, expects

that Kyrgyzstan and, somewhat later, Tajikistan will
also join it. According to certain sources, it is interest-
ed in the TAPI gas pipeline, while some Russian com-
panies are ready to join the construction project.

The Belarusian expert community has concluded
that the terrorist international is being torn apart by
the dramatic rivalry between ISIS and al Qa‘eda. In the
West, experts are very skeptical about the prospects
for the Islamic Movement of Uzbekistan, which needs
money and fresh forces; its ethnic composition, Uz-
beks being in the minority, has moved far from its title.
The Ismailites of Afghan and Tajik Badakhshan may
temporarily come to the fore, as well as pan-Turkic and
ethnically diverse groups in the north of Afghanistan
and more moderate Islamist organizations of the Hizb
ut-Tahrir type.

The expert community in Belarus points to the Isla-
mist threat as the main one in the present conditions;
the new actors, ISIS being one of them, on the regional
scene may aggravate it even more.

Today, the Central Asian states are doing more than
the other players to oppose the region’s destabiliza-
tion. They are keeping the political field under control,
applying pressure, within legal limits, on the Islamist
and other opposition structures, and offering the easily
tempted, as well as vulnerable groups, social benefits.

The Central Asian countries have geared their op-
position strategies to nationalism, a combination of
the following two key values: national history and so-
vereign statehood. This particularly applies to Kazakh-
stan and Uzbekistan. According to the expert commu-
nity, these two countries, rather than the CSTO, will
play the main role in strengthening the region’s secu-
rity, at least because Russia remains bogged down in
the Ukrainian crisis.

Conclusion

Today, the foreign policy course of the Republic of
Belarus is largely determined by the following factors:

o wide-scale, diverse, and, at the same time, “un-
even” cooperation with the Russian Federation,;

¢ involvement in Eurasian integration and the EAEU
Treaty signed in May 2014;

e cautious drawing closer to the West;

e its higher international status of a broker between
the sides in the Ukrainian conflict and consolidation of

its military-political cooperation with Moscow;

e continued cooperation with its traditional part-
ners — China, Venezuela, some of the CIS countries,
and Kazakhstan in particular.

Beyond its borders, the country is looking for new
and widening the already existing markets for its pro-
ducts; it is using Eurasian integration to strengthen its
position when dealing with Russia and has returned to
its old policy of balancing between Russia and the EU.
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TOCYAAPCTBEHHAS ITIOAUTHUKA PETYAPOBAHUSA
TPYAOBOU MUTPALIVU B TEPMAHUN

U. M. BAIIKOY, A. KEMHHUI[?

Y Axademus zocydapcmeenozo ynpasnenus npu Ipesudenme Pecny6nuku Benapyce,
ya. Mockosckas, 17, 220007, 2. MuHck, beaapyce
DTexnuueckuti yHueepcumem, lllymauH-bay, C264, Mionuep Pnamy 2-3, 01187, 2. /Ipe3odeH, [epmaHus

AHaMM3UPYIOTCS KOHIIENTyaIbHbIE aCIeKThl HeMeI[KO¥ MUTPALIOHHO TOMUTUKY, HAlTPaBAeHHO! Ha MHTErpalyio Nm-
MUTPAHTOB Ha PbIHKE Tpyaa. [lesiaeTcst BBIBOM, O TOM, UTO Pasjnyus B IIpaBe Ha TPY/, B KBaAM(UKALM Y BO3MOKHOCTSIX JIJIsI
PpasIMUHBIX KATETOPUII UMMUTPAHTOB B [epMaHMM MpuBeu K pa3indusaM B UX IKOHOMIUUYeCKO nHTerpauun. [I[pyanmMaeTcs
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Introduction

Immigration has greatly changed the population of
many countries in the world including Germany. The
necessity to develop new approaches towards migra-
tion policy is determined by active evolution of eco-
nomic relations, dynamic changes in labour markets
and labour mobility. International migration process-
es have a controversial impact on the development of
some regions. At the same time effective supranational
mechanisms of labour migration regulation have not
been enough developed. The reproduction of the la-

bour force in the European countries is shrinking and
it leads to the necessity to use migrant workers. Em-
ployers are often in favour of labour migration in the
country because it could provide cheap labour force on
a labour market and additional demand for products
produced in the country.

The main idea of the research is to define the main
aspects of labour market integration policy for immi-
grants that have influence on their labour force parti-
cipation (case of Germany).

Methodology

For the purpose of the study to develop the concep-
tual aspects of the model of labour market integration
policy for immigrants we use a qualitative method as
a method of interdisciplinary research because it al-
lows to get deeper understanding of specific labour
market effects from immigration.

We use a deductive approach by reviewing literature
and discussing pertinent issues such as the conceptual
aspects of the labour market integration policy for im-
migrants. The common indicators of the migrant eco-
nomic integration in Germany are determined on the
basis of the data available from the migration statistics.

Labour market effects from immigration

Different studies on migration are dedicated to dif-
ferent economic aspects. Borjas has developed theoreti-
cal models of internal and international migration and
presented some models of migration in expository sur-
veys [1-6]. Borjas model was supplemented by the role
of income differences with various assumptions about
the distributions of personal characteristics, and it was
able to predict the flows of different types of workers be-
tween countries. Borjas argued that migration decision
depended on not just average difference in wages across
countries but on where the immigrant would fit in the
destination labour market and how well the abilities of
workers and how the human capital could be applied.
In 1991 Bordias extended his model. Then the Bordias
model was developed by Halton and Williamson and
Clark, Hatton and Williamson (CHW model, 2007), that
took in account for the effects of non-pecuniary costs
of migration and explicit immigration restrictions [7; 8].

In the work of Bartram the aspects of labour migra-
tion associated with the demand for labour in differ-
ent countries were discussed and the variability in the
state migration policies were highlighted [9].

The incorporation of migrants into the receiving
country’s labour market was the focus of the research
of Chiswick [10]. Chiswick gave detailed analyses of
investments in human capital and its effectiveness on
the labour market from the point of view of the migra-
tion processes [11].

Kemnitz analysed the effects of immigration on the
presence of unemployment, technological and politi-
cal conditions which can make low skilled immigration
beneficial for the host, but also elabourated on the po-
litical viability of immigration policies and the chal-
lenges for education policy [12].
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Bodvarson and Van den Berg emphasized that im-
migrants are not only workers, they are customers
and add to the capacity of the economy, and described
theoretical models that explaine the migration and
answer the questions: who migrates, why migrates
and what were the consequences for source and des-
tination country [13]. Bodvarson and Van den Berg
described the modern theory of internal migration
and focused on the determinants that migrants can be
considered as: 1) a supplier of their factor service or,
effectively, a maximizing investor in their human capi-
tal [14], 2) a vigorous costumer of amenities and pub-
lic goods [15], or 3) a producer of her own household
goods and services [16]. Bodvarsonand Van den Berg
paid attention to the role of past migration [13; 17-20]
and migration as a life cycle decision [21] in the deve-
lopment of the models of migration.

The effect of the labour market integration of the
immigrants includes economic, fiscal, and social ef-
fects. It provides the net contribution of immigrants to
the public finances in the longer term and some help
in alleviating the fiscal effects of population aging.

The effect of the labour market outcomes of native
workers could be divided in three main groups which
include labour market supply effect, aggregate demand
effect and allocation of resources, product mix and
technology effects [22]. Labour supply effect may be if
migrants have similar skills to native workers and have
an adverse effect on their employment and wages [4].
Migrants can increase the population and create ag-
gregate demand effect for goods and services, labour
demand, and firms increase output and investment
over the long run [23]. Immigrants can influence the
allocation of resources, product mix and technology
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effects and stimulate change in the occupation and
industry composition of the labour force (for exam-
ple, in Israel). By promoting skill upgrading, immi-
gration can have a positive impact on labour market
productivity, upward career mobility and incomes of
native workers (Denmark, Switzerland and else). Mi-
grant mobility helps the countries adapt to asymmet-
ric shocks of labour forces and stimulates economic
growth, for example, cross-border migration [24]. Im-
migrants of working age can provide high tax contri-
bution for a long time and the host country does not
have education expenditure. Fertility rates of immi-
grants, typically higher than those of natives, can help

reduce the negative impact of population aging. High-
skilled immigrants usually make larger net fiscal con-
tributions than natives [22; 25].

Assessing the fiscal effects of immigration was
made by the Organisation for Economic Cooperation
and Development (OECD) in 2013 [22]. For this taxes
paid and other fiscal contributions made by migrants
and the costs of services and benefits used by them
were compared. The result of the research 2007-2009
highlighted that the average fiscal contribution of the
migrant population in advanced economies amounted
to 0.35 % of GDP, with most country results falling be-
tween £1 % of GDP [22].

Recent trends in immigrants’ flows in Germany

At 1 January 2016 total population in Germany was
82 162 thousand people and the change 2016/2015
was +11.8 thousand people (table 1). Share of Germa-
ny in EU population is 16.1 %. The crude rate of natu-
ral change of population in Germany was the biggest
among EU countries and natural change is —-2.3 per
1000 residents, so immigration was seen as a possibi-
lity to ease the adverse consequences of ageing popu-
lations and to help fill labour shortages [26]. Net of
migration in 2015 was the biggest during last years.
Foreign population in Germany numbered 9.1 million
people and population with migrant background was
16.4 million people. A significant increase in the num-
ber of migrants was caused by the influx of refugees

from Asia and Africa that were in need of economic,
social, and cultural adaptation and integration as a re-
sult the problem with economic integration of mi-
grants became significant [27].

In 2014 net migration from European Union con-
sisted 300 000 people, net migration from outside EU
was 250 000 people. According the date in July 2015
864 700 citizens of Central and Eastern European
countries were employed in Germany and 22 000 fo-
reigners held EU Blue Card. In 2015 number of new
asylum applications consisted 441 900 (173 070 in
2014) [28]. The total number of illegally resident
migrants in Germany estimated from 100 000 up to
1 million people [29].

Table 1
Population in Germany
. Year

Population category Y014 2015
Total population, millions 80.8 82.2
Foreign population, millions 7.4 8.7
Population with migrant background, millions 16.4 17.1
Live births, thousands 715 738
Deaths, thousands 868 925
Arrivals of migrants, thousands 1464 2136
Departures of migrants, thousands 914 997
Net migration, thousands +550 +1139

Source: [27].

Germany accepted a lot of humanitarian migrants and
their number increased in recent years. The average un-
employment rate of immigrants in Germany decreased
during 2011-2014 but it was higher compared with ave-
rage unemployment rate for the native population.

In Germany immigrants covered a big spectrum of
economic participation. In 2015 some 24.1 % of immi-
grants worked in the mining, manufacturing and ener-
gy industry, 13.6 presented in the wholesale and retail

trade, 11.3 % were in the health sector and 10.0 % were
in the admin and ETO [28; 30]. The official employ-
ment in the households was much narrower.

Most of illegally employed migrants were employed
in the construction business, service of facilities, the
hotel and catering industry, agriculture and forestry,
meat processing industry, the transport and forwar-
ding industry and household services, domestic nurs-
ing and geriatric care [29].
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The migration flow streams consist of permanent
and temporary migration. Constant working migrants
assume long-term residence in the country and their

integration processes are very important for receiv-
ing immigrants in German society and their social and
economic integration.

Characteristics of the right to work
for various categories of immigrants in Germany

The right to access work influences immigrant op-
portunities to integrate successfully into the labour
market. Access to the labour market is different for
different categories of the migrants in Germany. Iden-
tification of categories of migrants in Germany and
their rights could be based on the approach proposed
by Burket and Haas that includes such categories as:
1) citizens of EE-15 and EEA nationals, EU-8 nationals
(Czech Republic, Estonia, Hungary, Latvia, Lithuania,
Poland, Slovakia, Slovenia), EU2 nationals (Bulgaria,

Romania); EU1 national (Croatia); 2) third country na-
tionals that include labour migrants, family members
of German nationals, residence permit holders and fa-
mily members of Blue card; 3) humanitarian migrants
among them asylum seekers; persons with suspension
of deportation; recognized refugees [30].

The differences in access to work and different
skills and opportunities for migrants in Germany led
to different level of their needs in economic integ-
ration (table 2).

Table 2

Immigrant categories and their access to the German labour market

Immigrant category

Access to the German labour market

Citizens EU-25 and EEA nationals

Family members of German
nationals

Recognized refugees

Free German labour market access

Citizens of Croatia

Limited access to the German labour market

Third country nationals

1. It is required a resident title for taking up employment.
2. Citizens of the third countries get residence title if they get a German labour contract

Foreign students

Time-limited in access. They are allowed to work up to 120 days a year

Holders and family members of
Blue card

1. Access of holders of Blue card is limited by their contract.
2. The access of the family members of Blue card of depends on the kind of the resi-

dence permit of the visa holder

Business immigrants The access will be given if their business corresponds to the public interest in Germany

1. Limited access to the labour market after three months of their residency in Germany.

Asylum seekers : .
4 2. Free access after four years of residence in Germany

Persons with suspension of

- Limited access to the labour market after three months of their residency in Germany
deportation

The main aspects of migrant economic integration in Germany

The economic impact of economic integration of
migrants includes benefits for enterprises and migrants
and new economic opportunities for them. Immigrants
entering working age make fiscal contributions and have
a high number of working years ahead. High-skilled im-
migrants usually make larger fiscal contributions than
native-born and host country saves on education and
social expenditures. Labour force participation, occupa-
tional attainment and earning are the three most often
used measures for assessing immigrants’ economic in-
tegration in the host countries [31].

International comparisons are complicated but the
variation in immigration and integration policies be-
tween countries seems the only source of identifica-
tion for the effect of migration policies [32].
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Empirical models of the determinants of wages,
unemployment, and labour force participation in Ger-
many were gauged by Beyer, who used micro-data from
a large household survey and the German Socio-Eco-
nomic Panel [33]. It was estimated that after the ar-
rival in Germany immigrants earned in 20 % less than
natives with similar characteristics. The probability
of unemployment was initially 7 % higher for recent-
ly arrived immigrants in comparison with natives and
in the long run the unemployment rate remained 3 %
higher among immigrants. Immigrants without Ger-
man writing skills or a German degree had a wage gap
as high as 30 % initially. Good German writing skills
closed the gap by 12 % and a German degree by another
6 %. The gap for migrants that was born in advanced
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economies was a third of other immigrants [22]. Beyer
marked that the lower wages of immigrants largely
reflected “skill downgrading”. In Germany 66 % of
highly skilled natives had a job with higher wages
that actually required higher education and over 60 %
had jobs with very high “autonomy” with higher wa-
ges. Immigrants that weren’t born in advanced eco-
nomies were only 42 % and 33 % in the respective
groups. Good German language skills and a German
degree helped close the gap between immigrants and
natives. Female immigrants had a high probability of
unemployment. The participation rate of immigrants
approached fully after 20 years [33]. The immigrants
made substantial contributions to the economy but
face considerable obstacles in the labour market that
could overcome only gradually.

The earning and employment gaps were particular-
ly pronounced in the years immediately after arrival of
migrants and diminished with time after the improve-
ment migrants’ language skills and obtaining relevant
job experience. Immigrants from advanced economies
or with better language skills often had better posi-
tions than other groups. Refugees and female migrants
had worse labour market positions, especially in the
short run. Immigrants from Africa and Asia had a low-
er employment rate than other groups of immigrants.
In addition, there was heterogeneity in labour market
performance [34; 35].

Asylum seekers and immigrants from Afghanistan,
Iran, Iraq, Syria, Somalia, Eritrea, and the former Yu-
goslavia were less educated than others. Immigrants
from EU countries and advanced economies had bet-
ter education than the natives. There was a possibility
than recent asylum seekers were better educated than
previous immigrants. (Reliable data were not avail-
able.) In Germany, 2 % of the Syrian asylum seekers
which arrived in 2013-2014 had tertiary education,
among natives it was 23 % [22].

IMF in 2016 estimated that average budgetary ex-
penses for asylum seekers in Germany increased by
0.12 % of GDP in 2015 and could increase 0.27 % in
2016 compared to 2014. Fiscal cost of asylum seekers
in Germany consisted 0.08 % of GDP in 2014, 0.20 %
of GDP in 2015 and could be 0.35 % of GDP in 2016.
The expected level of the initial effect on German
GDP will be positive and will depend crucially on la-
bour market integration. Relative to the baseline, in
Germany the level of GDP will be lifted 0.3 % by 2017.
It is assumed that it is necessary about two years for
the refugees to begin work. It is expected that eligible
to work refugees will have a lower participation rate
than natives with a gap of 5 % initially, gradually de-
clining to 3 % by 2020, and a higher unemployment
rate with a gap of 15 % initially, gradually declining
to 12 % by 2020 [22].

According to the results of the study that has been
done by OECD in 2015 one can conclude that Germa-
ny was among the countries (Austria, Belgium, France,

Germany, the Netherlands) with long-standing desti-
nations with many settled low-educated migrants [36].
Such categories of migrants meet difficulties in eco-
nomic integration.

There are a lot of factors which shape the experi-
ence of immigrants in Germany and opportunities for
economic integration among them the educational
levels and industrial experience of migrants, the le-
vel of knowledge of German language, relationship
between the two countries and the economic circum-
stances in which the migration takes place, the ethnic
origin and cultural and social traditions and religion
characteristics of the migrants and differences in the
requirements for different categories of immigrants.

Our premise and assumption is that different levels
of skills of migrants and differences in the access to
labour market determine the level of the economic in-
tegration needs.

1. Migrants from the EU countries have free access
to the German labour market. High educated and me-
dium educated specialists are able to confirm their
degree and to get employment contracts. In the case
of long-term contracts and the perspectives of profes-
sional development in Germany, they try to get good
knowledge of German. High skilled specialists have op-
portunities for social and cultural adaptation and use
them actively.

2. High skilled immigrants with limited access to
the German labour market have the same educational
characteristics, but the need for economic integration
is increased for them. Job search is more complicated
for them even if they use “blue card”. Terms of a labour
contract may be less flexible. Their knowledge of legal
labour norms is not deep enough. The process of the
socio-cultural integration is longer.

3. The failure of legal access to the labour market is
one of the main reasons of illegal migrants’ employ-
ment. Mostly illegal workers do middle skilled and
low-skilled jobs. Lack of German language skills is also
a significant obstacle in finding a job and legalization
of migrant status.

4.Free access to the labour market for middle-skilled
migrants also implies the possibility to confirm degree
and to get employment contracts. In this case, the
competition on the German labour market is higher
so competitive advantage of migrant middle-skilled
workers is not significant and usually they have lower
wages than natives. Migrants’ German language skills
are necessary for effective professional interaction.

5. Many middle skilled migrants with limited access
to the German labour market have to get pre-signed
contracts for jobs. Some migrants work on temporary
employment contracts or they could be representing in
the shadow economy. Characteristics of middle skilled
migrants with limited access to the German labour mar-
ket in many respects are similar to the characteristics
of the middle skilled migrants which have free access,
but their opportunities in choosing a job are limited.
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6. The failure of legal access to the labour market
is a sigbnificant problem for middle skilled migrants
so they do middle skilled and low-skilled jobs. They do
unskilled jobs illegally if they don’t have opportunities
for legalization of migrant status. Status of illegal mi-
grants and their work in the informal economy leads to
insecurity of their economic rights.

7. Low-paying jobs that don’t require special skills
are available for low-skilled migrants with free access
to the German labour market. In some cases, a low
wage constitutes a competitive advantage for less-
skilled migrant workers and serves to protect them
from competition from more-skilled workers.

According to the results of the study that has been
done by the OECD one can conclude that Germany was
among the countries (Austria, Belgium, France, Ger-
many, the Netherlands) with long-standing destina-
tions with many settled low-educated migrants. Such
categories of migrants meet difficulties in economic
integration.

8. Low-skilled migrants with limited access to the
German labour market can work only if they have got
the pre-signed contract. Such migrants often use tem-

porary employment contracts or they are in the sha-
dow economy.

9. A significant number of unskilled migrants work
illegally in households and small businesses and use
national networks of migrants for looking for a job. So-
cial and cultural integration is impossible for them.

German migration policy influence on the economic
adaptation of immigrants increased, but nevertheless,
there were some groups of migrants that had signifi-
cantly lower level of the economic integration, among
them immigrants from North Africa, refugees and oth-
ers. Immigrants who didn’t speak German had more
difficulties in the economic integration then others.

To summarize, it should be pointed out that the dif-
ferences in the access to work and different skills and
opportunities for migrants in Germany led to different
level of needs in economic integration. In the further
development of the study it is possible to determine
and differentiate the needs of the immigrants in eco-
nomic integration on the basic of the observing, fol-
low-up survey, revealing and discussing pertinent is-
sues of economic right to access work and economic
integration of immigrants.

German migration policy development

The most important documents in the development
of German migration policy are Immigration Act of
2005 and National Action Plan of Integration.

Since 2005 after enactment of a fundamental re-
form of Citizenship Law in 1999 and Immigration Law
in 2004, immigrant integration became one of the top
issues of the political and public agenda in Germa-
ny [37]. According to the law, the required period of le-
gal residence for naturalization was reduced to fifteen
years for the first immigrant generation and to eight
years for the second. From the view point of rising ex-
pectations of economic growth limited access to the la-
bour market was provided to highly skilled immigrants
on a permanent basis and temporary immigration
permits for entrepreneurs willing to make substantial
investments. In the Immigration Law the integration of
immigrants was designated distinctly as a responsibility
of the state [38].

The necessity to provide for integration courses, in-
cluding the German language education and lessons on
German politics and society was defined in a separate
chapter and was considered as very important condition
for integration of the immigrants. The focus on German
language skills was caused by the need to improve the
level of education, vocational training, job perspectives
and labour market integration, especially of the youth
with migratory backgrounds and with a corresponding
reduction of welfare state expenditures.

Gerdes marked that the structural and institutional
conditions of integration as well as its designation as
legal and political have been increasingly down played
in favour of an emphasis on the economic, social and
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cultural features of integration [36]. The changes have
entailed rising expectations of integration-related
orientations and performances of migrants. Since No-
vember 2006 the long-term tolerated migrants should
be granted a regular residence permit if they fulfill cer-
tain conditions include the availability of the regular
job or a clear employment perspective.

In the 2007 Immigration Law Reform was caused by
the necessity to implement some of the EU-guidelines.
More restrictive preconditions for naturalization were
endorsed (according marriage partners, young person
under age of 23, criminal convictions) and the intro-
duction of a nationwide standard citizenship test in Sep-
tember 2008.

The approach to the migrant integration as a mea-
sure of the contributions of immigrants’ economic and
social performances to state and society is highlight in
the National Integration Plan (2007). The key aspects
of this plan include language acquisition, education, oc-
cupational training, working life, culture, science, sports,
media, community volunteer work, gender equality and
integration on location. Integration measures are pre-
sented as “active” or “activating” integration policy in
NIP. A common feature of both integration and social
policy fields is a changing mode of political interven-
tion focusing on influencing individual behaviour to-
ward educational orientation, pro-activity and flexibi-
lity, activation of human capital [36]. This attention to
skills and education is based on the widely shared as-
sumption of a fundamental transformation to a know-
ledge-based society and a service economy as a matter
of course.
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In Germany the state employment service is pos-
sible for using by all categories of persons. The state
bodies provided service provision and interact in their
work with immigrants [30].

Federal Employment Agency (Bundesagentur fiir
Arbeit) and local employment services provide support
of jobseekers, assistance for job placement, vocational
guidance and training for the unemployed and voca-
tional guidance. Federal Employment Agency includes
a head office, 10 regional directorates and 176 local
employment agencies that use “4-phase model” that
means profiling, goal setting, strategy selection, inter-
pretation services for clients. The main duties of the Fe-
deral Employment Agency are: placement in training
places and workplaces, vocational guidance, employer
counseling, promotion of vocational training, promo-
tion of further training, promotion of professional in-
tegration of people with disabilities, benefits to retain
and create workplaces and compensations for reduced
income, e. g. unemployment benefit or insolvency pay-
ments (Insolvency Fund).

One of the problems is that employment services
don’t differentiate between immigrant categories and
natives.

Integration through Qualification program (IQ) was
developed by the Federal Ministry of Labour and Social
Affairs in 2005 for improvement of the service for fo-
reign-born workers and was funded for next 5 years in
2011. The program include 16 regional networks, 5 IQ
competence centers for it supporting with speciali-
zation on one of the topics among them recognition,
qualification, job-related German, entrepreneurship
and diversity and has delivered 90 % of 240 planned pro-

ject. In the pilot program that take place from Septem-
ber 2008 to October 2010 11 400 participants participa-
ted, around 54 present were employed. At second round
from November 2010 until December 2014 integration
of asylum seekers was among main directions. Funding
of the pilot project for the program is expired [30].

Head Chamber of Commerce and Industry and Cham-
bers of Skilled Crafts define business coordinate training
programs and requirements for credentialing all indus-
trial sectors.

The Federal Government, trade unions, employ-
ers’ associations and human rights organizations are
the main stakeholders that act in the sphere of illegal
employment of migrants [29, p. 15-16]. The position
of Federal Government regarding illegal employment
is that a violation of applicable law has to be under
state-control.

Economic integration of immigrants is a complex
problem of immigration. The solving the problem re-
quires to develop an effective mechanism aimed at the
practical implementation of the legal framework of
immigration and measures for economic integration
of migrants. A balance has to be between the need to
protect economic rights of migrants and the desire to
generate economic effect from labour migrants.

Positive German experience of the development
migration integration policy can be used by other
countries. The results will contribute to the evaluation
of the role of economic rights of migrants and its in-
fluence on the integration of migrants into the labour
market. At the same time German migration policy can
be developed and can adapt the positive experience of
developed countries.

Conclusion

The study addresses some qualitative aspects of
migrant economic integration and German migration
policy.

Germany accepted a lot of migrants and their number
increased in recent years. Immigrants cover a big spec-
trum of economic participation but there is a wage gap
and employment gap between immigrants and natives.
The economic impact of economic integration of mi-
grants includes benefits for enterprises, fiscal contribu-
tions from migrants and a high number of working years
ahead and new economic opportunities for migrants.
High-skilled immigrants usually make larger fiscal con-
tributions than native-born. A lot of German labour
immigrants are low skilled and middle skilled workers.

Migrants from EU countries have free access to
the German labour market. German migration policy
restricts access to labour market for immigrants from
third countries. Differences in access to work and dif-
ferent skills and opportunities for migrants in Germa-
ny led to differences in their economic integration.

The key aspects of the labour migrant integration
policy include language acquisition, education, occupa-
tional training, working life, culture, science, sports, me-

dia, community volunteer work, gender equality and in-
tegration on location. The “4-phase model” that means
profiling, goal setting, strategy selection, interpretation
services for clients and integration through qualifica-
tion programs are used by employment agencies.

The economic impact of immigration will be felt by
Germany for a long time so research of these pheno-
mena is continued.

The authors believe that in this study the following
terms and results are new and we make the contribu-
tions to literature: from theoretical viewpoint, we stu-
died the labour market effects from immigration and
economic integration of migrants in Germany and con-
tribute to knowledge. We highlight the conceptual as-
pects of the migrant integration policy. This should lead
to a better understanding of the necessity to develop
labour market migrant integration policy. Our examples
in the study should help understand the opportunities
for the development of the migration policy. Finally,
from methodological viewpoint and future direction for
research, our results can be tested empirically by mea-
suring the level of economic integration of migrants and
assessing its impact on labour market performance.
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10 YPETYAUPOBAHMIO MTHBECTULIMOHHBIX CIIOPOB
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WccnemyroTcest apOUTpaskHast M MPUMUPUTETbHAS TPOLIeAYPhI U IPUMEHMMOe ITpaBo B MeskayHapogHOM I[eHTpe I10 ype-
TYIMPOBAHUIO MHBECTUIIMOHHBIX CTIOPOB. CPAaBHMUBAIOTCS apOUTPasKHAS M TIPUMUPUTENIbHAS TPOLIEAYPhl. AHATU3UPYIOTCS
MIPEMMYIIECTBA U HEIOCTATKY KaskA 0l 3 HUX, IPUBOJSTCS Pas3/IMUHbIE ITOAXOIbI COCTABOB apOMTpaka K MPUMEHEHIIO HOPM

MEXIOYHapOAHOIO ITpaBa ITPU pas3pelieHn CIIOpOB B IEHTPe.

Knioueesle cno6a: iHBeCTULIVIOHHBI CIIOp; ap6I4Tpa>K; Meouanns; Me)K,Z[yHapO,E[Hbe/] LIEHTP I10 YPEeryJampoBaHNIO MHBE-

CTULVIOHHBIX CIIOPOB; IIPMMEHNMMOe ITPaBo.

ICSID procedure

The procedure of an investment dispute settlement
is governed by chapters 3 and 4 of the ICSID Con-
vention, the Rules of Procedure for the Institution of
Conciliation and Arbitration Proceedings (“Institution
Rules”), the Rules of Procedure for Arbitration Proce-
edings (“Arbitration Rules”), and the Rules of Procedure
for Conciliation Proceedings (“Conciliation Rules”) ap-
proved by written vote of the Administrative Council.

Normally, if the parties intend to continue their
cooperation upon settlement of their dispute, conci-
liation is considered a more appropriate means of in-
vestment dispute resolution. On the other hand, the
parties would normally resort to arbitration if they do
not anticipate pursuing their business relationship.

Conciliation proceedings are initiated by a written
request for conciliation of one of the parties addressed
to the Secretary-General. The request should contain
information concerning the issues in dispute, the iden-
tity of the parties and their consent to conciliation in
accordance with the rules of procedure for the insti-
tution of conciliation and arbitration proceedings. If
necessary requirements (i. e., ratione voluntaris, ratione
materiae, and ratione personae) are met and after the
request for conciliation is registered, the parties con-
stitute a conciliation commission (the “Commission”)
by appointing a sole conciliator or any uneven number
of conciliators as agreed by the parties. Where the par-
ties do not agree on the number of conciliators and the
method of their appointment, the Commission consists
of three conciliators — one conciliator is appointed by
each party and the third, the president of the Commis-
sion, is appointed by agreement of the parties. If the
Commission is not constituted within 90 days or any
other period as agreed by the parties, the Chairman of
the Administrative Council appoints the conciliator or
conciliators not yet appointed.

It is worth mentioning that when the ICSID Con-
vention was drafted, one of the suggestions was to in-
clude the requirement for the parties to submit a joint
request for conciliation. The rationale of this sugges-
tion premised on the nature of conciliation that gener-

ally requires a higher level of cooperation between the
parties to initiate this type of dispute resolution pro-
cedure. However, the final language of the provision
that regulates the procedure of submitting a request
for conciliation did not include the suggested joint
request requirement and is identical to the respective
arbitration provision.

The detailed requirements to contents of the re-
quest for conciliation are found in the Institution rules
[1]. Specifically, under Rule 2 of the Institution rules,
the request should designate each party to the dispute
and state the address of each party, and, if one of the
parties is a constituent subdivision or agency of a Con-
tracting State, the request should indicate that it has
been designated to the Centre by that State. Moreover,
it is required that the request indicate the date of con-
sent to submit a dispute to ICSID and the instruments
in which it is recorded. If the parties gave consent on
different dates, the request should indicate the latest
date of one of the parties’ consent. It is also required
to include information on nationality of the investor
party to the dispute as of the date the request if filed
as well as information concerning issues in dispute to
confirm that the Centre has jurisdiction over it (speci-
fically, that there is a legal dispute between the parties
that arises directly out of an investment). In addition,
in accordance with Rule 3 of the Institution rules, the
request may also include any other information with
regard to the dispute, for example, the number of con-
ciliators or arbitrators and the method of their ap-
pointment. It is also recommended that the claimant
presents the case on the merit by including complete
statement of facts underlying the dispute [2, p. 21].

Even though the Institution Rules contain detailed
requirements to the contents of the request, the claim-
ant may consult with the Centre on this matter prior
to filing the request [3, p. 450-457]. Advance con-
sultations prior to submitting the request allow the
claimant to clarify points that need to be addressed
in the request and reduce the risk of refusal to re-
gister the request by the Secretary-General [2, p. 23].
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When the ICSID Convention was drafted, it was pro-
posed that its provisions allow the claimant to make
amendments in the filed request that does not con-
form to the requirements or to supplement an incom-
plete request [3, p. 774]. This suggested provision was
included in the final language of the ICSID Conven-
tion and, accordingly, if the contents of the claimant’s
request does not meet certain formal requirements or
misses any required information, the Secretary-Ge-
neral gives the claimant an opportunity to correct or
supplement the request. For example, in Fedax N. V. v.
Bolivarian Republic of Venezuela, the Secretary-General
sent an acknowledgement of receipt of the request to
the claimant and at the same time, required that the
request be supplemented with address of the other
party in accordance with Rule 2(1)(a) of the Institution
rules. On the same day, the requesting party provided
the Centre with the missing information and the Sec-
retary-General transmitted a copy of the request and
the accompanying documentation to the other party in
accordance with Rule 5(2) of the Institution rules the
following day [4].

The request and supporting documents should be
accompanied by five additional signed copies, un-
less the Secretary-General requires that more copies
be provided (Rule 4 of the Institution rules). All the
documents should be in a language approved for the
proceeding in question or accompanied by a certified
translation into this language (Rule 30 of the Adminis-
trative and Financial Regulations).

Once the request is registered and the Conciliation
Commission is properly appointed, the Commission
works with the parties to clarify the facts and circum-
stances of the dispute in question and to suggest terms
of mutually acceptable solution. To achieve this goal,
on different stages of the conciliation proceeding, the
Commission proposes various options of the parties’
dispute resolution. This procedure is relatively flexible
and allows the parties to reach an agreement in a va-
riety of ways. In particular, unlike in arbitration, the
Conciliation Commission is not strictly bound by the
norms of substantive law, including provisions of the
investment treaties. For example, the Commission may
propose that, instead of resorting to remedies provided
in multilateral and bilateral investment treaties, par-
ties consider and negotiate benefits of their potential
cooperation on a new investment project. Parties to
conciliation proceedings, in turn, are expected to co-
operate in good faith with the Commission and consid-
er its recommendations.

In addition to comparative flexibility of the proce-
dural norms, parties also benefit from predictability
with respect to the expenses that they bear as a result
of resolving their dispute through conciliation with the
Centre. Specifically, in accordance with Article 61(1) of
the ICSID Convention, in conciliation proceedings, the
fees and expenses of members of the Commission and
the charges for the use of the facilities of the Centre
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are borne equally by the parties. In contrast, in arbi-
tration proceedings, the Tribunal first assesses the ex-
penses incurred by the parties in connection with the
proceedings and decides how such expenses should be
allocated (Article 61(2) of the ICSID Convention).

When the parties reach an agreement, the Concili-
ation Commission prepares a report that includes the
issues in dispute and terms and conditions of the par-
ties’ agreement. However, if at any stage of the pro-
ceedings, the Commission finds that there is no like-
lihood of reaching agreement by the parties, it closes
the proceeding and prepares a report recording the
failure of the parties to reach an agreement. In oth-
er words, the result of the Conciliation Commission’s
work is typically either reaching an agreement by the
parties or concluding that such agreement cannot be
reached. In addition, if one of the parties fails to ap-
pear or participate in the proceeding, the Commission
gives a notice to the parties and closes the proceed-
ing by drawing up its report to record the failure of the
party to appear or participate.

Notwithstanding the benefits of conciliation, only
two percent of the disputes registered with the Centre
were resolved through conciliation. More specifically,
according to the information published on the official
ICSID website, conciliation practice of the Centre is
limited to ten disputes. In eight cases, the Concilia-
tion Commissions drew reports and two of the cases
are currently under consideration. This infrequent re-
course to conciliation proceedings as compared to ar-
bitration can be explained by a non-binding character
of a report drawn by the Conciliation Commission and
absence of a mechanism of legal enforcement and re-
cognition of an agreement that the parties reach in the
course of conciliation proceedings.

Independent of the results of the Conciliation Com-
mission’s work, at any point of the conciliation proce-
edings, the parties may resort to arbitration. The pro-
cedure of initiation of the arbitration proceedings is
analogous to conciliation. Specifically, a party submits
a written request for arbitration containing an issue at
dispute, information on both parties, and their consent
to arbitration in accordance with the Institution rules
to the Secretary-General. As in conciliation proceed-
ings, an arbitration Tribunal consists of a sole arbi-
trator or any uneven number of arbitrators appointed
by the parties. If the parties have not agreed upon the
number of arbitrators and the method of their appoint-
ment, the Tribunal consists of three arbitrators — one
is appointed by each party and the third, the president
of the Tribunal, is appointed by agreement of the par-
ties. If the Tribunal is not constituted within 90 days
after notice of registration of the request has been dis-
patched or any other period as agreed by the parties,
the Chairman of the Administrative Council appoints
the arbitrator or arbitrators not yet appointed shall at
the request of either party and after consulting both
parties in accordance with Article 38 of the ICSID Con-
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vention. Arbitrators appointed by the Chairman in the
manner described above should not be nationals of the
Contracting State party to the dispute or of the Con-
tracting State whose national is a party to the dispute.

The provisions of the ICSID Convention require
that the majority of the arbitrators are not nationals of
the Contracting State party to the dispute or the Con-
tracting State whose national is a party to this dispute.
This requirement, however, does not apply if the sole
arbitrator or each individual member of the Tribunal
has been appointed by agreement of the parties.

Arbitrators of the Tribunal have broad powers as
compared to conciliators. For example, the Tribunal
may request that the parties produce documents or
other evidence as well as independently visit the scene
connected with the dispute and conduct such inquir-
ies there as it deems appropriate. On the other hand,
the Tribunal’s authority related to enforcement of its
awards is limited. Specifically, the Tribunal is not au-
thorized to take any coercive measures directed at en-
forcement of its award but may only advise the parties
on any additional measures to ensure enforcement by
each of the parties.

An arbitration award that is rendered by a majority
of the votes of all the members of the Tribunal should
address every question submitted to the Tribunal and
should state the reasons upon which it is based. An
award is required to be signed by all members of the
Tribunal. However, any of the members of the Tribu-
nal, whether or not he or she dissents from a majority
vote, may attach an individual opinion or a statement
of a dissent to the award. The award is published only
upon the consent of the parties (Article 48(5) of the
ICSID Convention).

The Secretary-General promptly dispatches certi-
fied copies of the award to the parties. In accordance
with Article 49(1) of the ICSID Convention, the award
is deemed to have been rendered on the date on which
the certified copies were dispatched.

Upon the request of any of the parties made within
45 days after the award was rendered, the Tribunal may
decide any question which it had omitted to decide in
the award, and should rectify any clerical, arithmetical
or similar errors in the award, which becomes part of
the award and is notified to the parties in the same
manner as the award.

As opposed to a report issued by the Conciliation
Commission, the Tribunal’s award is binding on the
parties and is not subject to an appeal.

The Tribunal may revise the award upon written
application of a party if this party discovered a new fact
that would decisively affect the award, provided that
the Tribunal and the applicant did not know of that
fact when the award was rendered and that the appli-
cant’s ignorance of it was not due to negligence. This
application should be submitted within 90 days after
the party discovered of such fact and in any event no
later than within three years after the date on which

the award was rendered. In addition, if possible, the
request to revise the award should be submitted to the
Tribunal which rendered that award. If not possible,
however, a new Tribunal is constituted in the manner
described above.

Either party may request annulment of the award in
writing based on one or more of the following grounds
listed in Article 52(1) of the ICSID Convention:

1) that the Tribunal was not properly constituted;

2) that the Tribunal has manifestly exceeded its po-
wers;

3) that there was corruption on the part of a mem-
ber of the Tribunal;

4) that there has been a serious departure from
a fundamental rule of procedure;

5) that the award has failed to state the reasons on
which it is based.

The procedure of filing of an application to request
annulment is governed by Article 52 of the ICSID Con-
vention. Specifically, an application requesting annul-
ment of the award should be made within 120 days after
the date on which such award was rendered. However, if
annulment is requested on the ground of corruption it
should be made within 120 days after discovery of the
corruption but in any event within three years after the
award was rendered.

Upon receipt of the request of annulment of the
award, the Chairman of the Administrative Council ap-
points an ad hoc Committee of three persons from the
Panel of Arbitrators. None of the members of the ad
hoc Committee should (i) be a member of the Tribunal
which rendered the award, (ii) be of the same nationa-
lity as any such member, (iii) be a national of the State
party to the dispute or of the State whose national is
a party to the dispute, (iv) have been designated to the
Panel of Arbitrators by either of those States, or (v) or
have acted as a conciliator in the same dispute. The ad
hoc Committee has the authority to annul the award
or any of its part on any of the grounds discussed
above. The Committee may also stay enforcement of
the award pending its decision if it considers that the
circumstances so require. If the award is annulled the
dispute should be submitted to a new Tribunal at the
request of either party.

According to the 2016 Annual Report issued by the
Centre, only 15 arbitration awards rendered by the IC-
SID Tribunals were annulled in 2016, five of which in
totality and ten - in part, which evidences their high
quality [5, p. 38].

Each Contracting State should recognize an award
rendered by the ICSID Tribunal as binding and en-
force the pecuniary obligations imposed by that award
within its territories as if it were a final judgment of
a court in that State. Moreover, in accordance with Ar-
ticle 54(3) of the ICSID Convention, execution of the
award is governed by the laws concerning the execution
of judgments in force in the State in whose territories
such execution is sought. Article 54(4) further clarifies
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that the recognition and enforcement provisions con-
tained therein should not be interpreted as derogating
from the law in force in any Contracting State relating
to immunity of that State or of any foreign State from
execution. Accordingly, the ICSID Convention does
not provide an effective mechanism of enforcement
of the awards rendered by the arbitration Tribunals.
In practice, a Contracting State that is a party to an

investment dispute settled through the ICSID arbitra-
tion mechanism could refuse to enforce the Tribunal’s
award in its territory. For example, in Liberian Eastern
Timber Corporation v. Republic of Liberia, Liberia who
was a party to the dispute refused to recognize the IC-
SID Tribunal’s award in favour of the foreign investor.
As a result, the foreign investor had to resort to the
domestic U.S. court for enforcement of this award.

Applicable law

Pursuant to Article 42(1) of the ICSID Convention,
the Tribunal decides a dispute in accordance with such
rules of law as agreed by the parties. In the absence
of such agreement, the Tribunal applies the law of
hosting Contracting State party to the dispute as well
as “such rules of international law as may be appli-
cable”.

Accordingly, because of participation of parties of
different legal nature in ICSID investment disputes -
a Contracting State on one side and a foreign inves-
tor on the other, — the ICSID Tribunals apply both in-
ternational and domestic civil norms and principles
[6, p. 74].

Article 42(1) of the ICSID specifies a priority of appli-
cable sources of law — domestic law of the host Contrac-
ting State, then — international law norms. In accordance
with doctrine [6, p. 75] and the ICSID precedent (e. g,
SPPv. Arab Republic of Egypt), the norms of internatio-
nal law apply in case of a gap in the applicable domes-
tic law or a conflict between the domestic and interna-
tional law. Accordingly, the norms of international law
play the complementary (or supplemental) and correc-
tive functions [3, p. 623]. Interestingly, in its Award in
Wena Hotels Ltd. v. Arab Republic of Egypt (ICSID Case
No. ARB/98/4), the Tribunal observed that different ap-
proaches on the role of international law as a source
of law in the ICSID proceedings had been taken, i. e.,
either restricting its role or applying it broadly and, in
turn, restricting the role of the host State’s law. The
Tribunal further noted that the use of the word “may”
in the second sentence of Article 42(1) cited above in-

dicates that the Convention does not draw a sharp line
for the distinction of the respective scope of interna-
tional and of domestic law and, correspondingly, that
this has the effect to confer upon the Tribunal a certain
margin and power for interpretation. The Tribunal in
Autopista Concesionada de Venezuela, C. A. v. Bolivarian
Republic of Venezuela [7] dissented the position taken
by the Tribunal in Wena Hotels and refused to surpass
the corrective and supplemental functions of interna-
tional law, concluding that the arbitration proceeding
was based on the contract between the parties and not
on a treaty.

Generally, the ICSID Tribunals are reluctant to ap-
ply domestic norms that in any way restrict any of the
party’s rights for a dispute resolution, such as, for ex-
ample, statute of limitation provisions. In Wena Hotels,
for example, the Tribunal refused to apply a domestic
three-year statute of limitation noting that that “mu-
nicipal statutes of limitation do not bind claims before
an international tribunal”.

Further, in accordance with Article 42(2), the Tri-
bunal may not bring in a finding of non liquet based on
silence or obscurity of the law.

Finally, the Tribunal is authorized to decide a dis-
pute ex aequo et bono only if the parties so agree. In
practice, in a number of cases the Tribunals decided
disputes ex aequo et bono, including but not limited to
awards in Atlantic Triton Company v. People’s Revolu-
tionary Republic of Guinea (ICSID Case No. ARB/84/1),
S.A.R. L. Benvenuti & Bonfant v. People’s Republic of the
Congo (ICSID Case No. ARB/77/2).
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THE DRAFT PROTOCOL ON THE CREATION OF THE COURT
OF JUSTICE OF MERCOSUR — A NEW MILESTONE
IN THE JUDICIALIZATION OF REGIONAL INTEGRATION LAW

W. M. KUHN?
2EFTA Surveillance Authority, 35 Belliard Street, Brussels B-1040, Belgium

Several years have passed since Parlasur submitted a draft protocol to the Member States of Mercosur for approval, en-
visaging the creation of a permanent Court of Justice for this South American integration system. Repeated calls for a reform
of Mercosur’s dispute settlement mechanism have remained unheard ever since, as the national governments’ focus of at-
tention has shifted to the economic and political difficulties this regional integration system had to face. The recent election
of a new government in Argentina has raised hopes that the reform would be finally implemented. The present article will
explain the reasons for the necessity of this reform. It will further provide an account of the key features of the draft protocol,
which intends to remedy the shortcomings of the dispute settlement mechanism currently in place, while highlighting the
influence European and Latin American integration law has had. The conclusion to be drawn is that the draft protocol con-
stitutes a milestone in the judicialization of regional integration law and that a failure to make it legally binding would have
to be considered a missed opportunity for regional economic integration.

Key words: supranationality; procedural law; dispute settlement mechanisms; comparative law; Mercosur; Andean Com-
munity; Central American Integration System; European Union; European Free Trade Association; Eurasian Economic Union.

ITPOEKT ITPOTOKOAA O CO3AAHNH CYAA
CITPABEAANBOCTH MEPKOCYP — HOBA{ BEXA FOPUANSALIN
TTPABA PETMOHAABHOU MHTETPALINN

B. M. KIOHY

YHaosopnetii opzan Esponeiickoii accoyuayuu c60600noii mopzoenu, yi. Benvsip, 35, B-1040, 2. Bpioccens, Betveus

HeckomnbKo JyieT mpo1io ¢ Toro MmoMeHTa, Kak [TAPJTACYP mpezncraBui Ha yTBepKaeHue rocygapcrsam — wieHam MEP-
KOCYP npoeKT MpoTOKOoja O CO3[JaHMM MTOCTOSTHHOTO Cye6HOr0 OpraHa HaCcTOSIIIEr0 MHTErpalMOHHOTO 0ObeIMHEHMS I03K-
HOaMepMKAHCKOro pernona. OTMeuaeTcsi, YTO HeOIHOKPATHbIe MPU3bIBbI K pehopMe MexaHM3Ma yperyanMpoBaHusl ClIopoB
B MEPKOCYVYP 10 cux mop He GbLIM YCIbIIAHbI, TTOCKOJIbKY BHMMAaHMe HalMOHATbHBIX MPABUTETHCTB MEPEKITIOUMIOCH Ha
SKOHOMMYECKMe U TTOIUTHYECKYe TPYSHOCTY, C KOTOPBIMY CTaJIKMBajach perMoHaabHas MHTerpanyoHHas cucrema. Cocro-
SIBIIVECS BHIOOPHI B APreHTIHE OCTaBJISIOT HaJEeKIy Ha TO, uTo pedopma B uTore 6ymeT mpoBeaeHa. IIpearnpuHuMaeTcst
TTOIBITKA OGBSICHUTD MPUUMHBI HEOOXOAMMOCTHM TaKkoii pedopMbl. AHATM3UPYIOTCSI OCHOBHbBIE YePThI ITPOEKTa IMPOTOKOJIA,
KOTOPBI CTPEMMUTCS YCTPAHUTDh HEJOCTATKM MexaHM3Ma yperyIuMpoBaHMs CIIOPOB B HacTosilee BpeMmsi, IOgYePKMBAETCS
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9KOHOMMYECKO MHTerpaLyn.

Knroueesvle cnosa: HaJHALUMOHAIBHOCTD; MIPOllecCya/ibHOe MPaBO; MeXaHM3Mbl pa3pelleHNs] CIIOPOB; CPaBHUTETbHOE
npaBo; MEPKOCVYP; AHficKoe cOO6IIeCTBO; MHTErpaloHHoe oobenyHeHne [leHTpanbHOii AMepuKu; EBporneiickuii cows;
EBporieiickas accouuaisi CBOOOLHOM TOProB/in; EBpasuiiCKiit SKOHOMMUUECKUIL COI03.

OOpaseln, UUMTUPOBAHUS:

Kion B. M. IIpoekT mpoTOKO/a O CO34aHUM Cy[a CIpaBe-
suBoct MEPKOCVYP - HOBas Bexa mpuamu3saluu mpasa
pernoHanbHOM MHTEerpauuu // JKypH. benopyc. roc. yH-Ta.
MexnmyHap. otHoteHus. 2017. N2 2. C. 55-71 (Ha aHrL.).

For citation:

Kiihn W. M. The draft protocol on the creation of the
Court of Justice of Mercosur — a new milestone in the judi-
cialization of regional integration law. J. Belarus. State
Univ. Int. Relat. 2017. No. 2. P. 55-71.

ABTODp:
Bepuep Muezens KioH — [OKTOD IIpaBa; CTaplinii COTPYA-
HUK.

Author:
Werner Miguel Kiihn, doctor of law; senior officer.
wku@eftasurv.int

55



ZKypnaa Besopycckoro rocyiapcTBeHHOro yHupepcurera. MesxayHapoasbie oTHomenus. 2017. Ne 2. C. 55-71
Journal of the Belarusian State University. International Relations. 2017. No. 2. P. 55-71

Introduction

In December 2010, after an intense debate, Par-
lasur - the parliamentary assembly of Mercosur — ex-
pressed its support in favour of the establishment of
a court of justice for Mercosur. The authors of the draft
protocol creating the necessary legal basis were the
deputies Alfonso Rodriguez Sda (Argentina) and Eric
Salum Pires (Paraguay). After the adoption of the reso-
lution approving it, the draft protocol was submitted to
the Consejo del Mercado Comtin (CMC) — the supreme
political body of Mercosur — for deliberation', which
has failed to scrutinize it to this date. This is regretta-
ble, given the important innovations the draft protocol
introduces to Mercosur’s dispute settlement mecha-
nism. Admittedly, Mercosur had to face more urgent
matters, such as the admission of Venezuela as a mem-

ber, as well as the suspension of Paraguay’s member-
ship following the institutional crisis in that country®
[1]. In addition, Bolivia’s interest in joining the trade
bloc despite its membership in the Andean Commu-
nity (CAN)® remains unbroken. However, after having
overcome most of these challenges, the time would ap-
pear ripe for a new attempt to adjust the institutional
framework to the demands of the integration process.
Before explaining the details of the reform, it appears
sensible to describe conciselythe current setup of Mer-
cosur’s dispute settlement mechanism. A closer look
at the deficiencies of this mechanism will make clear
why various legal scholars have called for a reform [2].
The draft protocolmust be regarded asan initiative
aimed at providing a political answer to this appeal.

Mercosur’s current dispute settlement mechanism

Actions aimed at pursuing infringements

Article 33 of the UN Charter provides that a dispute
settlement mechanism is an important instrument for
the pacific solution of international conflicts, listing
up a few examples: negotiation, enquiry, mediation,
conciliation, arbitration, judicial settlement, resort to
regional agencies or arrangements, or other peaceful
means of the parties’ choice. The Protocol of Olivos put
in place the Tribunal Permanence de Revision (TPR) in
Mercosur, which aims at solving disputes concerning
the interpretation, the application and the infringe-
ment of Mercosur law, which comprises the Treaty
of Asuncién (TA) - the treaty by which Mercosur was
established, - its protocols and the agreements con-
cluded, as well as the disputes arising in connection
with decisions, resolutions and directives adopted by
Mercosur bodies having decision-making competence.
Notwithstanding this, the Member States of Merco-
sur have the right to submit their controversies to the
WTO or any other dispute settlement mechanism.

The origins of the dispute settlement mechanism
currently in place in Mercosur go back to the Protocol
of Brasilia (PB), which was replaced by the Protocol of
Olivos (PO). The PB introduced a dispute settlement
mechanism similar to the one, which exists in the North
American Free Trade Agreement (NAFTA)*, whereas the

PO reshaped it so as to create one resembling more to
the mechanism in place in the European Union (EU) and
the CAN. Even though the PO creates a more sophisti-
cated mechanism than the one in place in NAFTA, it
does not reach the level of sophistication attained by
the EU or the CAN, as it does not foresee the estab-
lishment of a permanent court of justice but rather of
a TPR.

Another essential difference is the participation
of individuals in the dispute settlement mechanism.
There is no possibility under the PO to activate the dis-
pute settlement mechanism directly, an option which
does exist in the EU and in the CAN. The mechanisms
in place in these integration systems allow individuals
to submit their disputes before a permanent court of
justice without the prior intervention of the respec-
tive Member State. Articles 39 and 40 PO provide for
the right of individuals to lodge complaints before the
respective National Section of the Grupo del Merca-
do Comiin (GMC) - the executive body of Mercosur —
concerning legislative or administrative measures
allegedly having restrictive effect or liable to distort
competition, in breach of Mercosur law. The procedure
foresees that the complainants must provide elements
of evidence confirming the authenticity of the breach
as well as the existence or the threat of damage, so as

The draft protocol was handled as dossier MEP 134/09 and submitted to the “Comisién de Asuntos Juridicos e Institucional”
(“CAJI”) of Parlasur. After a year of assessment, the draft protocol was submitted to the plenary session of Parlasur for debate, which
accepted it as Legislative Proposal 2/10 of 13 December 2010. After the parliamentary approval, the draft protocol was submitted to
the CMC on 14 December 2010 for its consideration and final approval.

’The institutional crisis caused by the impeachment of President Fernando Lugo, the subsequent suspension of Paraguay in
Mercosur on grounds of an alleged breach of the Protocol of Ushuaia regarding the Commitment of Mercosur to Democracy, and the
entry of Venezuela in the organization as a full member led to litigation before the TPR.

The CAN is a South American integration system established in 1969, comprising Bolivia, Colombia, Ecuador and Peru. Chile
left in 1976 and Venezuela left in 2006 in order to join Mercosur. Associated States are Argentina, Brazil, Paraguay, Uruguay,
Panama, Mexico and Chile, while Spain has observer status. The objective of this integration system is to create a customs union and

a common market between its members.

“The principal dispute settlement mechanisms of the NAFTA are found in Chapter 11 (Settlement of disputes between a party
and an investor of another party), Chapter 19 (Mechanism to provide an alternative to judicial review by domestic courts of final
determinations in antidumping and countervailing duty cases, with review by independent binational panels) and Chapter 20
(Disputes regarding the interpretation or application of the NAFTA).
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to allow the complaint to be formally admitted by the
National Section and assessed by the GMC and the
group of experts summoned to this purpose.

The dispute settlement mechanism of Mercosur con-
sists essentially of the following stages: (i) bilateral ne-
gotiations between Member States; (ii) the submission
of the dispute to the GMC through consultations and
complaints; and (iii) the arbitration procedure before
the ad hoc panel and the TPR. When a dispute arises,
the first step is to launch bilateral negotiations®. If no
agreement is found, it is possible to opt for the proce-
dure before the Comision de Comercio (CCM), which
does not preclude lodging a complaint before the GMC,
which will formulate detailed — but non-binding — re-
commendations on how to solve the dispute. Where the
settlement of the dispute in the two previous procedural
stages has been unsuccessful, any of the Member States
involved may inform the Secretaria Administrativa (Sec-
retariat) — the body in charge of providing technical sup-
port to the other Mercosur bodies — of its intention to re-
sort to the arbitration procedure, thus starting the third
and last stage, which implies setting up an ad hoc panel.

Every ad hoc panel is made up of three members.
Every Member State involved in the dispute shall de-
signate one panel member respectively, while the third
panel member, who chairs the panel and may not be
a national of neither of the Member States, shall be
designated by common agreement. In the event that
no agreement should be found on the choice of the
chair, the PO provides that the Secretariat shall de-
signate it on the basis of a list of candidates drawn
up to this purpose. The Member States have the right
to designate their representatives and legal counsels.
As the name suggests, the ad hoc panel is a tribunal
expressly created for the resolution of the dispute in
question. The panel must therefore limit itself to rule
on the subject matter of the dispute, determined by the
written submissions and the pleadings of the parties.
The parties must submit their factual and legal obser-
vations in support of their respective views.

Article 17 PO provides that any of the Member
States involved in the dispute may appeal the panel
decision before the TPR within 15 days after the no-
tification of the decision to the parties. The TPR is
composed of five arbiters, designated by each Mem-
ber State, and a reserve arbiter, this one being elected
by unanimous vote. The arbiters must be available on
a permanent basis whenever they are needed. The TPR
shall adopt a ruling within 30 days (with a possibility of
extension for another 15 days). The TPR has the power

to confirm, modify or revoke the legal reasoning and
the decisions adopted by the ad hoc panel. The TPR’s
arbitral award will be final, overriding the ad hoc pa-
nel’s decision adopted.

It is feasible to skip certain stages of the procedure
foreseen by the dispute settlement mechanism, as Ar-
ticle 23 PO provides for the possibility for the parties
to submit the dispute immediately and in last instance
to the TPR, however only once the direct negotiations
have ended. In this case, the TPR has the same compe-
tence as an ad hoc panel, with the consequence that its
arbitral awards have the effect of res iudicata. They can-
not be subject to a revision, for it has been adopted by
the judicial body of last instance created by the PO. The
importance of Article 23 PO lies in giving the Member
States the option of saving the time usually consumed
by the regular dispute settlement mechanism created
by the PB and refined by the PO. The regular procedure
can last up to 195 days (including the possible exten-
sion of deadlines) since the beginning of the direct ne-
gotiations. The frequent use of the option laid down in
Article 23 PO by the Member States involved is likely
to favour a development by which going through the
initial stages of the procedure might eventually be ren-
dered futile, turning the TPR into a permanent court of
justice. However, for the time being, the Member States
have shied away from taking this next,crucial step.

The arbitral awards — of both the ad hoc panels and
the TPR — must be adopted by a majority, contain an
account of reasons and be signed by the chair and the
other arbiters. The arbiters must keep the confiden-
tiality of the deliberation and the voting. The parties
to the dispute must comply with the arbitral award
within the time limits specified. In the event that the
Member State party to the dispute should not comply
with the arbitral award, the harmed party is allowed to
apply countermeasures in order to avoid any damages.
Where proof has been adduced of a situation likely to
cause grave and irreparable damages, it is for the par-
ties possible to request interim measures. Before the
entry into force of the PO, interim measures could be
ordered until the ad hoc panel would adopt its arbitral
award. Nowadays, the effect of interim measures end
when the TPR has adopted it arbitral award.

Mechanisms aimed at obtaining an interpreta-
tion or verification of validity of integration law

To a similar extent as other integration systems®
[3; 4], Mercosur has a mechanism in place allowing
certain bodies to request an interpretation of the in-

>This mechanism bears a slight similarity with the dispute settlement mechanism of the Eurasian Economic Union (EurAsEU)
in so far as the latter also prescribes a mandatory attempt of pre-trial resolution prior to a referral of the matter to CJ-EurAsEU,

according to Article 43 of its Statute.

®See Article 267 TFUE in the EU (“preliminary rulings”); Article 34 SCA in the EFTA pillar of the EEA (“advisory opinions”);
Article 32 TTJCAN in the CAN (“cuestionesprejudiciales”); Article 22 lit. k Statute CJ-SICA in the SICA (“consultasprejudiciales”).
The Court of Justice of the Eurasian Economic Community (“CJ-EurAsEC”) used to have the competence laid down in Article 3 of
the Private Litigants Treaty to give “advisory opinions” upon request of a national supreme court, even though it was only used
once during its existence. The Court of Justice of the Eurasian Economic Union (“CJ-EurAsEU”) has not been conferred any similar

competence.
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tegration system’s common rules’. The Opiniones Con-
sultativas are reasoned decisions adopted by the TPR
in response to legal questions submitted, concerning
the interpretation and application of the Mercosur in
an individual case, with a view to safeguard its uni-
form application in the territory of the Member States.
The mechanism is also applicable in circumstances in
which it is necessary to verify the validity a specific
legal act or provision of integration law. It can be in-
voked by the Member States acting jointly, the bodies
of Mercosur having decision-making powers — CMC,
GMC and CCM, - the Supreme Courts of the Member
States and the Parlasur.

Secondary Mercosur legislation allows the Supreme
Courts to extend this competence to other supreme
judicial bodies of the Member States®, a competence
which has not yet been made use of. Conversely, there
is no legal provision in Mercosur law allowing lower
national courts to refer questions directly to the TPR
without the intermediary of the Supreme Courts. In
other words, lower national courts must submit their
questions on interpretation of Mercosur law to the Su-
preme Courts before a referral to the TPR is possible
at all. This is explicitly prescribed by secondary Mer-
cosur legislation®, which requires the adoption of na-
tional implementing measures, a task which has been
entrusted not to the Parliaments but to the Supreme
Courts [5]. Internal legislation adopted in the mean-
time by the Supreme Courts of all Member States spe-
cifies that all national courts may initiate a referral,
either at first instance or at appeal level, as well as
motuproprio or upon request by any of the parties to
the procedure. Request for referrals must originate in
judicial procedures before national courts. The man-
ner in which the implementing national legislation
has been drafted in all Member States allows the con-
clusion that the interpretation of the Mercosur law in
question must be deemed relevant for the resolution
of the dispute. Given the fact that only the Supreme
Courts are allowed to refer questions directly to the
TPR, while the role of lower national courts is rather
limited to request a referral and to pre-formulate the
questions, there is no distinction between facultative
and obligatory referrals as is the case in the legal sys-

"See Article 9 MERCOSUR/CMC/DEC. No. 37/03.
8See MERCOSUR/CMC/DEC. No. 02/07.

tems of the EU' and the CAN'!. The procedure initia-
ted by the national courts is officially considered to be
of “judicial cooperation” for the reason that it does not
require the involvement of the ministries of foreign
affairs or any other bodies belonging to the executive
branch. The Supreme Courts’ role is to declare the re-
quest for referrals admissible.

The TPR has 65 days to respond to the questions
referred'?. The opinion must be based on Mercosur
law and can be adopted by a majority of votes. The
decision must state any dissenting votes should there
be any. It is important noting that the opinion is nei-
ther binding nor obligatory'®. However, it is generally
presumed to have a certain de facto authority, as it is
produced by a highly specialized judicial body [6]. The
national delegations at the GMC may submit written
observations within 15 days after the notification of
the admissibility of the request of an opinion, with the
aim of supporting the TPR in its deliberations. Once
the decision has been adopted, the procedure comes
to an end, although Mercosur law foresees two scena-
rios, which go beyond the TPR’s scope of competence:
the non-presentation of opinions for particular rea-
sons and the beginning of a dispute as the result of an
opinion.

Mercosur’s longinner struggle over the future
of its institutional framework

Contrary to other integrations systems in the
Americas — more specifically, the CAN and the Cen-
tral American Integration System (.S’ICA),14 — Mercosur
has opted for an intergovernmental model of integra-
tion, deliberately rejecting any attempt to infuse ele-
ments of supranationality into its legal system [7]*°.
Consequently, Mercosur has a very lean institutional
framework, a trait that becomes particularly evident
in the manner in which its dispute settlement mecha-
nism is configured, characterized inter alia by (1) the
instrumentalisation by the State of the individual af-
fected by a breach of Mercosur law in order to pursue
infringements by other Member States rather than by
bodies safeguarding the integrity of the legal system,
(2) the resort to direct negotiations between the Mem-
ber States and (3) the use of an arbitration system.

?See MERCOSUR/CMC/DEC. No. 02/07 and MERCOSUR/GMC/RES. No. 40/04 and 41/04.

105ee Article 267(3) TFEU.

Isee Article 33 TTJCAN. See the explanations by the TJCAN on facultative and obligatory referrals, clearly inspired by the case-

law of the ECJ, in Cases 154-IP-2011, p. 6 and 57-1P-2012, p. 5.
125ee MERCOSUR/CMC/ DEC. No. 15/10.
3gee Article 11 MERCOSUR/CMC/DEC. No. 37/03.

“The SICA is a Central American integration system established in 1991, comprising El Salvador, Guatemala, Honduras,
Nicaragua y Panama. Costa Rica left in 2015. Mexico, Chile, Brazil, Argentina, Peru, USA, Ecuador, Uruguay, Colombia, China
(Taiwan), Spain, Germany, Italy, Japan, Australia, South Korea, France, HolySee, United Kingdom, EU, New Zealand, Morocco, Qatar
and Turkey have observer status. The objectives of SICA are the promotion of democracy, security and economic development in

the region.

I Explains that, at the time of creation of Mercosur, the political will to put in place an authentic judicial body was lacking.
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The initial belief in the advantages of such a model
has given way to serious doubts by legal scholars as
to whether the lack of a robust institutional frame-
work will manage to contribute to the further deve-
lopment of the integration process [8; 9]. An inter-
governmental integration model becomes vulnerable
when it is obliged to rely exclusively on the good will
of its Member States, in particular when they have an
overly presidential format, as is the case of Argenti-
na and Brazil. This vulnerability is exacerbated by the
absence of any mechanisms to reduce asymmetries
(in terms of economic and, ultimately, of politi-
cal power), relying rather on an unrealistic “formal”
equality between the Member States. An integration
system, which does not prevent Member States from
using economic and/or power as a leverage to enforce
their interests, does not inspire confidence in its legal
system.

Lack of legal certainty is detrimental to the survi-
val of an integration system in the long run. In order
to depoliticize disputes and to strengthen Mercosur’s
legal system for the benefit of the citizens, the idea
of creating a permanent court of justice of Mercosur
was proposed by various legal scholars. A major con-
cern was the need to ensure the uniform interpretation
and application of Mercosur law. It was feared that lea-
ving it to the national courts to interpret Mercosur law
in light of their own legal traditions and using their
methodologies would lead to a situation, in which
Mercosur law would not have the same validity or ef-
fect from one Member State or another.

It was also argued that the arbitration model ap-
peared to be more appropriate for an association or
a cooperation agreement rather than for an ambitious
process, whose objective is to achieve integration at
legal, commercial, economic, social and cultural level.
Indeed, Article 1 TA provides that the Member States
agree to establish a common market, implying the
free movement of goods, services and production fac-
tors, the creation of a customs union and the adoption
of a common trade policy, as well as the coordination
of macro-economic and sectorial policies in the area of
foreign trade, agriculture, industrial development, taxa-
tion, monetary policy and capitals, services, customs,
transport and communication and other to be agreed
upon, apart from guaranteeing adequate conditions of
competition in the Member States.

Mercosur law was expected to gradually evolve into
community law and the arbitration model was consi-
dered inadequate, once Mercosur would have been left
behind its foundational phase. The very nature of ad
hoc panels was regarded as an obstacle to ensuring
a uniform case-law. The lack of established rules of
procedure was deemed to undermine legal certainty, as
it could not be ruled that the ad hoc panels might rule

differently in similar disputes. Furthermore, it was ar-
gued that even though a mechanism foreseeing nego-
tiation and arbitration might solve individual conflicts,
it would not guarantee a uniformity of general reso-
lution criteria applicable to all cases. In addition, the
solution of conflicts by consensus and, in the majori-
ty of cases, by intergovernmental non-judicial bodies
lacking independence, by arbiters lacking experience,
appeared unbearable. The establishment of the TPR
as a permanent arbitration panel was seen as major
step in the further institutionalization of Mercosur,
as it reflected the aspiration by the Member States to
create a “community of law”, with at least a “judicial
instance” on its top. It should be noted in this context
that various provisions of primary Mercosur law had
foreseen the creation of a “permanent dispute settle-
ment mechanism” (although not necessarily a court of
justice)®.

Apart from the deficiencies of the dispute settle-
ment system described above, the view was taken that
the current dispute settlement mechanism failed to
guarantee proper access to justiceto individuals. In
fact, individuals are only allowed to lodge complaints
in certain areas, while active legitimation to bring
disputes before the resolution bodies lies only with
the Member States. Commentators harbored hope
that a future permanent court of justice might help
implement such a fundamental right as the access to
justice.

The conviction grew that a harmonious interpre-
tation of Mercosur law meant the basis of every inte-
gration process and that it could only be achieved by
means of a permanent judicial body bestowed with
the competence of interpretation, being the interpre-
tation given binding upon the Member States. There
were doubts concerning the right approach though, as
the view was taken by some that the creation of a court
of justice would not make sense before Mercosur law
had not evolved into community law. According to this
viewpoint, a judicial dialogue would have to start be-
tween the national supreme courts, which would even-
tually create a body of case-law and provide normative
content to Mercosur law. According to the opposite
view, the creation of a court of justice was an urgent
step to take, recalling in this context the European in-
tegration experience, which in their opinion had been
characterized by the creation of strong institutions
designed by lawyers, ultimately facilitating economic
integration.

After having described Mercosur’s dispute settle-
ment mechanism and put in evidence its deficiencies,
the following analysis will focus on the major traits of
the reform introduced by the draft protocol and ex-
plain the manner in which it intends to address these
shortcomings.

1®Annex I1I No. 3 Treaty of Asuncién; Article 34 PB (repealed); Article 44 PoP; Article 53 PO.
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Major traits of the dispute settlement mechanism introduced by the draft protocol

Procedure required for its enactment

Contrary to the situation in the EU and to what its
character as parliamentary assembly might suggest,
the Parlasur is a consultative body of Mercosur without
any legislative powers'’. Its competence in connection
with the draft protocol is therefore limited to submit-
ting it to the CMC for political approval in accordance
with Article 4(13) of the Constitutive Protocol of the
Mercosur Parliament. For the protocol to become legal-
ly binding, the Member States represented in the CMC
would have to incorporate it into the legal order of
Mercosur by approving it in accordance with their re-
spective national constitutional requirements [10]. In
order for the future judicial body to become operatio-
nal immediately and without restraints, the simulta-
neous entry into force of the draft protocol would have
to be ensured. For that purpose, the implementation
procedure laid down in Article 40 PO would have to be
used, which foresees that, once the Mercosur legal act
has been adopted, the Member States must proceed to
adopt the necessary national implementing measu-
res. Once this has occurred, they must notify it to the
Secretariat, which will inform all Member States. The
aforecited provision further states that the national
implementing measures must enter into force and be
published in the official journals of the Member States
30 days following the notification by the Secretariat.
As complicated as this procedure may sound, Mercosur
has already enough experience with the incorporation
of protocols in its legal system and nothing suggests
that the incorporation of the draft protocol — once ap-
proved by the CMC — might encounter difficulties [11].

As any other legislative proposal, the draft protocol
contains a statement of reasons, explaining the objec-
tives pursued. The recitals call for the establishment of
a Court of Justice of Mercosur (CJM) as an independent
judicial body, whose objective shall be the uniform in-
terpretation and application of Mercosur law. The CJM is
meant to be a contribution to the legal and institutional
consolidation of the integration process. The draft pro-
tocol draws expressly from the experience gained in the
application of both the protocols laying down the legal
basis for Mercosur’s current dispute settlement mecha-
nism and the mechanisms in place in other integration
systems characterized by a supranational format such
as the EU, CAN and SICA. The recitals confirm that the

draft a protocol is essentially the product of a profound
comparative study of integration law.

By using a new terminology, different from the one
used at national level, the draft protocol clarifies that
the CJM is supposed to become a distinct, specialized,
judicial instance, anchored in the institutional frame-
work of Mercosur. It is also evident that the drafters’
intention was to depart from the arbitration model cur-
rently in place. In other words, the CJM is supposed to
replace the current dispute settlement mechanism en-
tirely. The draft protocol stresses the need to guarantee
legal certainty, by pointing at the progress achieved in
other integrations systems, which have developed more
advanced dispute settlement mechanisms.

The recitals refer to previous resolutions of Parla-
sur and national supreme courts, calling for the estab-
lishment of a judicial body for Mercosur'®. Reference
is also made to several provisions in Mercosur prima-
ry law, envisaging the establishment of a “permanent
dispute settlement mechanism”. All these references
indicate that the draft protocol has been expressly de-
veloped with a view to address these requests. The pro-
cess of judicialization of Mercosur is seen by the drafters
as an important stage in the evolution of the integration
system as a whole.

Remarkable in this context is the fact that the draft
protocol refers to the CJM as a compensation for the
absence of a “judicial instance of community law”.
Bearing in mind that it is the unanimous opinion in the
TPR’s case-law'® and in legal theory [12] that Mercosur
law does not qualify as “community law” at its current
stage of development, this necessarily implies that the
establishment of the CJM must be understood as a step
towards the transformation of Mercosur into a supra-
national legal system, autonomous and sui generis.

Structure of the draft protocol

Organizational aspects. The draft protocol is
a well-structured document, which sets out the ju-
risdiction, the configuration and the competences of
the CJM. It provides that the CJM shall be based in
Asuncion - the capital of Paraguay — and shall have
exclusive jurisdiction for disputes concerning the le-
gal system of Mercosur. This constitutes an important
turning point in the evolution of Mercosur, in particu-
lar given the loss of confidence that some Member

17Article 24 TA provides for the creation of a “Joint Parliamentary Commission”, however, without specifying its competences.
These are set out in detail in Article 4 of the Constitutive Protocol of the Mercosur Parliament (MERCOSUR/CMC/DEC. No. 23/05)
and consist essentially in surveying the integration process, submitting opinions, suggestions as well as legislative proposals for
consideration by the CMC and/or the national parliaments. The members of Parlasur are meant to be elected directly by the citizens
of the Member States (to this date, only Paraguay in 2008 and Argentina in 2015 have created the necessary legal conditions for
a direct election). Parlasur hopes to evolve into a genuine legislative body similar to the European Parliament.

parlasur, Declaration No. 23/08 concerning the 6" Meeting of National Supreme Courts of 21 November 2008 in Brasilia; Declaration
No. 1/09 concerning the World Crisis / National Supreme Courts, Final Declaration on the occasion of the 7" Meeting of 2 September 2009

in Buenos Aires.

19 See TPR decision No. 1/2005 of 20 December 2005, in which the TPR characterizes Mercosur law as “integration law”, contrary
to “community law”, which Mercosur does not yet have due to lack of “the sought-after supranational character”.
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States had shown in the current dispute settlement
mechanism in the past, manifested by the referral of
disputes to the WTQ’s rather than to the integration
system’s own panel system?’. This is possible under
Article 1(2) PO, which contains a forum choice clause.
According to this provision, a Member State can always
choose whether to resort to the Mercosur system for
the settlement of disputes or to a different mechanism
to which it is a party, such as the multilateral settle-
ment of the WTO. However, once the choice has been
made and the procedures have started, the party can-
not resort to a second forum.

The draft protocol reflects the principle of confer-
ral, by providing that the CJM shall be structured and
exercise its competences as stipulated therein. As re-
gards the institutional structure, the draft protocol
specifies that the CJM shall be composed of judges —
whose number shall be equal to the number of Mem-
ber States — and deputy judges. However, it provides
for a possible increase in the number of judges and
the creation of an Advocate General by the CMC upon
a proposal by the CJM. By foreseeing the figure of the
Advocate General, the CJM clearly borrows from the
European integration experience. It remains to be seen
whether this provision will ever be implemented or
will rather remain lettremorte, as has been the case in
the CAN. While Article 6(3) of the Treaty establishing
the Court of Justice of the CAN (TTJCAN) and Article 142
of its Statute provides for the creation of the figure of
the Advocate General by the Andean Council of Foreign
Affairs Ministers upon consultation of the TJCAN, this
legal basis has not been yet invoked, allegedly due to
the low number of cases. In any case, it is notable that
the draft protocol refrains from defining the compe-
tences of the Advocate General, leaving the implemen-
tation to the future Statute of the CJM.

Stressing the absolute independence of the mem-
bers of the CJM appears to have been of paramount
importance to the drafters of the protocol, which must
be seen in light of the difficulties related to the cur-
rent panel system. Teaching assignments are regarded
as the only activity compatible with the exercise of
judicial functions. The provisions on judicial indepen-

dence are far-reaching and modelled after the regula-
tion currently in place in the SICA since the establish-
ment of its Court of Justice (CJ-SICA) by the Protocol of
Tegucigalpa®'.

The same applies to the procedure for the selec-
tion of judges, clearly inspired by Article 10(1) of the
Statute of the CJ-SICA?%. According to this procedure,
the Supreme Court of each Member State shall draw
up a list of candidates, following the provisions in na-
tional legislation laying down the procedure for the se-
lection of Supreme Court judges. However, contrary to
the situation in the SICA, where also the appointment
of the judges is carried out by the Supreme Court of
each Member State, this stage of the procedures falls
within the competence of the national governments
[13]. The judges of CJM shall be appointed for a term
of 6 years and be eligible for reappointment?3. In order
to avoid parity in the number of judges, which might
hinder majority votes, the draft protocol appears to in-
troduce a solution foreseen in the CAN, as in those cir-
cumstances, an additional judge shall be appointed by
absolute majority. With a view to ensure that the func-
tioning of the CJM is not compromised by the absence
of a judge, the draft provides for the appointment of
substitute judges, who mustfulfil the same profes-
sional requirements as the ordinary judges. As regards
these requirements, the CJM follows the example of
the EU*, the SICA% and the CAN?, by requiring that
judges shall be chosen from persons whose independence
is beyond doubt and who possess the qualifications re-
quired for appointment to the highest judicial offices in
their respective countries or who are jurisconsults of re-
cognised competence®’. Judges may only be removed by
unanimous decision of CJM, upon request by all Mem-
ber States, in case of a grave violation in the fulfilment
of their duties, to be specified in the CJM Statute.

Apart from judges and the possible creation of an
Advocate General, the draft protocol envisages that
the position of the Registrar will be filled and staff will
be hired. The methodology chosen for their appoint-
ment is the one of an international public concours.

The draft protocol contains detailed provisions con-
cerning the immunities to be granted to the judges, the

20 Brazil had initiated a procedure against Argentina in an antidumping case by resorting first to the panel system foreseen in the
PB. Not satisfied by the panel decision, it had subsequently brought the matter before the WTO’s dispute settlement system (case
WT/DS 241). As a consequence, the WTO panel had been called upon to interpret Mercosur rules.

2L The Protocol of Tegucigalpa, by which the institutional framework of the SICA was modified so as to establish a judicial body,

is an international treaty concluded by the Member States of the SICA on the occasion of the 1

1™ presidential summit (held on

13 December 1991 in Managua). See, as regards the independence of judges, the far-reaching provisions in Articles 12, 14, 15 and 29

of the Protocol.

22 The Statute of the CJ-SICA is an international treaty, which was concluded by the Member States of the SICA on the occasion
of the 13 presidential summit (held on 9-11 December 1992 in Panama) and entered into force on 2 February 1994.

23 Similar to the ECJ, EFTA Court and TJCAN, whereas judges at the CJ-SICA and at the Court of Justice of the Eurasian Economic
Union (“CJ-EurAsEU”) are appointed for a term of 10 years and 9 years respectively.

24gee Article 253 TFEU.
%5 See Article 9 Statute of the CJ-SICA.
26 ee Article 6 TTJCAN.

7 Other integration systems have similar criteria concerning the appointment of judges for their respective judicial bodies, for
example, the EurAsEU (see Articles 9, 18-21 Statute of the CJ-EurAsEU) and EFTA (see Article 30 SCA), combining requirements of
competence and independence, necessary for the fulfilment of their duties.
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Registrar and other staff. While judges possess the same
immunity as chiefs of mission, in accordance with the
Vienna Convention on Diplomatic Relations, the immuni-
ty granted to the Registrar and public servants is merely
functional, restrained to cover the exercise of their re-
spective functions. The protection of the CJM’s archives
and official postal communication is guaranteed.

According to the draft protocol, the CJM shall adopt
its statute, which shall be approved by the CMC, fol-
lowing the positive vote of Parlasur. Furthermore, the
CJM shall adopt its internal regulation and rules of
procedure.

The draft protocol imposes certain reporting duties
on CJM with regard to the Parlasur and the CMC, in
order to reinforce the CJM’s democratic accountability.
A remarkable aspect of the draft protocol is the estab-
lishment of a system of own financial resources for the
CJM. It provides that the CJM’s budget shall be covered
by a percentage of Mercosur’s revenues derived from
customs duties on imports. If this system were to be
implemented, the CJM’s autonomy and supranational
nature would be emphasized. This would constitute
a novelty in the history of South American and partly
also of European integration, where integration sys-
tems rely on direct financial contributions from the
Member States?®. In the EU, on the contrary, financial
self-sufficiency is guaranteed mainly by a system com-
posed of the traditional own resources (customs duties
on imports from outside the EU and sugar levies), the
resources based on value added tax and a percentage of
each Member State’s gross national income.

Competences and system of procedures. The provi-
sions in the draft protocol setting out the competences
of and the system procedures before the CJM must be
regarded as the most important European contribu-
tion. In the same manner as the CAN several decades
ago, Mercosur transposes the European experience to
the South American reality by conferring on the CJM
similar competences as the EC]J.

(a) Action for annulment. An action for annulment
can be brought against any act of secondary law adop-
ted by the CMC, the GMC, the CCM and other bodies
of Mercosur, in violation of the integration system’s
legal system, in particular against ultra vires legal acts.

Plaintiff can be by any Member State, the Parlasur, the
CMC, the GMC, the CCM, the Secretariat and — provi-
ded that their subjective rights and legitimate inte-
rests are affected - also individuals. The CJM thus
adopts the distinction between so-called preferential
and non-preferential plaintiffs known in EU law. One
interesting difference lies, however, in the fact that
active legitimacy can be extended to other Mercosur
bodies by decision of the CMC, upon proposal from the
CJM and approval of the Parlasur.

Another important characteristic of the rules intro-
duced by the draft protocol is the more generous access
to justice granted to individuals, made possible by an
active legitimacy defined in broader terms. As already
mentioned, individuals may challenge legal acts also
when their “legitimate interests” are affected, as is
nowadays also the case under CAN law?’. This clear-
ly distinguishes South American procedural law from
European procedural law with its two main represen-
tatives — EU law*® and EFTA law>!, — under which active
legitimacy is granted to the addressee of the legal act
in question and to anyone else provided that this le-
gal act be of his “direct and individual concern”. This
difference becomes more evident in view of the strict
interpretation given to this legal requirement by the
European Courts*2.

The application of the action for annulment does
not suspend or affect the validity of the legal act chal-
lenged. However, the CJM may, upon request by any
of the parties to the procedure, order the provisional
suspension of the legal act challenged or adopt other
interim measures, if the application of the act or the
absence of the interim measures risk causing irrepara-
ble damages to any of the parties™.

The draft protocol enables the CJM to specify the
temporal effects of its judgement in case that it should
declare the total or partial annulment of the legal act
challenged. It imposes on the Mercosur body whose act
hasbeen annulled the obligation to adopt the necessary
measures to guarantee compliance with the judgement
within the time limit specified by the CJM>*.

The time limit for anaction for annulment is of
6 months after the entry into force of the legal act
challenged>. However, in a legal dispute concerning

28 gee Article 36 PO; Article 41 of the Statute of the CJ-SICA; Article 27 TTJCAN; Article 48 SCA and Article 20 TEurAsEU.

293ee Article 19 TTICAN.
30 See Article 263(4) TFEU.
51 See Article 36(2) SCA.

32 gee joined cases C-463/10 P and C-475/10 P, Deutsche Post AG and Germany v Commission, EU:C:2011:656, paras. 37-38; Case
E-2/02, Technologien Bau- und Wirtschaftsberatung GmbH and Bellona Foundation v ESA, paras. 41-79.
%5 The situation is similar in the EU (see Articles 278 and 279 TFEU), EFTA (see Articles 40 and 41 SCA) and CAN (see Article 21

TTJCAN).

3% The situation is similar in the EU (see Article 264(2) TFEU; Case C-211/01, Commission v Council, EU:C:2003:452, paras. 54-57)

and CAN (Article 22 TTJCAN).

55 This differs from the situation in the EU (see Article 263(6) TFEU) and EFTA (see Article 36(2) SCA), where it is foreseen that
proceedings shall be instituted within two months of the publication of the measure, or of its notification to the plaintiff, or, in the
absence thereof, of the day on which it came to the knowledge of the latter, as the case may be. The deadlines referred to above are
extremely short, taking into account that in the CAN, an action for annulment can be filed within two years of the publication of the
measure (see Article 20(1) TTJCAN). The Statute of the CJ-SICA does not provide any specific deadline even though this judicial body

is also competent for actions for annulment (see Article 22 lit. c).
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the validity of a legal act, any of the parties of the pro-
cedure may raise the question of its applicability be-
fore the CJM for the same reasons as in an action for
annulment. This incidental plea in law is modelled af-
ter the objection of illegality enshrined in Article 277
TFEU and serves the same purpose, namely to allow
parties to challenge the legality legal acts despite the
fact that the time limit for an action for annulment
may have expired or that the parties may have no legal
standing to challenge these acts [14].

(b) Action for failure to act. An action for failure to
act can be filed whenever the Parlasur, the CMC, the
GMC, the CCM or the Secretariat should have failed to
adopt a measure, in violation of an obligation derived
from Mercosur law. As is the case in EU law, the draft
protocol uses a broad terminology to define the reques-
ted measure (medida; actividad), which encompasses
also non-legally binding acts>°. Active legitimacy is gi-
ven to the Member States, the Parlasur, the Secretariat
and individuals, in so far as they should be affected in
their rights or legitimate interests. The action is admis-
sible if the respective Mercosur body has failed to adopt
a favourable decision within 30 days after the request
to act has been submitted®’. Should the CJM consider
the action founded, then it shall adopt a judgement
based on the technical information available, contai-
ning the antecedents of the case, the explanations of
the respondent body, as well as the form, modality and
time-limit for the fulfilment of its obligation.

(c) Action for infringement. An important novelty in
the procedural law of Mercosur, crucial to survey com-
pliance by the Member States with their obligations de-
rived from this integration system’s legal order, is the
introduction of the action for infringement, designed
after the model in placein the European Economic Area
(EEA)®® and the CAN®® [15]. However, contrary to the
original model, the draft protocol foresees a number

of remarkable differences. For instance, it envisages
that the action for infringement may not be only filed
by, alternatively, a surveillance body (EU: European
Commission; EFTA: EFTA Surveillance Authority; CAN:
Secretaria General) or another Member State. The draft
protocol goes in this respect beyond what is known in
the other integration systems by extending this com-
petence to additional actors such as Parlasur, the Sec-
retariat and - subject to certain conditions, which shall
be explained in detail — even to individuals. All these
actors are presumed to act in the general interest of
safeguarding the legality of State action.

The draft protocol follows the original Europe-
an’® and Andean®' model by distinguishing between
a pre-litigation and a litigation stage. In the pre-litiga-
tion stage, the Secretariat shall confront the Member
State with the alleged breach of Mercosur law in wri-
ting, to which the latter shall reply within a deadline of
30 days. After the receipt of the reply, the Secretariat
shall submit a reasoned opinion containing an assess-
ment of the alleged breach, with a deadline for reply
of 15 days. If the opinion should conclude on a breach
and the Member State were to persist in its behaviour,
the Secretariat shall refer the matter to the CJM. Any
other Member State affected is allowed to join the ac-
tion in support of the Secretariat. While the original
European model*? provides that that the executive
body in charge of pursuing breaches of the integration
system’s law shall have discretion as to whether to take
action against a Member State — a fact reflected in the
wording of the respective provisions*’, — the draft pro-
tocol appears to use a stricter wording (deberdiniciar,
de forma inmediata, la accion de cumplimiento), sug-
gesting that the Secretariat might be obliged to bring
an action before the CJM in all circumstances. Hereby,
the draft protocol appears to lean more towards the
Andean model, which leaves no other option to the

%In the EU, the duty to take a decision or other sort of action requested must give rise to an act that is capable of having legal

effects. The nature of the legal effects required, however, is not always the same. In depends on the status of the party bringing the
action. EU law distinguishes in Articles 265(1) and (3) TFEU between, on the one hand, actions filed by EU institutions as a result of
a general failure by another institution to act according to obligations derived from the EU Treaties and, on the other hand, actions
aimed at the adoption of a legal act (“other than a recommendation or an opinion”) addressed to an individual. A similar concept
can be found in Article 37(1) and (3) SCA for the EFTA pillar of the EEA (“any decision”), whereas the draft protocol on the CJM and
CAN law do not appear to make such a distinction. Instead the respective provisions are framed in general terms, so as to encompass
different types of measures or activities foreseen in integration law. This is similar in Eurasian law, as Article 39 of the Statute of the
CJ-EurAsEU merely refers to “omissions”.

57 The deadline is of 2 months in the EU (Article 265(2) TFEU) as well as in the EFTA pillar of the EEA (Article 37(2) SCA) and 30
days in the CAN (Article 37(2) TTJCAN).

38 The EEA is the association between the EU and the EFTA States (excluding Switzerland), established in 1994 and comprising the
Member States of both integration systems. Its objective is the extension of the internal market created by the EU to the participating
EFTA States as well as cooperation in horizontal matters (see Case C-431/11, United Kingdom v Council, EU:C:2013:589, paras. 50).

Contrary to the Eurasian system, which does no longer have any similar procedure to pursue infringements under the Treaty of
the EurAsEU, in force since 1 January 2015. The dispute settlement mechanism of the former EurAsEC used still to foresee that the
Eurasian Economic Commission could “notify” the Member State in question of the need to eliminate the violation of integration
law within a “reasonable” period of time; if the latter failed to do so, the Board of the Eurasian Economic Commission would then
refer the issue to the Commission’s Council. Only if the Member State ignored the Council’s decision, the Board would refer the case
to the Court of Justice of the EurAsEC.

405ee Article 258(1) and (2) TFEU; Article 31(1) and (2) SCA.

*ISee Article 23(1) and (2) TTJCAN.

42gee Case C-383/00 Commission v Germany, EU:C:2002:289, paras. 19; Case E-2/13, Bentzen Transport, [2013] EFTA Ct. Rep. 803,
point 40.

“3See Article 258(2) TFEU and Article 31(2) SCA ([European Commission/ESA] may bring the matter before the [ECJ/EFTA Court]).
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Secretaria General than to investigate a breach and,
once established, to launch infringement proceedings,
ultimately referring the matter to the TJCAN**

As is the case in the EU and in the CAN, the action
for infringement can be initiated by another Member
State, provided that it first lodges a complaint before
the respective executive body in charge of pursuing
breaches. Under this procedure, the same deadlines for
the pre-litigation stage referred to above apply. Should
the Secretariat not refer the matter to the CJM within
60 days after having presented its reasoned opinion,
the Member State may then bring the action by itself.
It has this right as well in a situation, in which the Sec-
retariat might not have submitted a reasoned opinion
at all, for which a waiting period of 65 days after the
filing of the complaint applies. Contrary to the provi-
sions regulating the infringement procedure carried
out by the Secretariat on its own motion, the Member
State is awarded discretion (el Estado Parte reclaman-
tepodrainiciar la acciéon de incumplimiento). The proce-
dure described in this paragraph applies for any action
for infringement initiated by Parlasur.

In deviation from the European and Andean mo-
del, the draft protocol grants individuals active le-
gal capacity to pursue infringements of Mercosur in
the event that their rights might have been violated.
However, this remedy requires that individuals first
undergo the procedure described above, which imp-
lies lodging a complaint before the Secretariat before
being able to file an action. Remarkably, the use of
this remedy expressly precludes the individual’s right
to call the competent national courts on grounds of
a breach of Mercosur law by a Member State. Whlle
this provision, which is clearly inspired by CAN law*’
appears to prevent contradictory judicial decisions at
supranational and national level, it is worth noting in
this context that such a risk is rather unlikely. As prac-

#gee Article 23 TTJCAN (La Secretaria General...

tical experience shows, the risk that a national court
might come to an interpretation and/or application
of integration law is averted by the fact that natio-
nal courts are usually entitled to submit a request for
a preliminary ruling aimed at clarifying controversial
questions of interpretation. Any judgement delivered
by the CJM constitutes a suitable legal basis for indi-
viduals seeking reparation for damages before national
courts on the basis of State liability for breach of Mer-
cosur law. Here, Mercosur law leans more towards CAN
law, which contains essentially the same provision*’,
whereas in EU law, an ECJ judegment alone cannot be
used as a legal basis for a claim based on State liability.
It would rather require a judgement, either of the ECJ
or a national court, concluding that the legal require-
ments for State liability established in the case-law of
the ECJ - in particular, the existence of a “sufficiently
serious breach” of a provision of EU law “conferring
a right” on individuals — are met in the case in issue?’
After a breach of Mercosur law has been established,
the respective Member State has a deadline of 90 days
to take the necessary measures to comply with the CJM
judgement, unless a different deadline has been set. The
draft protocol provides that the CJM judgement shall be
binding upon all Member States and Mercosur bodies.
Asregards the measures available to CJM in case that the
Member State should not have fulfilled this obligation,
the draft protocol borrows from EU law*® the faculty to
impose a lumpsum or a penalty payment*’ [16; 17]. By
doing this, the draft protocol clearly rejects the mo-
dels currently in place in Mercosur® itself, CAN°! and
SICA®2, which allow Member States to resort to either
compensatory measures — in the case of Mercosur —
or countermeasures — in the case of CAN and SICA -
against other Member States. While the first model is
inspired by WTO law, the second one bears some si-
milarity with the instrument of “lawful reprisal” known

formulard sus observaciones; emitird un dictamen sobre el estado de incumplimiento;

deberd solicitar...el pronunciamiento del Tribunal). See also Decision 623 of the Andean Council of Ministers of Foreign Affairs regulating
the pre-litigation stage of the infringement procedure, implementing this provision, which contains instructions framed in terms

leavmg no discretion to the Secretaria General.

45 Article 31 in conjunction with Article 4 TTJCAN provides that individuals may call national courts in accordance with national
rules in cases where Member States had failed to adopt the necessary measures to ensure compliance with CAN law, resulting in

a breach of their individual rights.
“6See Article 30 TTJCAN.

4T The finding of a failure to fulfil obligations may potentially form the basis for hablhty on the part of the Member State concerned

(see C-118/08, Transportes Urbanos y Servicios Generales, EU:C:2010:39). However, in accordance with the case-law, a Member State
may incur liability only in the case of a “sufficiently serious breach” of EU law. A judgement finding a failure to fulfil obligations is
in itself not enough (see Case C-445/06, Danske Slagterier, EU:C:2009:178). The requirement for a “sufficiently serious breach” does
not square completely with the strict or objective nature of an action for failure to fulfil obligations, since the ECJ also takes other
factors into account, such as whether or not the breach was intentional and whether any mistake of law was excusable.

*85ee Article 260(2) TFEU.

°An option not available in the dispute settlement mechanism foreseen in the EFTA pillar of the EEA, which must rather
rely on ESA’s readiness to launch subsequent infringement proceedings pursuant to Article 33 SCA, aimed at establishing that the
respective EFTA State has failed to comply with the EFTA Court judgement (see [16]; see Case E-19/14, ESA v Norway, paras. 41). In
the EurAsEU as well, while the decisions of its judicial body are deemed to be binding, there is no guaranteed enforcement. Article
114 of the Statute of the CJ-EurAsEU provides that if there is no implementation within a given period of time, the aggrieved party
can turn to the Supreme Council, or in other words, seek a high-level, political remedy (see [17]).

%gee Chapter IX of the PO.

S13ee Article 27 TTJCAN. The Secretaria General has developed certain criteria, accepted by the TJCAN, that sanctions must
meet, such as the suitability of the measure to achieve the aimed objective of remedying the breach and its proportionality to the
grav1ty of the breach (see Comunicacion SG-C/0.5/1206/2004 adopted in Case 52-AI-2002).

523ee Article 39(2) of the Statute of the CJ-SICA.
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in public international law®>. It must be assumed that
the drafters were aware of the risks that such a system
has for the stability of an integration system. In fact, an
integration system, which allows its Member States to
resort to reprisal without addressing the precise origin
of the dispute, will be undermined in the long term if
the conflict escalates. A series of reprisal measures is
unlikely to allow the integration system to reestablish
the mutual trust shattered by the dispute. On the other
hand, it cannot be ruled out that certain Member States
might refrain entirely from adopting authorized coun-
termeasures out of fear of reprisals [18], ultimately put-
ting into question the system of law enforcement. It is
exceptionally, and only on the basis of reasons, that the
CJM may impose sanctions in addition to a lump sum
or a penalty payment, such as the restriction or the sus-
pension of advantages granted to the Member State in
breach of Mercosur law, including voting rights in Mer-
cosur bodies. However, the draft protocol seems to take
the concerns voiced above into account, as the CJM may
refrain from imposing restrictions and rather opt for al-
ternative — not specified — sanctions if the restrictions
were to exacerbate the situation or to be inefficient.

The judgement delivered by the CJM shall be final
and have effect of resiudicata. However, in order to
prevent irreparable damages, any of the intervening
parties may request the adoption of interim measures,
such as the provisional suspension of the act alleged-
ly in breach of Mercosur law. Furthermore, the CJM is
entitled to review its own decision upon request by any
of the parties on the basis of a decisive fact unknown
at the time of the delivery of the judgement. The time
limit for the submission of this request is of 90 days.
This legal remedy aimed at striking a balance between
legal certainty on the one hand and material justice on
the other hand is clearly modeled after the legal provi-
sion laid down in Article 29 TTJCAN.

(d) Preliminary ruling procedure. An important nov-
elty of the draft protocol is the introduction of the pre-
liminary ruling procedure, designed after the model in
place in the EU and the CAN. The CJM shall have juris-
diction to give preliminary rulings concerning the in-
terpretation or validity of Mercosur law, upon request
by the national courts. The draft protocol specifies that

a national court may bring the matter before the CJM
onits own motion or upon request by any of the parties
of the procedure®. In the same way as in the EU and
the CAN, the draft protocol distinguishes between the
facultative and the obligatory referral, depending on
whether there is a judicial remedy under national law
against the national court’s decision or not. Contrary
to the European and the Andean model, the draft pro-
tocol extends the right to refer questions of interpreta-
tion or validity to other Mercosur bodies, namely Par-
lasur, the CMC, the GMC, the CCM and the Secretariat.
From that perspective, the system envisaged appears
to have borrowed characteristics of the one in place
in the SICA, which provides for an “advisory opinion
procedure” reserved to national courts®® as well as for
a “consultation procedure” available to other bodies>®
aimed both at obtaining an interpretation of the rules
of the integration system®’

Interestingly, even though the draft protocol states
that a national court envisaging a referral to the CJM
must suspend the national procedure, it explicitly ac-
knowledges the national court’s right to rule on the
case even without having to wait for the CJM’s prelimi-
nary ruling. This provision is derived from Andean law,
which prescribes in Article 33 TTJCAN the suspension
of the national procedure by the iudex a quo only in
the case of an obligatory referral (paras. 2), whereas
a referral does not have the effect of suspending the
national procedure if it is merely facultative (paras.
1). Consequently, in the latter case, the national judge
may adopt a decision resolving the dispute even before
the supranational court has had the opportunity to rule
on the questions submitted for interpretation®® [19].
It is questionable whether this provision contributes
to the efficiency of the system, given the considerable
amount of resources often used in the framework of
a single referral procedure.

It is worth noting in this context that the said provi-
sion of the draft protocol is likely to pose similar prob-
lems as in the legal situation, which existed in the EU
before the latest reform of the EC]’s rules of procedure.
Article 100 of the new Rules of Procedure recognizes the
national court’s right to withdraw its request for a pre-
liminary ruling, however with certain restrictions. Ac-

>3 Reprisals in international law contexts were defined in the Naulilaa Case (Portugal v. Germany), 2 UN Reports of International

Arbitral Awards 1012 (Portuguese-German Mixed Arbitral Tribunal, 1928): A reprisal is an act of self-help ...

by the injured state,

responding — after an unsatisfied demand — to an act contrary to international law committed by the offending state... Its object is to effect
Reparatlon from the offendmg state for the offense or a return to legality by the avoidance of further offenses.
4 The draft protocol is therefore more precise than European and Andean law as regards a possible “right” of the parties of the

main proceedings to request a referral to the supranational court. The wording of Article 267(2) TFEU, Article 34(2) SCA and Article
33(1) TTJCAN is, on the contrary, rather neutral, suggesting that a referral constitutes the sole prerogative of the national judge, who
shall determine its necessity for the resolution of the legal dispute. This interpretation has been confirmed in case-law (see Case
C- 104/10 Kelly, EU:C:2011:506, paras. 61, 64; Case E-18/11, Irish Bank, [2012] EFTA Ct. Rep. 592, paras. 55; Case 149-IP-2011, p. 8).

See Article 22 lit. k of the Statute of the CJ-SICA.

65ee Article 22 lit. e of the Statute of the CJ-SICA.

*7As mentioned above, the Eurasian integration system has been deprived of its mechanism of preliminary ruling with the
entry into force of Treaty on the EurAsEU. Instead, the Statute of the CJ-EurAsEU, contained in Annex II to that treaty, provides in
Article 46 for the competence to provide Clariﬁcations by means of “advisory opinions” to provisions of the treaty upon request of
a Member State or an EurAsEU body.

8 This is not the case in the SICA, where a suspension of the national procedure is considered to be a necessary step before any
referral to the CJ-SICA.
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cording to this provision, the withdrawal of a request
may be taken into account until notice of the date of
delivery of the judgement has been served on the in-
terested persons referred to in Article 23 of the Sta-
tute. This provision must be interpreted as an attempt
to strike a balance between the procedural autonomy,
which every national court has, on the one hand and
the interest in developing the case-law of the ECJ] on
the other hand, let alone in not wasting the precious
personal and material resources invested in the pro-
cedure before the ECJ. In order to avoid any doubts re-
garding the binding nature of the judgement delivered
by the CJM — what constitutes a turning point in the
history of Mercosur procedural law, — the draft proto-
col states that the national court must apply the an-
swer provided to the case brought before it>’. It further
states that the Member States and the Mercosur bodies
shall ensure that national courts strictly comply with
the rules regulating the preliminary ruling procedure.
The reference to Mercosur bodies in this context might
be understood as an implicit statement that Member
States are — despite the judicial independence awarded
to judicial bodies under national constitutional law —
not exempted from facing infringement proceedings
for their courts’ failure to comply with CJM case-law or
with the duty to request preliminary rulings®

(e) Arbitration. The draft protocol borrows from the
TTJCAN legal provisions conferring on the CJM juris-
diction to give judgement on the basis of an arbitra-
tion clause®!. They do not entirely correspond to those
laid down in the EU Treaties®? and are also considera-
bly more detailed than the provisions regulating the
competence of the CJ-SICA in arbitration matters®®
According to these provisions, the CJM shall have ju-
risdiction in disputes concerning the application or in-

terpretation of contracts or agreements concluded be-
tween Mercosur bodies and third parties if they agree.
Furthermore, natural and legal persons may submit
disputes to arbitration concerning the application or
interpretation of private law contracts governed by
Mercosur law. The CJM is entitled to rule on the basis
of law or equity, depending on the choice of the parties.

(f) Staff matters. Last but not least, the CJM shall
have jurisdiction in staff matters. By so doing, Mer-
cosur follows the model established in the EU** and
the CAN®®, which envisages the creation of a special
jurisdiction, detached from the national court sys-
tems. The draft protocol distinguishes between offi-
cials and contract agents, who shall nonetheless be
equally subject to the CJM’s jurisdiction. The provi-
sions specify that staff member shall have access to
the CJM provided that the administrative legal re-
medies be exhausted. This implies inter alia lodging
a complaint before the highest instance of the Mer-
cosur body concerned. The principle of exhaustion of
administrative legal remedies before the matter can
be referred to the judicial body of the integration sys-
tem is also foreseen in the EU®

(8) Missing competences. A comparative study of
European and American supranational procedural law
allows concluding that the draft protocol fails to pro-
vide for two essential types of procedures. One of them
would be an action to be brought against Mercosur for
non-contractual liability in the event that any of its in-
stitutions or servants hascaused any damages to third
parties, similar to the possibility foreseen both in Euro-
pean®” and CAN law®® [20; 21]. On the other hand, it is
important noting that, at its current stage of develop-
ment, Mercosur does not provide for such a possibility
either [22], as is also the case of SICA®. The other mis-

)Decisions adopted by the judicial bodies of integration systems upon referrals by national courts are binding with effect inter

partes — despite the fact that they may have certain authority for the resolution of similar disputes — in the EU (see Case C-173/09,
Elchinov, ECLI:EU:C:2010:581, paras. 29), CAN (see Case 156-IP-2011) and SICA (see Articles 3 and 39 Statute of the CJ-SICA; Case
No. 1-27-05-2011, p. 5). Although advisory opinions of the EFTA Court do not have binding effect, they provide an interpretation of
EEA law and therefore have certain authority. Consequently, ESA may launch infringement proceedings pursuant to Article 31 SCA
should an EFTA State disregard this interpretation.

®0The possibility for the surveillance body (European Commission/Secretaria General) to launch infringement proceedings in
the event of a violation of the duty to refer questions concerning the interpretation of integration law is recognized in the case-law
of the ECJ (see Case C-129/00, Commission v Italy, EU:C:2003:656) and the TJCAN (see Case 180-IP-2011, p. 10). This is not possible
in the EFTA pillar of the EEA, as Article 34 SCA imposes no corresponding duty for a national court of last instance to request an
advisory opinion (see Case E-18/11, Irish Bank, cited above, paras. 57, which is explained by the depth of integration under the EEA
Agreement is less far-reaching than under the EU treaties as well as by the more partner-like relationship between the EFTA Court
and the national courts of last resort.

61'See Article 38 TTJCAN.
62See Articles 272-273 TFEU.
“See Article 22 lit. chStatute of the CJ-SICA.

%4 See Articles 257 and 270 TFEU; Annex I to the Statute of the ECJ; Council Decision of 2 November 2004 establishing the
Eurog)ean Union Civil Service Tribunal.

See Article 40 TTJCAN and Articles 135-139 Statute of the TJCAN.

6 See Case F-73/10, Coedo Sudrez v Council, EU:F:2011:102.
7See Article 268 TFEU in conjunction with Article 340(2) TFEU as regards the non-contractual liability of the EU; See Article 46
SCA for the non-contractual liability of ESA in the EFTA plllar of the EEA.

% The non-contractual llablllty of CAN institutions is not explicitly foreseen in the Andean legal system. However, the TJCAN
has developed this concept in its recent case-law based on the European integration experience (see Case 214-AN-2005; see, for
a detailed analysis.

% This possibility is merely theoretical, as there is neither a legal basis in the treaties nor a precedent in the case-law of the CJ-SICA
(see: Salazar Grande C. E., UlateChacén E. N. Manual de Derecho ComunitarioCentroamericano. 2°¢ edition. Salvador, 2013. P. 254).
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sing procedure would be one allowing the CJM to verify
compatibility with Mercosur law of international agree-
ments to be concluded by Mercosur with third States, as
laid down in EU law’. The introduction of this proce-
dure seems very necessary, given the fact that Merco-
sur (and its Member States) often conclude agreements
with third States, groups of States and international
organizations, without carrying out a prior control of
compatibility there of with its legal order [23].

Types and legal effects of judicial decisions. Chap-
ter II of the draft protocol deals with the legal effects
emanating from judicial decisions. This concerns first
of all the interim measures, which the CJM may or-
der in specific circumstances, as has been already ex-
plained. Furthermore, the draft protocol refers to the
binding and direct effect of judicial decisions, which
shall be enforceable in the same way as any of a na-
tional court without other formality than verification
of the authenticity of the decision by the CJM. From
that viewpoint, this regulation is similar to Article 280
TFEU in conjunction with Article 299 TFEU, even
though it rather appears to be modelled after Arti-
cle 41 TTJCANand Article 39 CJ-SICA. Again, the draft
protocol relies on the evolution supranational law has
experienced in Latin America over the years.

The draft protocol creates with the CJM a single
jurisdiction — as is nowadays the case for the TJCAN,
the CJ-SICA, the CJ-EurAsEU, as well as for the EFTA
Court, or the ECJ in its early beginnings — with the
consequence that its judgements are final and appeals
are not admissible. However, for the sake of legal cer-
tainty, the draft protocol stipulates that the CJM shall
be entitled to clarify or extend the scope of its judge-
ments either on its own motion or upon request by any
of the parties to the main proceedings within 30 days
after its notification. This procedureappears to have as
its model the procedure laid down in Article 38 of the
Statute of the CJ-SICA, asthe exact same wording of
the provisions indicates. A similar procedure is fore-
seen in Article 92(1) TTJCAN, except that the latter
provides for a time limit of 15 days. The true origin of
all these procedures seems, however, to be in Article 43
of the ECJ Statute, which allows the parties of a pro-
cedure and/or an EU institution to request the inter-

"OSee Article 218(11) TFEU.

pretation of judgements or orders of the ECJ and the
General Court if the meaning of the judicial decision
in question is in doubt. The resort to this procedure
under EU law is however more generous than under the
draft protocol and CAN law, as the time limit foreseen
in the aforecited provision is of two years.

The deviation from the current legal regime of panel
decisions has been a major concern of the drafters, as
the protocol reiterates the binding effect of all decisions
adopted by the CJM upon the Member States, Mercosur
bodies as well as natural and legal persons. It further
states that these decisions shall be published in the Of-
ficial Journal of Mercosur, unless decided otherwise.

Jurisdictional matters. As already mentioned, the
draft protocol provides that the CJM shall have ex-
clusive jurisdiction for disputes arising in connection
with the legal system of Mercosur. This provision is
the consequence of the negative experience made
by Mercosur in the past and accordingly follows the
European’! [24], the Andean and the Central Ameri-
can model, which foresee the exclusive jurisdiction of
their respective dispute settlement mechanisms in Ar-
ticle 344 TFEU, Article 108(2) EEA, Article 42(1) TTJ-
CAN"? and Article 3 of the Statute of the CJ-SICA™.

In addition, the draft protocol provides that Member
States and Mercosur bodies may decide to accept the
CJM’s jurisdiction in their relations with third States or
groups of states. While this provision is clearly modelled
after Article 42(2) TTJCAN, it is in line with EU law as
well. It is worth recalling in this context that, as the ECJ
has stated in its case-law concerning jurisdictional mat-
ters, an international agreement concluded with third
States may confer new judicial powers on the ECJ pro-
vided that in so doing it does not change the essential
character of the function of the ECJ as conceived in the
EU Treaties’®. Both the CJ-SICA™ and the CJ-EurAsEU"
have been conferred similar competences.

The draft protocol borrows elements found in CAN
law as regards the conferral of the necessary powers
to fulfil its functions in practice. The legal provisions
in question essentially replicate the competences fore-
seen in Articles 44 and 45 TTJCAN. These powers im-
ply inter alia maintaining relations with the Member
States and Mercosur bodies. Moreover, the draft pro-

11t is worth mentioning in this context that there is no similar provision in the Statute of the CJ-EurAsEU (see also [3, p. 18]). It

seems that the judicial body of the Eurasian integration process has lost its exclusive competence and that national jurisdictions will
be allowed to interpret Eurasian law on their own right. This understanding appears to be in line with Article 47 of the Statute, which
provides that providing clarifications by the Court shall mean providing an advisory opinion and shall not deprive the Member States of
the riéght for joint interpretation of international treaties.

"?See Case 2-AI-97; Case 01-AN-2016.

75 Whilst Article 3 of the Statute of the CJ-SICA merely states that the court shall have jurisdiction to settle disputes and that
its decisions shall have binding effect on all States and bodies being part of the integration system as well as on individuals, this
provision is commonly understood as referring to the court’s exclusive jurisdiction. This is also unambiguously stated in the recitals
(Su competencia se establece como una competencia de atribucion, con exclusion de cualquier otro Tribunal; Las facultades que se le
atribuyan con cardcter excluyente, son jurisdiccionales).

TEC], Opinion 1/92, EEA II, ECLI:EU:C:1992:189, point 32; ECJ, Opinion 1/09, European Patent Tribunal, ECLI:EU:C:2011:123,
point 75.

75 See Article 22 lit. h of the Statute of the CJ-SICA.

76 See Article 48 of the Statute of the CJ-EurAsEU.
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tocol states that the CJM shall coordinate meetings
and actions with the highest judicial authorities of the
Member States with a view to promote the knowledge
and the development of Mercosur law as well as its
uniform application.

General provisions. As in any other international
legal system, the draft protocol is expected to provide
for a regulation concerning the linguistic regime. By
declaring Spanish and Portuguese official languages
in all legal proceedings, the draft protocol keeps the
linguistic regime of the dispute settlement mechanism
currently in place in Mercosur.

While the CJM is supposed to replace the current
dispute settlement mechanism, the draft protocol cla-
rifies that the provisions of the PO shall remain ap-
plicable to pending legal proceedings. This regulation
confirms the view that the draft protocol’s objective is
by no means to set up an entirely new integration sys-
tem with a distinct legal personality. The legislative
amendments must rather be construed as meaning
that they only concern Mercosur’s dispute settlement
mechanism. The situation in Mercosur can therefore
not be compared to the evolution experienced in the
Eurasian space, in which a distinct Court of Justice has
been created with the establishment of the Eurasian
Economic Union (EurAsEU) on 1 January 201577 [25; 26].
Even though the Eurasian Economic Community
(EurAsEC) preceded this integration system until its dis-
solution on the said date and had a court of justice of its
own, which shared the same premises, it is not possible
to speak of a legal succession between these two inter-
national organizations. Accordingly, the CJ-EurAsEU as
such does not have jurisdiction for disputes concerning
the legal system of the EurAsEC. Despite the conside-
rable repercussions of the reform of its dispute settle-
ment mechanism, which might entail a transformation
into a supranational legal system, the amendments re-
main confined within the same integration system.

The draft protocol, once approved, will be a sep-
arate legal instrument of public international law,
which will nonetheless constitute part of the Mercosur
legal acquis. In line with the CJM’s exclusive jurisdic-
tion in Mercosur law matters, the draft protocol pro-
vides that any State acceding to the TA shall accede
ipso iure to the protocol. Conversely, any withdrawal
from the protocol implies the withdrawal from the TA.

A similar provision can be found in Article 51 of the
Agreement between the EFTA States on the establishment
of a Surveillance Authority and a Court of Justice (SCA)
for the EEA.

Transitional provisions. Last but not least, the
draft protocol contains provisions, which regulate the
transition from the current dispute settlement regime
to the new one. They state time limits for the first ap-
pointment of judges, the completion of the establish-
ment of the CJM, the adoption of its Statute and Rules
of Procedure, as well as the adoption of the regulation
establishing a system of own financial resources.

Sources of integration law. The core duty of an in-
tegration system’s judicial body is, first of all, to settle
disputes between the various stakeholders. Apart from
that, it will have to contribute to the evolution of the
legal order created by the founding treaties in order to
allow the integration system as a whole to attain its
objectives. The importance of the latter task is owed to
the fact that integration law, firstly, is fragmentary by
nature and, secondly, has its own principles and rules,
which transcend the categories known from national
and public international law. Consequently, achieving
this task will require the development and use of a spe-
cific methodology proper to the respective legal order.
It can be observed by means of a comparative study that
the methodology employed finds different expressions
from one integration system to another, depending on
the characteristics of the sources of law’®. If Mercosur
is meant to evolve from an integration system of an
intergovernmental format into a supranational one,
it will be crucial to establish first the sources of law,
which the CJM will have to apply.

It is worth noting in this context that the draft pro-
tocol provides in its preamble that the CJM shall “in-
terpret” and “state” integration law, however without
referring to the sources of Mercosur law, contrary to
what had been the approach to this date under Arti-
cle 1 PO. Due to the fact that the PO - regulating the
arbitration system currently in place — is likely to be re-
pealed after the draft protocol has entered into force, it
will be necessary to rely on Article 41 of the Protocol of
OuroPreto (POP), with lists up these sources. Mercosur
would therefore take a different systematic approach
than CAN, EFTA and EurAsEU, which specifically indi-
cate in the founding legal instruments of their respec-

" The EurAsEU is an integration system established in 2015, comprising Belarus, Russia, Kazakhstan, Armenia and Kyrgyzstan.
Its objectives are the establishment of a customs union and a single economic space to guarantee the free movement of goods,

services, capital and labour among its Member States.

"8 A few examples are the doctrine of the “complementonecesario” in CAN law, designed to compensate the absence of legal acts
having the specific characteristics of EU Directives (see Cases 90-IP-2008, p. 11 and 88-IP-2011, p. 15); the principle of primacy,
designed to guarantee the effective application of EU (see Cases C-399/11, Melloni, EU:C:2013:107, paras. 59 and C-409/06, Winner
Wetten, EU:C:2010:503, paras. 69), CAN (see Cases 044-IP-2013 and 22-IP-2012), Mercosur (see Cases TPR, Opiniéon Consultiva
No. 1/2009, paras. 17 and conclusion 2; No. 1/2008, paras. 30, 31 and 34, conclusion 2), SICA (see CCJ, Res. 11 hrs. 27/08/01, Nicaragua
v Honduras, cons. V.; CCJ, Res. 10 hrs. 24/5/95, Opinién Consultiva SGSICA; CCJ, Res. 10:25 de 20/10/95, Opiniéon Consultiva.
SG SICA) and Eurasian (CJ-EurAsEC, judgement of 5 September 2012, Russian OJSC “Ugolnaya Kompaniya Yuzhny Kuzbass”) law;
the principles of substantive (see E-2/06, ESA v Norway [2007] EFTA Ct. Rep. 164, paras. 41), effect-related (see E-1/01, Einarsson
[2002] EFTA Ct. Rep. 1) and procedural homogeneity (see Case E-18/10, ESA v Norway [2011] EFTA Ct. Rep. 202, paras. 26) in EEA law,
designed to guarantee the uniformity of EEA law despite the division in an EU and an EFTA pillar.
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tive judicial bodies the law to be applied for the resolu-
tion of disputes’’. As a matter of comparison, it should
be mentioned that the founding legal instruments of
the respective judicial bodies of SICA and EU merely
refer to their respective forms of integration law in
general, with a catalogue of legal act types contained
in separate legal instruments, respectively in Article 9
of the Reglamento de los Actos Normativos del SICA an-
din Article 288 TFEU.

It must be concluded from the above that the CJM
would simply “inherit” the old set of rules, originally
designed for an intergovernmental system, along with
the daunting assignment to infuse elements of supra-
nationality into Mercosur through its own case-law.
It can be reasonably expected that Mercosur will un-
dergo gradual stages of development as similar inte-
gration systems elsewhere in the world. Having said
this, it is common to almost all legal orders, in which
the aforementioned judicial bodies operate, that they
view themselves as sui generis and autonomous, dis-
tinct from national and public international law, either
if they are to be classified as “community law”® or as
being at an “intermediate stage”8!. Only the Statute of
the CJ-EurAsEU raises questions as regards the precise
nature of Eurasian law®?, as it explicitly refers to public
international law as one of its sources®

Conclusions

The draft protocol on the creation of CJM consti-
tutes a compilation of legal provisions inspired by
the legal orders of other integration systems in both
America and Europe. While the influence of CAN and,
to a less extent, of SICA is palpable, it is worth noting
that most provisions ultimately go back to the legal or-
der created by the EU. This concerns, for the most part,
the system of procedures and remedies, which has
been adopted with only few modifications. The same
applies to the system of financial penalties for breach
of integration law, what might make of Mercosur the
sole integration system in America to put in place such
a mechanism of legal enforcement. However, the fact
that the draft protocol partially sticks to a system of

countermeasures in order to ensure enforcement, as is
the case in CAN and SICA, indicates that the drafters
were still cautious as regards the possible acceptance of
a system of financial penalties by the Member States,
which are called upon to approve the draft protocol.

The dispute settlement mechanism envisaged is
meant to replace a system of arbitration, which has be-
come obsolete for an integration system such as Mer-
cosur with the ambitious objective of creating a com-
mon market comprising the largest economies in
South America. The tendency goes clearly towards the
adoption of supranational features, leaving behind the
intergovernmental past. Safeguards such as the inde-
pendence in financial matters as well as regards the
appointment of judges shall ensure that the future CJM
will operate efficiently, shielded from any possible in-
tervention by national governments. The ultimate pur-
pose consists in the consolidation of the Mercosur legal
order as one distinct from national and international
law, which shall evolve into community law. This aspi-
ration can be deduced from the draft protocol and from
the diverse decisions adopted by the TPR, which essen-
tially acknowledge that Mercosur law is still at an early
stage of development. It further follows from the recitals
to the preamble and the explanations attached to the
draft protocol that the drafters hoped for more profes-
sionalism in the exercise of judicial functions, liable to
contribute to an improvement of the quality of Mercosur
case-law. Unfortunately, at this stage, certain panel and
TPR decisions reveal a lack of legal creativity, with solu-
tions often “imported” from the findings of other supra-
national courts. The involvement of permanent judges
shall hopefully help the CJM develop its own case-law,
derived from an inward and rigorous analysis of Merco-
sur law. Ultimately, depending on the success of the CJM,
Mercosur law might advance to becoming an additional
source of supranational integration law worldwide, con-
tributing to a more authentic “judicial dialogue”®* with
the TJCAN®® [27] and other supranational courts, instead
of remaining confined to the role of the receptor, which
processes and transposes foreign case-law (mainly from
CAN®® and EU) to Mercosur’s reality.

" Article 1 TTJCA; Article 1 lit. a SCA; Article 50 of the Statute of the CJ-EurAsEU.

80 This is the case of the EU (see Cases C-26/62, Van Genden Loos, EU:C:1963:1; C-6/64, Costa v E.N.E.L., EU:C:1964:66); of the
CAN (see Cases 2-AI-97; Case 3-Al-96; 2-1P-90); and of the SICA (CC] Decisions 4- 1 12-96; No. 05-08-97).

$U'This is the case of the EEA (see Case E- 7/97, Sveinbjornsdottir [1998] EFTA Ct. Rep. 127 paras. 59; E-4/01 Karlsson [2002] EFTA
Ct. Rep. 240, paras. 25) and of Mercosur (TPR, Decisions No. 1/2005; No. 1/2007; No. 1/2009).

Certain aspects, such as the regulatory competence of the EurAsEU Commission —

its executive body — and the supremacy of

its Customs Code over national law, suggest that it combines supranatlonal and intergovernmental elements.
83 Article 50 of the Statute of the CJ-EurAsEU reads In the exercise of justice, the Court shall apply: 1) the generally recognised
principles and regulations of international law (paragraph 1)... 4) the international custom as evidence of the general practice accepted

asa rule of law.

84Term coined for the continuous exchange between the ECJ and the EFTA Court, commonly understood as a joint effort of
both European courts to synchronise their case-law with a view to ensure that the rules of the EEA Agreement, which are identical
in substance to those of the EU Treaties, are interpreted uniformly, in line with the principle of homogeneity (see Cases C-286/02,
Belllo EU:C:2004:212 and E-1/04, Fokus Bank [2004] EFTA Ct. Rep., 11).

85 °See [27], concerning the proposal consisting of creating a 1ega1 mechanism aimed at establishing a link between CAN and
Mercosur which would make their legal orders compatible with each other. The ultimate objective would be to create an integrated

“South American Economic Area“,
common integration law.
8 See Case TPR, 1/2005, paras. 4, 5, 10.

in which both, TJCAN and a future CJM would play a crucial role in the interpretation of the
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The draft protocol can be seen as an answer to the
long debated question as to whether Mercosur could
evolve into a supranational legal order by its own
means, relying exclusively on the efforts undertaken
by its dispute settlement bodies and the case-law pro-
duced, or rather by the creation of a judicial body with
far-reaching competences, such as ECJ], EFTA Court
and TJCAN. Experience has shown that an arbitration
system cannot deliver the expected results, due to
its lack of continuity, professionalism and long-term
perspective. Neither could be expected that powerful
Member States would relinquish their bargaining pow-

er in negotiations in favour of a more balanced system,
which promotes the formal equality between Member
States for the sake of the stability of integration pro-
cess. Against this backdrop, the creation of a suprana-
tional court would constitute a radical turning point in
Mercosur’s history. Eventually, such a step might pro-
vide stimuli for other integration systems around the
world to follow the example. As can be seen in the case
of the CJ-EurAsEU, integration does not necessarily
entail a continuous increase in the competence of judi-
cial bodies but sometimes even the loss thereof®’ [28].

The way ahead

Although five years have passed since Parlasur sub-
mitted the draft protocol for approval, the idea of es-
tablishing the CJM has not been given up. On the con-
trary, the election of a new government in Argentina
has sparked hopes for a consideration of this project
by the CMC. Accordingly, on 14 March 2016, the de-
legation of Paraguay at Parlasur submitted a note to
the President of this body, inviting him to address
again the CMC with a view to urge this body to study

the legislative project. Due to Uruguay’s traditionally
positive stance on this matter — Uruguay had already
in 1994 suggested the creation of a court of justice®® -
there is the hope that the presidency of this Member
State at the CMC will be favourable to the project. De-
spite the overwhelming number of arguments presen-
ted by officials and legal scholars, the only certain fact
at the moment is that the Member States will have the
last word in this issue.

References

1. Rey Caro E. Crisis Institucional en el Mercosur — El Laudo No 1/12 del Tribunal Permanente de Revision. Revista de la

Facultad. 2013. Vol. 4, No. 2 Nueva Serie II. P. 27-38.

2. Perotti A. El proyecto de creacién de la Corte de Justicia del Mercosur: Estado de las negociaciones. Foro de Derecho

Mercantil. Bogota, 2009. No 25. P. 115-121.

3. Karliuk M. The Eurasian Economic Union: An EU-like legal order in the post-Soviet space? WP BRP 53/LAW/2015,
National Research University Higher School of Economics, 2015. P. 15-16.

4. Ispolinov A. First judgements of the Court of the Eurasian Economic Community: Reviewing Private Rights in a New
Regional Agreement. Legal issues of economic integration. 2013. Vol. 40. P. 225-246.

5. Atela V., Gajate R., Ramirez L. Las retenciones a las exportaciones ante el ordenamiento juridico del Mercosur. La
CSJN va al Tribunal Permanente de Revisién. Andlisis desde el Derecho Constitucional, de la Integracién y del Internacional
Econémico. Anales de la Facultad de Ciencias Juridicas y Sociales. 2010. No. 7. P. 272-289.

6. Chediak Gonzalez J., Benitez Rodriguez P. Acerca de la competencia consultiva del Tribunal Permanente de Revision
del Mercosur y de la experiencia del poder judicial del Uruguay en la tramitacién de opiniones consultivas. Revista de la
Secretaria del Tribunal Permanente de Revision. 2014. Vol. 2, No. 4. P. 83-91.

7. Rey Caro E. Reforzamiento institucional del Mercosur: El Tribunal Permanente de Revisién. Anuario Argentino de

Derecho Internacional. 2004. Vol. 13. P. 193-205.

8. Ruiz Diaz Labrano R. Mercosur, necesidad de un tribunal de caracter supranacional. Azpilcueta. 1999. No. 14. P. 29-37.
9. Scotti L., Klein Vieira L. La creacién de un tribunal de justicia: Un paso ineludible para el fortalecimiento del Mercosur.

In: Scotti L. Balances y perspectivas a 20 aios de la constitucion del Mercosur. Buenos Aires, 2013. P. 151-170.
10. Bellocchio L. Resolucién de Controversias en el Mercosur “Hacia una Corte de Justicia para el Bloque”. Congreso de

Derecho Piiblico “Democracia y Derechos”. P. 1-13.

11. Penia-Pinon M. Une cour de justice pour le Mercosur? Vraies-fausses avancées vers une institutionnalisation renforcée.
Revue québécoise de droit international. 2012. Vol. 25. P. 119-154.

12. Deluca S. El Mercosur necesita su Maastricht. Pensar en Derecho. 2012. No. 1. P. 247-265.

13. Perotti A. Algunos desafios que presenta la constitucién de un Tribunal de Justicia Comunitario. EI Derecho. 2011.

P.8

i4. Lenaerts K., Maselis I., Gutman K. EU Procedural Law. Oxford, 2014.
15. Blockmans S., Kostanyan H., Vorobiov I. Towards a Eurasian Economic Union: The challenge of integration and unity.

CEPS Special Report. No. 75.

87 The Statute of the CJ-EurAsEU shows a clear intention to limit its competences and authority. A few examples are the already
mentioned abolishment of the mechanism or preliminary ruling, the authorisation of joint interpretations by the Member States
themselves (Article 47), the prohibition on the CJ-EurAsEU to vest additional competences to the bodies of the integration system
(Article 42) or to create new legal provisions, including in national legislation, and the pre-trial requirement (Article 43).

8 On that occasion, Uruguay had submitted a draft document on the establishment of a court of justice, produced by the National
Commission of Lawyers, which had started its work in 1992 with a seminary organised by the Ministry of Foreign Affairs of Uruguay,
to which Pierre Pescatore (ECJ) and Fernando Uribe Restrepo (TJCAN) had been invited.

70



MesxknyHapoaHoe NpaBo
International Law

16. Sletnes O. The EFTA Surveillance Authority and the Surveillance of the EEA Agreement. In: The EEA and the EFTA
Court. London, 2014.

17. Dragneva R., Wolczuk K. Eurasian Economic Integration: Institutions, Promises and Faultlines. The Geopolitics of
Eurasian Economic Integration, Special Report 19. LSE IDEAS, 2014. P. 8-15.

18. Sasaki Otani M. A. El sistema de sanciones por incumplimiento en el ambito de la Comunidad Andina. Anuario
Mexicano de Derecho Internacional. 2012. Vol. XII. P. 301-337.

19. Salazar Grande C. E., Ulate Chacén E. N. Manual de Derecho Comunitario Centroamericano. 2™ ed. Salvador, 2013.

20. Kiihn W. M. EI Tribunal Andino reconoceporprimeravez el concepto de responsabilidad extracontractual porlosactos
de susérganoscontrarios al derecho comunitario. Politica Internacional. July-September 2008.

21. AufRervertragliche Haftung der Andengemeinschaft — eine Urteilsbesprechung auseuroparechtlicher Sicht. European
Law Reporter. October 2008.

22. Salas G. Responsabilidad internacional del Mercosur. Responsabilidad internacional. Cérdoba, 2008. P. 133-161.

23. Perotti A. Elementos basicos para la constitucion de un Tribunal de Justicia del Mercosur. La Ley. 2008. Vol. LXXII,
No. 251.

24. Borovikov E., Danilow I. B2B: Balancing the Court of the Eurasian Economic Union. The Moscow Times, published on
17 March 2015. URL: http://www.themoscowtimes.com/article/b2b-balancing-the-court-of-the-eurasian-economic-union/
517551.html (date of access: 02.06.2016).

25. History of the Eurasian integration. In: Eurasian Economic Integration: Facts and figures. 2015. Vol. 1. P. 6-9.

26. Atilgan C., Baumann G., Brakel A., et al. The Eurasian Union — An integration project under the microscope. Konrad
Adenauer Stiftung International Reports. 2014. Vol. 2. P. 8-48.

27. Kiihn W. M. Reflexiones sobre una posible convergencia regional con la participaciéon de la ComunidadAndina y el
Mercosur — Lecciones de la experience integracionistaeuropea. Politica Internacional. July-September 2013. No. 109. P. 192.

28. Danilov I. The Court of the Eurasian Economic Union. Gent, 31 October 2014.

Received by editorial board 12.07.2017.

The content of this article reflects solely the author’s personal view.

71



ZKypnaa Besopycckoro rocyiapcTBeHHOr0 yHuBepcurera. MesxayHapoasbie oTHomenus. 2017. Ne 2. C. 72-77
Journal of the Belarusian State University. International Relations. 2017. No. 2. P. 72-77

UDC 347.918

ARBITRABILITY OF THE DISPUTES,
CONNECTED WITH UNFAIR COMPETITION

N. G. MASKAYEVA?, A. S. DANILEVICH*

Belarusian State University, 4 Niezalieznasci Avenue, Minsk 220030, Belarus
Corresponding author: N. G. Maskayeva (maskayeva@bsu.by)

The article is devoted to the approaches of the Republic of Belarus and foreign countries to arbitrability of the disputes
connected with unfair competition. The authors analyse both the provisions of treaties and normative legal acts, as well as
the materials of judicial practice on this issue. Based on the analysis made they conclude that it is reasonable for the parties
of an arbitration agreement to choose as the law applicable to the contract and lex arbitri the law of the state which in prin-
ciple allows arbitrability of the mentioned disputes.

Key words: arbitration; arbitrability; unfair competition; mechanisms of protection against unfair competition; commer-
cial dispute; recognition and enforcement of foreign arbitral awards.
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The intensive development of foreign economic consumer’s demand which often has unfair character.
activity, the expansion and deepening of integration Particular importance for the persons whose rights and
processes, the emergence of new and improvement legitimate interests are violated or may be violated as
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this illegal activity. The existing mechanisms of pro-
tection against unfair competition can be roughly di-
vided into two groups:

1) state ones, i. e. created by certain states or with
their participation. This group includes the mecha-
nisms of state bodies (for example, courts, antimono-
poly bodies) and bodies of international organizations
(for example, the Eurasian Economic Commission, the
Court of the Eurasian Economic Union);

2) non-state ones, i. e. created (being created) with-
out state participation (arbitration courts, various
non-governmental organizations).

It bears noting that arbitration as an alternative
dispute resolution mechanism has a significant num-
ber of advantages (the possibility of the parties to in-
dependently appoint arbitrators, determine the place
and procedural aspects of arbitration, the applicable
law, the language of arbitration; confidentiality of the
dispute resolution; the finality of the arbitral award
etc.). At the same time, the possibility of its application
for resolving the disputes connected with unfair com-
petition depends to a large extent on whether these
disputes are arbitral under the law of the place of the
arbitration, since otherwise an arbitration award may
be subject to cancellation by a national court. In other
words, on whether the disputes arising out of unfair
competition may be the subject matter of arbitration.
It is also important how the correspondent question
is resolved by the legislation of the state where recog-
nition and enforcement of the relevant arbitration
award will be sought, as according to Article V(2)(a)
of the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 1958 recog-
nition and enforcement may be refused if the compe-
tent authority in the this country finds that the subject
matter of the difference is not capable of settlement by
arbitration under the law of that country [1].

Up to date the mentioned issue has not been stu-
died in the Belarusian scientific literature. Foreign
scientific researchers (for example, A. 1. Kolomiets
and T. Yu. Grigoryev [2], N. Alija [3], I. Bantekas [4],
G. Blanke [5], J. H. Dalhuisen [6], E. ]J. Fuglsang [7],
C. Ragazzo and M. Binder [8], L. M. Smith [9] and oth-
ers) as a rule deal with arbitration of antitrust disputes.

However, as early as in 2006 the United Nations
Commission on International Trade Law suggested
that a study might be undertaken of the question of
arbitrability and other forms of alternative dispute re-
solution in the context of immovable property, unfair
competition and insolvency [10].

The article is aimed at comparing domestic and
foreign approaches to arbitrability of the disputes con-
nected with unfair competition ratione materiae and
formulating some appropriate recommendations for
its potential subjects.

In the Republic of Belarus the main provisions de-
termining arbitrability of disputes are the norms of

part 2 of Article 4 of the Law of the Republic of Belarus
of 9 July 1999 “On the International Arbitration Court”
[11], Article 19 of the Law of the Republic of Belarus of
18 July 2011 “On Arbitration Courts” (contains rules on
domestic arbitration courts) [12], part 1 of Article 39 of
the Code of Civil Procedure of the Republic of Belarus
of 11 January 1999 (hereinafter - CCP) [13] and part 1
of Art. 40 of the Code of Economic Procedure of the
Republic of Belarus of 15 December 1998 (hereinafter —
CEP) [14].

According to part 2 of Article 4 of the Law “On the
International Arbitration Court” civil and legal dis-
putes between any subjects of law, arising during car-
rying out foreign trade and other types of international
economic activities may be submitted to the interna-
tional arbitration court as agreed by the parties, if at
least one of them is located or resides outside Bela-
rus, as well as other disputes of economic nature, if the
contract between the parties stipulates submitting of
a dispute to the international arbitration court, and of
this is not prohibited by the legislation of Belarus.

Article 19 of the Law “On Arbitration Courts” stipu-
lates that domestic arbitration court shall settle any
disputes arising between the parties that have con-
cluded an arbitration agreement, with the exception of
the disputes to which a founder of a permanent do-
mestic arbitration court established as a non-commer-
cial organization or a legal entity whose separate unit
(division) represents such a domestic arbitration court
is a party, as well as the disputes directly affecting the
rights and legitimate interests of third parties who are
not the parties to the arbitration agreement and the
disputes that cannot be the subject matter of arbitra-
tion under the legislation of the Republic of Belarus or
the legislation of a foreign state, if the application of
the foreign state legislation is provided by the arbitra-
tion agreement or any other agreement of the parties.

Pursuant to Article 39 CCP in cases provided for by
legislative acts or treaties of the Republic of Belarus on
an agreement of the parties a dispute may be submit-
ted to the domestic arbitration court.

Under part 1 of Article 40 CEP on a written agre-
ement of the parties a dispute arising out of civil le-
gal relationships and falling under authority of the
court considering economic cases, prior to adoption of
judgment by it, may be submitted by the parties to the
international arbitration court, domestic arbitration
court, other permanent arbitration body.

As can be seen, under the Law “On the Internation-
al Arbitration Court” the objective criterion of arbitr-
ability of a dispute is the nature of the disputed rela-
tions: in order to be considered by the international
arbitration court the dispute should, firstly, be civil le-
gal (arise out of civil legal relations), secondly, should
have commercial character.

Besides, taking into account that only the disputes
falling under authority of the court considering eco-
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nomic cases may be submitted to the international
arbitration court, as well as the notion of commercial
dispute, set forth in ind. 18 of Article 1 of CEP, it may
be concluded that the competence of the international
arbitration court extends to the disputes, arising out
of civil legal relations when the entrepreneurial and
other economic activities are being carried out. At the
same time the legislation of Belarus do not provide
for such limitations, concerning the competence of
the domestic arbitration courts, defining it in a quite
broad manner.

Pursuant to Article 1 (1) (1.15) of the Law of the
Republic of Belarus “On counteraction to monopolis-
tic activities and promotion of competition” of 12 De-
cember 2013 unfair competition — any actions of an
economic entity or several economic entities aimed
at obtaining an advantage in entrepreneurial activi-
ty contradicting this law, other acts of antimonopoly
legislation or requirements of good faith and reasonab-
leness and being able to cause or have caused losses to
other competitors or damage to their business repu-
tation [15]. Thus, the Belarusian legislator has clearly
defined that unfair competition is possible exclusively
in connection with entrepreneurial activity.

It should be borne in mind that from the point of
view of civil law unfair competition represents an of-
fense (in favour of this testifies the prohibition of un-
fair competition, stipulated in part 1 of Article 1029 of
Civil Code of the Republic of Belarus of 7 December
1998 (hereinafter — CC) [16]. It engenders one or more
of the following duties of the person carrying it out:

¢ to terminate the illegal actions;

e to publish the disclaimer of the disseminated
information and actions which constitute the contents
of unfair competition (Article (1) 1030 CC).

In addition, if unfair competition has resulted in
someone’s losses, the relevant person must compen-
sate them based on Article 1030 (2) and Article 14 CC.

Accordingly, the person who has suffered from un-
fair competition has the right to demand from unfair
competitor to take those actions.

The mentioned relations between the person who
has carried out or who is carrying out the actions quali-
fied as unfair competition and the person who has in-
curred (may incur) losses or whose business reputation
has been damaged (may be damaged) by unfair compe-
tition, are civil legal relations.

Under part. 1 of Article 39 CEP the court conside-
ring economic cases has jurisdiction over the cases on
commercial disputes, the cases related to realization
of entrepreneurial and other business (economic) ac-
tivities, and other cases referred to its jurisdiction by
the legislative acts. Thus this court is competent to
consider the indicated civil legal disputes, arising out
of unfair competition. The legislation of the Repub-
lic of Belarus does not contain the norms excluding
the possibility of their submitting to the arbitration
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courts. Consequently, they can be the subject mat-
ter of arbitration ratione materie. At the same time,
it is important to bear in mind that one of the main
conditions for the settlement of a dispute by an ar-
bitration court is first and foremost the existence of
an arbitration agreement. The existence of the lat-
ter in case of the absence of contractual relations
between the parties is doubtful. The most likely si-
tuation is when there is a contract concluded by the
parties (for example, a license agreement, a franchise
agreement, etc.) containing an arbitration clause ac-
cording to which all disputes arising out of or in con-
nection with it shall be settled by an arbitration court
(as a hypothetical example may be given the dispute
related to the recovery of damages caused by unfair
competition through the illegal acquisition or disclo-
sure of trade secrets obtained in the framework of the
contract of the parties for the performance of research
and development work [17, p. 58]).

According to the Bulgarian lawyer D. Draguiev, “the
most common manner of private enforcement of com-
petition law would be tortuous claims for damages
caused by anticompetitive behaviour. Competition law
arbitration... is limited to two types:

o this happens ifa party contends before the arbitral
tribunal that the contract (where the arbitration clause
is inserted as well) has anticompetitive implications;

e the second (and more common) instance encom-
passes the situation where the arising dispute does
not concern competition issues prima facie but, when
applying the law applicable to the substance of the
dispute, the arbitral tribunal would have to apply rules
of competition law part and parcel with the rest of the
rules of the applicable law” [18].

International legal acts provide for only few refe-
rences to the possibility of arbitration of the disputes
connected with unfair competition. In particular, the
Convention establishing the World Intellectual Pro-
perty Organization of July 14, 1967 sets forth that “in-
tellectual property” shall include the rights relating to...
protection against unfair competition” [19].

The legislation of the majority of foreign states, as
well as the national legislation, as a rule, does not pro-
vide for a direct answer to the question of whether the
private-law disputes arising in connection with unfair
competition can be settled by arbitration. A kind of
exception is the Law of the Kingdom of Sweden “On
arbitration” of 1999. Pursuant to part 3 of Article 1 of
it arbitrators may rule on the civil law effects of com-
petition law as between the parties [20]. In this regard,
for determining the arbitrability of the mentioned dis-
putes, in our opinion, an analysis of the available judi-
cial practice shall be useful.

In the award made in 2003 an International Cham-
ber of Commerce (ICC) Arbitration Court maintained:
“The arbitral tribunal has jurisdiction to hear claims
for unfair competition if such a conduct is very close-
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ly linked to non-performance or poor performance of
a contract containing an arbitration clause”. It also
directly added that “disputes concerning unfair com-
petition which be very closely linked with breach of
contract may be arbitrable” [21, p. 171, 174].

In 2012 the Court of Appeal of Paris (Cour d’ap-
pel de Paris) was considering the case between SA
CONFORMA FRANCE and Societé SPA GROUP SOFA.
These organizations were in business relations since
2003. SA CONFORMA FRANCE sold mainly the sofa
of the “Cardiff 423” model produced by Societé SPA
GROUP SOFA. Due to the repeated delays in delivery
on December 23, 2008 SA CONFORMA FRANCE in-
formed SPA GROUP SOFA of the termination of sales
of this product. On 15 January 2009 SPA GROUP SOFA
notified it about its objection to the rough break in
commercial relations as well as that the “Cardiff 423”
model was registered on 14 January 2009 as an in-
dustrial Community design. Claiming that this break
caused it great damage, resulting in its liquidation
and subsequent dismissal of its 100 employees, and
that SA CONFORMA FRANCE counterfeited the “Car-
diff 423” model by another company and committed
acts of unfair competition by poaching two of its em-
ployees, on July 2, 2010 SPA GROUP SOFA filed against
the plaintiff with the Tribunal de grande instance of
Paris a claim for compensation for damages. SA CON-
FORMA FRANCE raised the issue of the lack of compe-
tence of this court over deciding on the claims arising
out of unlawful termination of commercial relations,
unfair competition and unpaid invoices, referring to
the arbitration clause contained in both the supply
contracts and the general conditions of sale of this or-
ganization. At the same time, it did not challenge the
competence of the Tribunal de grande instance of Paris
to rule on the actions of counterfeit of the industrial
design of the Community.

In the resolution adopted on 10 June 2011 the ob-
jection concerning the lack of competence of the court
was not satisfied, because, as the court noted, the sup-
ply contracts and the general terms of sale of SA CON-
FORAMA FRANCE were signed after the facts on which
the requirements of GROUP SOFA were based and they
could not have retroactive effect. On 4 July 2011 SA
CONFORAMA FRANCE filed a complaint against this
ruling with the Court of Appeal of Paris.

The latter in its decision of 14 March 2012 noted
the following. The supply contract dated 5 December
2008 concluded between GROUP SOFA and the Swiss
organization IHTM SA acting on behalf of and in the
interests of CONFORAMA FRANCE contained the pro-
vision according to which if the supplier and a branch
of CONFORAMA FRANCE were established in different
countries, all the disputes, arising out of the contract or
in connection with it, should be settled in accordance
with the Amicable Dispute Resolution Rules of the
ICC. In accordance with the principles contained in Ar-

ticles 1448 and 1465 of the French Civil Procedure Code,
except for the invalidity or the apparent inapplicabi-
lity of the arbitration clause, the competence over its
validity or scope belongs to the arbitration. Notwith-
standing that the actions of breaking of commercial
relations and unfair competition have a tort nature,
an arbitration clause covering all disputes arising out
of or in connection with a contract is not manifestly
inapplicable when the counterparty’s demand is con-
nected with the contract because it mainly relates to
the conditions in which it was terminated, and to the
consequences that gave rise to this demand. Taking it
into consideration, the Tribunal de grande instance of
Paris ruled that it did not have the competence to con-
sider the demands of the SPA Group SOFA regarding
the break of the said relations, acts of unfair competi-
tion and payment of invoices [22].

One more case was considered by the Second Civil
Chamber of the First Section of the Center, San Sal-
vador (Cdmara Segunda de lo Civil de La Primera Sec-
cion del Centro), on the appeal of COMTEC, S.A. De
C.V. against the decision of the Third Court of Civil
and Commercial Matters of San Salvador (Juez Terce-
ro de lo Civil y Mercantil) of 28 November 2011 (in this
judgment, the court established the competence of the
arbitration over the dispute between COMTEC, S. A de
C.V. and DIGICEL, S.A. de C.V., relating to the reco-
very from DIGICEL, S.A. de C.V. of the losses caused
to this organization by unfair competition on the part
of COMTEC, S.A. de C.V.). The Second Civil Chamber
of the First Section of the Center established the exis-
tence in the contract signed by the parties of the arbi-
tration clause, according to which they should submit
to arbitration all the disputes related to the interpre-
tation, violation, conflicts, regardless of their nature,
as well as to the cancellation or termination of that
contract. However, according to the decision of this
court of January 5, 2012, “...unfair competition is an
anti-competitive practice that seeks to poach for its
own benefit the clientele of a commercial or industrial
organization by using dishonest actions... when we are
dealing with competition, one must keep in mind free
game of supply and demand, as well as the fact that the
functions of promoting, protecting and guaranteeing it
belong to the State... we believe that unfair competi-
tion, as claimed by the plaintiff, may not be considered
by arbitration as it is an issue directly referred to the
judicial authority of the State...” Thus, the appeal was
dismissed [23].

On 18 October 2013 the Section 28 of the Madrid
Provincial Court (La Seccion Vigésima Octava de la
Audiencia Provincila de Madrid) ruled the decision on
the appeal of CAMIMALAGA, S. A.U. against the deci-
sion of the Madrid Commercial Court No. 11 (Juzgado
de lo Mercantil n°® 11 de Madrid) on the case between
CAMIMALAGA, S.A.U. and DAF VEHICULOS INDUS-
TRIALES S.A.U. In this decision the Madrid Commer-
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cial Court No. 11 established the lack of its compe-
tence to hear the mentioned case based on the hybrid
arbitration clause contained in the written agreements
of the parties providing submitting of the disputes
between them to arbitration or to national courts of
the Netherlands. The appellant denied the possibility
of submitting the disputes related to the protection
of free competition to arbitration. In his appeal he
also claimed about the violation of competition rules,
sought the declaration of nullity of certain provisions
of the contracts signed by the disputing parties and
compensation of the damages caused. In support of its
position CAMIMALAGA, S. A.U. referred to the Council
Regulation (EC) No. 1/2003 of 16 December 2002 on
the implementation of the rules on competition laid
down in Articles 81 and 82 of the Treaty and to the
Commission Regulation (EC) No. 1400/2002 of 31 July
2002 on the application of Article 81(3) of the Treaty to
categories of vertical agreements and concerted prac-
tices in the motor vehicle sector.

The Madrid Provincial Court took the position that
both these regulations did not exclude the possibility
of submitting the disputes connected with violations
of the Community competition rules to the arbitration
and dismissed the mentioned appeal of CAMIMALAGA,
S.A.U. [24].

The Supreme Court of the Republic of Poland (Sqd
Najwyzszy) in its decision of December 2, 2009 (Sygn.
akt I CSK 120/09), concerning the appeal on the Deci-
sion of the Court of Appeal (Sqd Apelacyjny) of 28 July
2008 indicated that the arbitration agreements of the
parties clearly related to the disputes arising out or
connected with the contracts on cooperation in the
purchase of goods. It stated the following: “The re-
spondent’s unfair competition, consisting in the re-
ceipt of additional charges, is not connected with the
fulfillment or realization of those contracts, but was
carried out in parallel (przy okazji) with their realiza-
tion. The claim sought by it hence was not contractual
in nature and did not rise out of the contracts con-
cluded by the parties, but concerned the defendant’s
act of unfair competition. It is difficult to admit that
the parties entering into the mentioned agreements
upfront foresaw that one of them would commit an

unfair competition act and they would submit the rele-
vant disputes to the arbitration. It clearly follows from
the content of the arbitration agreements that they
concern the disputes related to the fulfillment of the
contracts, rather than all the disputes arising in the
realization thereof” [25]. According to some authors,
from the analyses of this case follows that the claim
for unjust enrichment under Article 18(1)(4) of the
Republic of Poland “On suppression of unfair compe-
tition” as a dispute on a property right which may be
disposed by the parties, may be subject to settlement;
as such it may constitute the subject-matter of arbitra-
tion agreement [26, p. 308].

In the view of the foregoing, the following conclu-
sions may be made. Up to date, the question of arbitr-
ability of the disputes connected with unfair competi-
tion must be solved in each case on the basis of the law
applicable to the arbitration clause. At the same time,
the supporters of the positive approach to the arbitra-
bility of the disputes connected with bad faith proceed
from a broad interpretation of the competence of ar-
bitration, interpreting such disputes as having a civil
law character. The opponents of such an approach re-
lies upon the fact that “mandatory rules implementing
public policy goals, such as competition law, should
protect important social interests and their enforce-
ment should not be left to uncontrolled national or
international arbitral bodies” [18]. If the applicable
substantive law unequivocally excludes the competi-
tion disputes from the arbitral ones, according to Ar-
ticle V (2) (a) of the New York Convention the court at
the place of the enforcement of the award rendered on
such a dispute will refuse to recognize and enforce it.
The parties to the arbitration agreement should choose
as the law applicable to the contract and lex arbitri the
law of the state which allows arbitrability of the dis-
putes arising out of unfair competition. At all accounts,
the inclusion of an arbitration clause in an agreement
between the parties involved in the relations regulated
by public competition rules, may provide them with
the opportunity to resolve possible disputes in an al-
ternative way, having always the possibility to resort to
the state justice in case of the arbitrability defective-
ness of the relationship.
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