3aKOHOAATENBCTBO IOJHOCTBIO B CEMBIO aHIVIOCAKCOHCKOIrO mpasa. Jleno B ToM,
4yTO OOJIBIIMHCTBO MHCTUTYTOB OCHOBHBIX OTpaciied SAMOHCKOrOo IIpaBa:
IPAXKIAHCKOTO, TOPrOBOr0, TPaKJaHCKO-TIPOLIECCYAIbBHOTO W YTOJOBHOIO
no-TpeXxxHeMy Oa3upyeTcssi Ha TPAIULUIX POMAHO-TEPMAHCKOW MPAaBOBOM CEMBHU.
OOIIHOCTh SAMOHCKOTO IpaBa C MPaBOM CTPaH POMAHO-TEPMAHCKON CEMbHU
MPOSIBIISIETCSI U B CUCTEME MCTOYHUKOB. SIMMOHCKOE MPaBO B OTIUYHE OT OOIIETO
IpaBa BCE K€ SBJISACTCA CTATYTHOM OPUAUYECKOW CUCTEMOM. [ TaBHBINA, BENYyIIUU
VMCTOYHUK IIpaBa B SIMOHMU — 3TO 3aKOHOJATENIBCTBO, IIPUYEM 3aKOHOJIATEIBCTBO
KoauduirpoBanHoe. [JlaHHOE 0OCTOATEIBCTBO CIIY’KUT OCHOBHBIM MPEMSATCTBUEM
JUIS TATbHEWUIEro COMMKEHUs AMOHCKOTO M aMEPUKAHCKOTO TpaBa, OMpeielseT
rpaHulbl 3TOro cOmmkeHus. B SlmonHuu, kak, BOpoyeM, W B JPYrUX CTpaHAX
POMaHO-TEPMAHCKON CEeMbH, HAOJIIOIAETCSI U3MEHEHUE POJIU CyIeOHON NPAKTUKH,
MOBBIIICHUE €€ 3HAUYCHMSI, IPEBpaIleHue €€ B (PaKTUUECKUd UCTOYHMK TpaBa. Ho
CyJeOHbIE pELICHUs BBICTYIAIOT BCE K€ TOJIBKO KaK CPEICTBa KOHKPETH3ALUH
Y TOJIKOBaHMS HOPM CTaTyTHOT'O IIPaBa.

B nenoM MOXHO chenarbh BbIBOJ, YTO B SAINOHCKOM IIpaB€ COXPaHUIIACh
OpEeXHAS  KOAU(UUMPOBAHHAs  CHUCTEMa, KOCTSIK  KOTOPOM  COCTaBISIOT
KoHcTuTynuss M 1mectb KOJIEKCOB, B KOTOpble OBLIM BHECEHbl W3MEHEHUS,
BbITekatoue u3 Koncturynuu. OHM ObUIM TakKe JOMOJHEHbI 3HAYUTEIbHBIM
MacCHUBOM 3aKOHOB U HMHBIX HOPMAaTHUBHBIX aKTOB, 00pa3yrOIIMX B COBOKYITHOCTU
CUCTEMY MCTOYHHUKOB, CXOJHYIO C 3aI1aIHOEBPOIIEUCKOM, T. €. IPEUEAECHT TaK U HE
CTaJ €IWHCTBEHHBIM WJIH IJIABHBIM UCTOYHMKOM COBPEMEHHOIO SIIOHCKOTO MpaBa.
B cBsI3u ¢ 3TUM HE IPEICTABISIETCS BO3MOXKHBIM OTHECTH COBPEMEHHYIO SIIOHCKYIO
IIPABOBYIO CHCTEMY K YK€ YTBEPAMBIIMMCS B TEOPUHU ITPaBA MPABOBBIM CEMbBSIM.
Benp kpoMe penenuuii u3 00eux cemeil, simoHcKas MpaBoBasi MbICIb BCE K€ JJO CHX
MO COXpaHseT B ceO€ YacTh TPAAUIIMOHHON BOCTOUHO-a3UaTCKOM CTICIU(DUKHY.

Macwk /. B.
KOHKYBHUHAT B APEBHEM PUME

Macroxk [lapvs Bauecnagosna, cmyoenmrka 3 Kypca benopycckozo
2ocyoapcmeenno2o ynueepcumema, 2. Munck, benapyce, law.masyukDV@bsu.by

Hayunwvui pykosooumens.: xano. opuo. nayk, ooyenm Opnosckas E. A.

JlatuHCKMII TepMHH «concubinatus» Jand pa3BUTHE TAKOMY TEPMHUHY Kak
«COXUTENLCTBOY». KOHKYOMHAT ObLT anbTepHATUBOM 3aKOHHOMY OpaKy 1o puMCKOMY
IIpaBy, IIOCTOSIHHBIM MOHOTAaMHBIM CEKCYAJIbHBIM COK3 MEXAY MYKYMHOU U
KEHIIUHOM; (HaKTHMUECKOE COKUTEIbCTBO C HAMEPEHHUEM YCTAHOBUTH OpayHbIC
OTHOUIEHUSI.

VY4yeHble Ha MPOTSHKEHUU MHOTHX JIET MO-Pa3HOMY OMpeNesuld KOHKYOHHAT.
Wuorga oH paccMaTpuBaeTcs Kak allbTepHATHBA Opaky, KOTJa JIUIO0 COCTOUT JTUO0
B Opake, 1uO0O B CHJIy KakHMX-TO NPUYMH B KOHKYOMHATE, B MHBIX CIIy4asX HJIET
COCYIIIECTBOBaHNE KOHKYyOMHaTa u Opaka. [[jst 3Toro ectb iBeé OCHOBHBIE MPUYHHBI.
Bo-nepBbIX, omnpeneneHre KOHKyOMHAaTa OTCYTCTBYET B NMEPBOMCTOYHUKAX, & BO-
BTOPBIX, B3IVIAJbl PUMIISH Ha (POpPMY, 3aKOHHOCTh M IOPUAMYECKUE MOCIEICTBUS
KOHKYOMHATa U3MEHSJINCh B Pa3HbIE IEPUO/Ibl PUMCKOM HCTOPUHU.

66



He3amyxHsst KEeHIIMHA, COKUTETHLCTBOBABINAS C MYXYHHOW, TIEPBOHAYATIHLHO
HasbiBaslach «pellex», Ho BmocieacTBuu 0Oojice MPUIMYHBIM HAUMCHOBAaHHEM
«concubina» (Maccypuit, 1. 50.16.144). DT0T 3aKOHHBINM KOHKYOWHAT 3aKJTFOYAIICS
B MOCTOSIHHOM CO>XHUTEJIbCTBE HEXKEHATOTO MY>KUMHBI C HE3aMY>KHEH KEHIIMHOM.
Takum 00pa3oM, OHO OTJIMYAIOCH OT MPET000AESHUS, CTyIpyMa M HHIIECTA,
KOTOPBIE SIBJISUTUCH IOPUANYECKUMU TPABOHAPYIICHUSIMHU.

Co BpeMeH IpHUHATHS CTPOTUX OpadHbIX 3aKOHOB ABrycTa KOHKYOWMHAT BCE
yaiie CTaHOBUJICS (POPMOI COBMECTHOM KHU3HU, €CITU Opak ObLT 3amperieH.

[Tpu mpuHIIMTIaTE TPABOBOE TOHSTHE KOHKYOMHATa OBIJIO PAaCTIPOCTPAHEHO HA
BCE CIy4yau, KOTJa HEBO3MOXKHO CYTNpPY>KeCTBO. JleTu, poXkIeHHbIE B MOAOOHOM
COXKUTEJIbCTBE, UMEITU OIPAaHUYCHHOE MPABO HACIIECOBAHUS: OHU MOTJIH IMOJIYYUTh
HACJIEJICTBO OT OTI[Aa TOJILKO B TOM CJIy4ae, €Cld OH O(QHUIMATBFHO MpPU3HABAI HX
Yyepe3 YCHIHOBJICHHE, TOJIBKO TOT/Ia OH IMOJTy4Yal BIACTh Ha/l HUMHU.

HecMoTpst Ha pacnmpocTpaHEHHOCTh, KOHKYOMHAT HE BIJEK IPaBOBBIX
MOCJICJICTBUM: JKEHIMHA HE pasfeisia OOIMIECTBEHHOTO TMOJIOKEHUSI COXKUTEIIS,
KOTOpPBI Hapsily C KOHKYOMHAaTOM MOI' COCTOSITh B Opake, B TO BpeMs Kak
KOHKYOHMHAT >K€HBI MIPEACTABIISUIT COOON N3MEHY.

JlaHHBIM THI OTHOUICHUW HE MPOTHUBOPEYMI 3aKOHY, HO HE UMEJI TeX XK€
MPEUMYIIECTB, YTO 3aKOHHBIN Opax.

XOTsl KOHKYOMHAT HE ObUIT IOPUANYECKH MPU3HAHHBIM OpayHBIM COIO30M, OH
UMeN ONpEJCIICHHbIE COIMAIbHbIE M HSKOHOMHYECKHWE TIOCHEeACTBHSA. Tak,
MapTHEPBI, COXHUTEIbCTBYIOIINE B KOHKyOWMHAaTe, MOTJM yCTaHABIWUBAThH
JIOTOBOPEHHOCTH OTHOCHTEIIBHO BIIQJICHUS MMYIIECTBOM |  (DUHAHCOBBIMU
00513aTeTLCTBAMH JIPYT TEepe IPYTOM.

KoHkyOnHaT MoOr OBITh JINTETLHBIM W CTAaOWUIBHBIM  COXKHTEIBCTBOM,
OCHOBaHHBIM Ha B3aMMHOW COTJIACOBAHHOCTH W JOOPOBOJBHOCTH CTOPOH.
Kenmmua, Haxojsmascs B KOHKyOMHATe, HE TIOJIb30BAJIaCh MOJIHOCTHIO
MPaBOBBIMHM TIPEUMYIIECTBAMH, KOTOPHIMU OO0Jaaana »keHa B Opake. Hampuwmep,
OHAa HE MMeJa TMpaBa Ha JIOJII0 B COBMECTHO HXKUTOM UMYIIECTBE C MapTHEPOM
WM HaclieqoBaHue mocie ero cmeptu. C apyroil CTOpoHbI, OHAa HE ObliIa B TaKOu
K€ CTETICHU 3aBHCHMa OT MY>KUUHBI.

Yacto OBLIO TPYOHO OTJIMYUTH COXKUTEILCTBO OT Opaka. Hawmydmmm
roKasatesieM ObUIO HaJTu4due WM OTCYTCTBUE MPUIAAHOTO, TTOCKOJIbKY MPUIAHOTO B
KOHKyOnHate He Obuto. Ellle omHMM mMokaszaTteneM ObLI0O BPYYEHHE IOJIAPKOB,
MOCKOJIBKY JIapeHHe TMOJAapKOB MEXIy cynpyramu Obuio 3amperieHo. Ho
HEKOTOpbIE TMpaBWja, MPUMEHUMBIE K Opaky, OBUIM pachpoCTpaHCHBI W Ha
COXUTENBbCTBO. HampuMep, HamoXKHUIIA HE MOTJIa OBITH MOJIOKE JBEHAIATH JIET
(Yabnuan, /1. 25.7.1.4).

BaxxHO OTMETHTH, YTO KOHKYOWMHAT B PHUMCKOM IIpaBe OTIUYACTCS OT
COBPEMEHHOTO TIOHSITHS «COKUTEIHCTBO». CErogHs COXHUTEIHCTBO MOXKET OBITh
IOPUINYECKY TTPU3HAHHBIM U UMETh aHAJIOTUYHBIC TTPABOBBIC ITOCIICICTBHS.

KonkyOuHaT paccMaTpuBaics Kak COMMAILHO MPUEMIIEMbIE, HO IOPUIUICCKU
HEMPU3HAHHBIE OTHOIICHUS, JTO3BOJICHHOE 3aKOHOM TIOCTOSIHHOE COKHTEIIBCTBO
MY>KUMHBI ¥ )KCHIIWHBI, OJJHAKO HE OTBEUAIOIIee TPEOOBAHMSIM 3aKOHHOTO Opaka.
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Takum o00pa3oM, OCOOCHHOCTSIMM KOHKyOMHATa OBLIO TO, YTO OH ObLI
IpU3HaH OONIECTBOM, HE TPeOOBA HHUKAKMX O(DUIMAIBHBIX W HOPUIUYECKHUX
poLeyp, HECMOTPS. Ha TO, YTO II€JIbI0 KOHKYOMHATa HE OBLJIO POXKJICHUE JIETEH,
UX CTAaTyC He ObLI SKBUBAJICHTEH HE3aKOHHOPOXKJICHHBIM, MapTHEPHI 00Jaaanu
HEKOTOPBIMU TIpaBaMU W NPUBWICTUSIMH, MOJOOHBIMU TE€M, KOTOpbIE HMEIU
JIETaJIbHO 3aperucTpUpOBaHHBIE Opaku, YTO JelaeT KOHKYOMHAT CeHU(PUYHBIM U
YHUKaQJIbHBIM UHCTUTYTOM B JIpeBHEM Pume.

Nuctutyr koHKyOuMHata B JlpeBHeM PuMe BO3HHMK H3-3a COLMAIBHBIX U
paBOBBIX orpaHnueHuid. [locneacTBuss HHCTUTYTa KOHKyOHHAaTa B [[peBHeM Pume
Obutn ABosiIkMMU. C OJHOM CTOPOHBI, KOHKYOMHAT MPEIOCTaBIIsLT HapTHEpam
OIIpE/EIICHHBIE TTPaBa U MPUBUJIIETHH, TAKHE KaK 00Ilee MPOKUBAHUE U B3aUMHAas
nomomb. OpHako, ¢ JApyrod CTOPOHBI, KOHKYOMHAT HE JaBaj >KEHIIUHE
MOJIHOLEHHBIX MPaB U 3alIUThI, KOTOPbIE TPEIOCTABISI ODHUIIMATIBHBIN OpakK.

XpUCTUAHCKHE HUMIEPATOphl, Takue Kak KOHCTaHTHH, OTpUUATENBHO
OTHOCWJIMCh K IpPHUHLMIY KOHKyOMHaTa M OTBEprajii €ro B IHOJb3y Opaxa,
IOCPEACTBOM BBEACHUS NMPABUI U MPEANUCAHUNA, YTOOBI MOJHOCTHIO MPEKPATUTH
3Ty npakTuky. OJIHaKO OKOHYATEJIbHO OH OBLI 3alpelieH TOJIbKO B Hayaine X B.
B Boctounol pumckoit umnepun ummneparopom Jissom VI.

CembuiKuH K. B.
CYNNEPIIPEBUJAEHTCKASA PECIITYBJIMKA B CTPAHAX JIATUHCKOH
AMEPUKU

Cemvikun Kupunn Bumanvesuu, cmyoeum 1 kypca benopyccrkozco
2ocyoapcmeenHo2o yHusepcumema, 2. Munck benapyco
Kirillsemykin999@gmail.com

Hayunwtit pykosooumens: kano. opud. Hayk, ooyeum Ll]epbux /]. B.

«Cyneprnpe3uieHTcKas» pecny0auka — B KOHCTUTYIIHOHHOM MpaBe TEPMUH,
0003HavaImui 0co0yI0 Pa3HOBUIHOCTh PECIYOIMKAHCKOW (DOPMBI MpaBIEHUS,
B KOTOpPOM BCE pbIYATHM IOPUIAUYECKOM M TOJUTUYECKOU BJIACTH HAXOMATCS
B pyKax Mpe3uJIeHTa, KOTOPbI B CBOIO OYEpE[lb, SABJISECTCS HE TOJBKO TJIABOM
rocyaapcTBa, HO TAKXKE U JIMAEPOM ITPaBSALICH apTUU U BCETO IPABUTEIBCTBA.

«Cymnepnpe3uieHTCKasD PeCyOKa MOKET Ha3bIBaTbC MOHOKPATHUECKOM.
B nactosimee Bpemsi «Cymeprnpe3nieHTCKHE» PeCIyOJIMKH  CYIIeCTBYIOT
B Cupun, Unnonesun, Mpake, Kazaxcrane, a takxke pecrnybnukax JlatnHckoin
AMepukn u psae Apyrux crtpaH. Hambosee BbIpakeHa Cyneprpe3uaeHTCKas
BIacTh B cTpaHax JlatuHckoit AMepuku. «Cynepnpe3ueHTCKas» BIacTh, YacTO
HAa3bIBAEMasi «TUIEPIPE3UICHTHATIUZMOMY», — 3TO TEPMHH, MCIIOJb3YEMBIN IS
OTMCAHUS CUCTEMBbI yIPaBJICHUsS, B KOTOPOU UCIIOTHUTEIbHAS BJIACTh, 0COOCHHO
Npe3uIEHT, 00JasaeT HEOOBIYHO BBICOKMM YpOBHEM BJIAacTH W BiUsHUA. B
KOHTeKcTe JIaTMHCKOW AMEpUKHM CYNEpIpEe3UuAEHTCKass BJIACTh OTHOCHUTCS K
KOHIIEHTPALIUM BJIACTU B PyKaX IPE3UJICHTA, YTO MOXKET UMETh 3HAYUTEIIbHBIC
MOCJIEICTBUSA JJIsl TOJTUTUYECKOTO JaHamadTa CTpaHbl WU 1EJI0r0 PErhoHa.
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