U BPOXKJEHHBbIE 3a00yieBaHUSI Yy SMOpPHOHA. MEnUIMHON PEeryJupyrOTCS aCIeKThI
pephIBaHmsl OEPEMEHHOCTH Ha OIPENETICHHBIX CPOKax, KOTOPhIE B €BPOMEHUCKIX
CTpaHaX OTJIMYAIOTCS, HO HMMEIOT OJUHAKOBBIC KPUTEPHH: aOOPT IO KEIAHUIO
KEHIIUHBI 0€3 JOKa3aHHBIX TMOKa3aHwi (Mo 12 Hemenp); TpU HATUIAHA
JI0Ka3aTeNbCTB, TAKUX KaK Yrpo3a JKU3HU MaTepH WU TSHKEIIOe TeUeHHWE IO/
(12-14/12-22 wenmenu); Korma CYIICCTBYET CEpbe3Has yrpo3a IS 3710POBbS
MaTepu WM TsDKenoe TedeHue Tuioaa (mocne 14/22 nenmens). besycrnoBHo, abopt
UMeEET KaK MOJIOKUTEIbHBIE MOMEHTBI, TaK M OTPUIIATEILHBIC, HO KX B TIPaBE
BBEIOMPATH CaM, KaK €My PacropsKaThCsl CBOMM TEIIOM.

Kaszak E. C.
U3MEHEHUA B AMIOHCKOW MPABOBOW CUCTEME
MMOCJIE BTOPOM MUPOBOH BOMHBI

Kazax Ecop Cepeeesuu, cmyoenm 2 kypca benopycckozo 2ocyoapcmeenHo2o
yHusepcumema, 2. Munck, Berapyco, kazakegop@gmail.com

Hayuuwiii pykosooumens: kano. opud. nayk, ooyenm Camoaun B. H.

Btopast MmupoBasi BoiiHa SIBJIIETCSI OJTHUM U3 CAMBIX 3HAYUMBIX U TIEPEITOMHBIX
coobrTnii Hogeiimiero Bpemenu. B pesynbrare mopakeHuss B BOWHE SIMOHCKOE
OOIIECTBO OBLIIO BBIHYXIEHO MEPECMOTPETh CBOU LIEHHOCTH U MPUHIUIIBL. B cBs3n
C OTUM BO3HHMKJIAa HEOOXOJUMOCTh TPOBECTH W3MEHEHUS B 3aKOHAX U
MOJIUTUYECKUX CTPYKTypax. OIHHMM W3 KIIOYEBBIX ACIEKTOB 3TOW NEPECTPOUKHU
OBLITM M3MEHEHHUS B SIMOHCKOM TpaBe, KOTOPbIE OKa3ald 3HAUYUTEIHHOE BIIMSIHHE
Ha SKOHOMHYECKOE U COLMAIIBHOE pa3BUTHE CTpaHbl. [lo wHULMAaTHBE W MOJX
PYKOBOJICTBOM CTpPaH aHTHTUTIEPOBCKOM KOAJIMIIMU OBLT HayaT TaK Ha3bIBAEMbBIN
«OOpaTHBIN Kypc», 1IEJIbI0 KOTOPOTO CTajia MepecTpoiika MIJIUTAPUCTCKON SnoHuun
B COOTBETCTBUM C JIEMOKPATHUYECKUMHU NPUHLHMIAMH IMOCTPOEHUS TOCYAapCTBa.
[Ipr 5TOM OCHOBBI MOCJIIEBOCHHOTO YCTPOMCTBa SIMOHCKOTO TOCYJIapcTBa ObLIU
MPEIONPECIICHbl YyTh PAaHbIIEC OKOHYaHWs BTOpol MHpPOBOU BOWHBI B pamKax
[ToTcnaMckoit Aekapaluu aepxKaB-nmooeuTeIbHULL, 1aTupyeMoi 26 uroms 1945 r.
B ucropuu SnoHun nociemoBaBIIMKA 3a MPUHITHEM 3TOTO JOKYMEHTA IMEPUOI
NOJIyYHJI HAa3BaHHWE IEpUOAA OKKyNaluu, KOTOpPbIM mpoxospkainca ¢ 1945 mo
1952 r. Ilpexxae Bcero B MEpPUOJ OCYIIECTBICHUS MOJUTHKU «OOpPaTHOrO Kypca»
[NIABHYI0 pOJb ChITpajlyd MPEJICTaBUTEIM aAMEPUKAHCKOW aJMUHHUCTpALNH,
KOTOpbIE, B CYIIHOCTHM, W JUKTOBAJIM OCHOBHBIE IIOJIOXKEHHUS HOBOTO
MOJIMTUYECKOT0, @ BMECTE C HUM M MPABOBOTO Kypca SAnoHumu.

['maBHBIM (haKTOPOM ycIiexa TOJUTUKH «OOpaTHOTO Kypca»y cTajla HOBas
Koncturynus fAnonun, kotopas Bcrynuia B cuiny 3 mMas 1947 r. B ee ocHOBY ObLia
MOJIO’KEHA aMepHUKaHCKast KOHCTHUTYIIHS. B wactHOCTH, AHAJIOTUYHO
¢ Koncrurynueit CIIIA B Koncturyuuun SAnonun 1947 r. BBOAUI0CH aOCOIOTHO
HOBOE ISl CTPAaHbl MOHATHE — UHCTUTYT «KOHCTUTYLMOHHOTO Haj30pa». OnHaAKo,
HecMOoTpst Ha orpomHoe BiusHue CIIA, QopmanbHo Bce MeponpusaTus,
OCYILLIECTBJISIBIIMECS] HA  SIMIOHCKOM TEPPUTOPUM B TEPHOJ  OKKYIAIUH,
MPOUCXOAWIIM OT MMEHH BcexX crpaH-nodenutenbHull. Koncturyuus Anonuu
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1947 r. mpoBo3riacuia MPUHIIUII HAPOJHOTO CYBEPEHUTETA, UMIIEPATOP JIUIIAJICS
MOJINTUYECKON BJIACTH, OH MPU3HABAJICS «CUMBOJOM TOCYAAapCTBAa M €IUHCTBA
HapoJia», MapJIaMEeHT OOBSBISICA «BBICHIMM OPraHOM TOCYJApCTBEHHOM BIIACTH
U €AMHCTBEHHBIM 3aKOHOJATEJIbHBIM OpraHoM TocyaapcTBa». KoHcTutyims
3aKpenuiia TaKkKe OCHOBHBIE JEMOKpaTHUECKHE IpaBa M CBOOOIBI JIMYHOCTH,
B COOTBETCTBUU C aMEPUKAHCKUMH IPABOBBIMHU B3IUIsIaMU Oblja YCHJIEHA POJIb
CyleOHOM BIACTH M BBEJEH KaTaJlol OCHOBHBIX IpaB M CBOOOJ TIpakIaH,
MOIJICXKAIMX HEMOCPEICTBCHHON CyaeO0HOW 3ammTe. BakHOe 3HAYCHHE HMMEIOT
npoBo3riamieHHple B KOHCTUTylMu TmpaBa TrpakgaH B cdepe YroJOBHOTO
CYJONPOM3BOJICTBA: 3alpeT NPUMEHEHUS Haka3aHUuil 0e3 COOTBETCTBYIOIIEH
npaBoBoM mporeaypsl (cT. 31); mpaBo Ha cyacOHOE pPa3OoMPaATEIIBCTBO JIHOOOTO
oOBuHEeHUs (CT. 32); 3ampeT He3akKOHHOro apecra (cT.33); mpaBO Ha 3alIUTY
(ct. 34); 3amper He3aKOHHBIX OOBICKOB (CT. 35); MPUMEHEHHUS IBITOK M )KECTOKUX
Haka3zaHuil (cT. 36); mpaBO KaKJAOro OOBHMHSAEMOIO IO YrOJOBHOMY eIy Ha
OBICTPOE M OTKPBITOE pa3OUpaTEeNbCTBO €ro jejia OeCHpPUCTPACTHBIM CYJOM, Ha
OecCIuIaTHY0, €CJIM B 3TOM €CTh HEOOXOAMMOCTb, IOPHINYECKYIO rToMonls (cT. 37).

Ha ocnoBe Koncturyruu 1947 r. Obuid BHECEHBI Ba)KHbIE U3MEHEHHUS B TEKCT
['paxxnanckoro koaekca. B 1947 r. oTMeHsIeTCS HHCTUTYT NAaTpUapXaJIbHOM CEMBH,
KEHIMHA U MYXXYMHA OOBSIBISIOTCS PABHOMPABHBIMU YYAaCTHUKAMH CEMEUHBIX,
MMYIIECTBEHHBIX, B TOM YHCJI€ HACIEICTBEHHBIX, OTHOIIEHUW. 3akoH 1945 r.
IPU3HAJ MPaBO Ha CO3JaHUE U CBOOOAY JEATEIBbHOCTH NMPO(COI030B, a COTJIACHO
3aKOHY O TpPYIOBBIX cTaHjaaprax 1947 r., ObLIM YCTAHOBJICGHBI OTpPaHUYCHUS
MPOJIOIKUTEILHOCTH pabodero JHsS U paboyell Henenu, BBOAWIICS €XKEroJIHbIN
OIUTAYMBAEMbI  OTIYCK. 3akoHaMu 00 arpapHoii pedopme YHUYTOXKAIOCH
MOMEIINYbE 3EMJIEBIAJICHUE U 3€MIIsl MepeaBajach B COOCTBEHHOCTb KPECThSH,
KOTOpble ee oOpabarbiBaii. HakoHel, B COOTBETCTBUHU C 3aKOHOM O 3alpelIeHUU
YACTHBIX MOHOIIOIHMM M 00ECreYeHNH YacTHONW TOProBoM mpakTuku 1947 r. Obun
pacnyIeHbl KpYIMHEeHUIe SIOHCKHUE IepKaTeIbCKUe KOMIIaHUU — 3aitoaiy.

[Tox BustHuem ctpan-nodeautenbunil B Koncturyuu SAnonun 1947 r. Obuta
3aKperieHa HOpMa, MPOBO3TJalIaroNias oTka3 SMoHuu OT COOCTBEHHON apMUU U
mpaBa Ha BefeHUE BOWHBI (CT.9). Yxke camo 3akperieHue MoJ00HONH HOPMBI
ABJISIETCA YHUKAJIbHBIM B MUPOBOW UCTOPHUH: HU OJIHA CTpaHa HU B MPOILIOM, HU B
HACTOSIIEM HE 3aKperuisiia TOI0OHBIX JIeKJIapaliiii Ha YPOBHE KOHCTUTYITMOHHBIX
HOpM. OTMETUM TaK)Ke, YTO SIMOHCKHM 3aKOH O MOHOIOJHUSAX OBbLUT MPAKTHYECKU
MOJHOCTBIO  3aMMCTBOBAaH C  aMEPUKAHCKMX  AHTUTPECTOBCKHUX  aKTOB.
3HAYUTEIBLHBIM BO3/ICHCTBUE aMEPUKAHCKOW MPaBOBON CUCTEMBI ObLIIO B cdepe
yrosiopHoro mnpouecca. K mnpumepy, VYIIK Anonnm 1948 r. mom BiusiHMEM
aMEpPUKAHCKUX IOPUIMYECKUX KOHIEMIUM 3HAYUTEIHHO PaCIIUPUI MPUMEHEHUE
MPUHINANA COCTA3ATEILHOCTH W MCKIIOYWJI HHCTUTYT TPEABAPUTEIBLHOIO
ciymanus gen. B 3ToT ke mepuon ObUTM MPUHSTH 3aKOH O CYIOTPOU3BOJICTBE
(1947 r.), 3axoH o npokypatype (1947 r.), 3akoH 00 aaBokarype (1949 r.). Bece atn
3aKOHBI MPOJOJKAIOT JACHCTBOBaTh U MOHBIHE, XOTA 3a MPOLIEIIEE BPEMSI OHU
HEOJHOKPATHO MOABEPTAIUCH U3MEHEHUSIM.

Bmecte ¢ Ttem BnusHue mnpaBa CIIIA Ha SMNOHCKYIO MPaBOBYIO CHUCTEMY
OKa3aJIoOCh BCE JK€ HE HACTOJIBKO CHJIBHBIM, YTOOBI «IEPETIHYTH» SITTOHCKOE
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3aKOHOAATENBCTBO IOJHOCTBIO B CEMBIO aHIVIOCAKCOHCKOIrO mpasa. Jleno B ToM,
4yTO OOJIBIIMHCTBO MHCTUTYTOB OCHOBHBIX OTpaciied SAMOHCKOrOo IIpaBa:
IPAXKIAHCKOTO, TOPrOBOr0, TPaKJaHCKO-TIPOLIECCYAIbBHOTO W YTOJOBHOIO
no-TpeXxxHeMy Oa3upyeTcssi Ha TPAIULUIX POMAHO-TEPMAHCKOW MPAaBOBOM CEMBHU.
OOIIHOCTh SAMOHCKOTO IpaBa C MPaBOM CTPaH POMAHO-TEPMAHCKON CEMbHU
MPOSIBIISIETCSI U B CUCTEME MCTOYHUKOB. SIMMOHCKOE MPaBO B OTIUYHE OT OOIIETO
IpaBa BCE K€ SBJISACTCA CTATYTHOM OPUAUYECKOW CUCTEMOM. [ TaBHBINA, BENYyIIUU
VMCTOYHUK IIpaBa B SIMOHMU — 3TO 3aKOHOJATENIBCTBO, IIPUYEM 3aKOHOJIATEIBCTBO
KoauduirpoBanHoe. [JlaHHOE 0OCTOATEIBCTBO CIIY’KUT OCHOBHBIM MPEMSATCTBUEM
JUIS TATbHEWUIEro COMMKEHUs AMOHCKOTO M aMEPUKAHCKOTO TpaBa, OMpeielseT
rpaHulbl 3TOro cOmmkeHus. B SlmonHuu, kak, BOpoyeM, W B JPYrUX CTpaHAX
POMaHO-TEPMAHCKON CEeMbH, HAOJIIOIAETCSI U3MEHEHUE POJIU CyIeOHON NPAKTUKH,
MOBBIIICHUE €€ 3HAUYCHMSI, IPEBpaIleHue €€ B (PaKTUUECKUd UCTOYHMK TpaBa. Ho
CyJeOHbIE pELICHUs BBICTYIAIOT BCE K€ TOJIBKO KaK CPEICTBa KOHKPETH3ALUH
Y TOJIKOBaHMS HOPM CTaTyTHOT'O IIPaBa.

B nenoM MOXHO chenarbh BbIBOJ, YTO B SAINOHCKOM IIpaB€ COXPaHUIIACh
OpEeXHAS  KOAU(UUMPOBAHHAs  CHUCTEMa, KOCTSIK  KOTOPOM  COCTaBISIOT
KoHcTuTynuss M 1mectb KOJIEKCOB, B KOTOpble OBLIM BHECEHbl W3MEHEHUS,
BbITekatoue u3 Koncturynuu. OHM ObUIM TakKe JOMOJHEHbI 3HAYUTEIbHBIM
MacCHUBOM 3aKOHOB U HMHBIX HOPMAaTHUBHBIX aKTOB, 00pa3yrOIIMX B COBOKYITHOCTU
CUCTEMY MCTOYHHUKOB, CXOJHYIO C 3aI1aIHOEBPOIIEUCKOM, T. €. IPEUEAECHT TaK U HE
CTaJ €IWHCTBEHHBIM WJIH IJIABHBIM UCTOYHMKOM COBPEMEHHOIO SIIOHCKOTO MpaBa.
B cBsI3u ¢ 3TUM HE IPEICTABISIETCS BO3MOXKHBIM OTHECTH COBPEMEHHYIO SIIOHCKYIO
IIPABOBYIO CHCTEMY K YK€ YTBEPAMBIIMMCS B TEOPUHU ITPaBA MPABOBBIM CEMbBSIM.
Benp kpoMe penenuuii u3 00eux cemeil, simoHcKas MpaBoBasi MbICIb BCE K€ JJO CHX
MO COXpaHseT B ceO€ YacTh TPAAUIIMOHHON BOCTOUHO-a3UaTCKOM CTICIU(DUKHY.

Macwk /. B.
KOHKYBHUHAT B APEBHEM PUME

Macroxk [lapvs Bauecnagosna, cmyoenmrka 3 Kypca benopycckozo
2ocyoapcmeenno2o ynueepcumema, 2. Munck, benapyce, law.masyukDV@bsu.by

Hayunwvui pykosooumens.: xano. opuo. nayk, ooyenm Opnosckas E. A.

JlatuHCKMII TepMHH «concubinatus» Jand pa3BUTHE TAKOMY TEPMHUHY Kak
«COXUTENLCTBOY». KOHKYOMHAT ObLT anbTepHATUBOM 3aKOHHOMY OpaKy 1o puMCKOMY
IIpaBy, IIOCTOSIHHBIM MOHOTAaMHBIM CEKCYAJIbHBIM COK3 MEXAY MYKYMHOU U
KEHIIUHOM; (HaKTHMUECKOE COKUTEIbCTBO C HAMEPEHHUEM YCTAHOBUTH OpayHbIC
OTHOUIEHUSI.

VY4yeHble Ha MPOTSHKEHUU MHOTHX JIET MO-Pa3HOMY OMpeNesuld KOHKYOHHAT.
Wuorga oH paccMaTpuBaeTcs Kak allbTepHATHBA Opaky, KOTJa JIUIO0 COCTOUT JTUO0
B Opake, 1uO0O B CHJIy KakHMX-TO NPUYMH B KOHKYOMHATE, B MHBIX CIIy4asX HJIET
COCYIIIECTBOBaHNE KOHKYyOMHaTa u Opaka. [[jst 3Toro ectb iBeé OCHOBHBIE MPUYHHBI.
Bo-nepBbIX, omnpeneneHre KOHKyOMHAaTa OTCYTCTBYET B NMEPBOMCTOYHUKAX, & BO-
BTOPBIX, B3IVIAJbl PUMIISH Ha (POpPMY, 3aKOHHOCTh M IOPUAMYECKUE MOCIEICTBUS
KOHKYOMHATa U3MEHSJINCh B Pa3HbIE IEPUO/Ibl PUMCKOM HCTOPUHU.
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