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3ALLUTA AETEA B NEPUOA
BOOPYXXKEHHbIX KOH®JIMKTOB

Oner CtapoBonToB

O)JHoﬁ 13 HauboJee CIOKHBIX MPOOIEM BO BCEX CIIY-
4asgX BOOPY>KEHHBIX KOH(IMKTOB ABIAETCSA MpoOiIe-
Ma obecriedeHns 3aIUTE TPaX 1aHCKOTO HAaCETICHHU, B TOM
4HUcIe AeTel, Ha AOMI0 KOTOPHIX BRINAAAa0T OCHOBHEIE TH-
TOTHI U TUIEHHUS BOIHBL.

HecMoTps Ha mupokoe NpU3HAHUE B MEXTYyHAPOT-
HOM IIpaBe HeOOXOUMOCTH 3aIUTHI IPaskAaHCKOTO Hace-
JIEHWs, B HACTOMAIIEE BpeMs AaHHas mpobiema nprobperna
0c00yT0 aKTyaIbHOCTh. AHAH3 COBPEMEHHBIX BOIH ITOKa-
3BIBACET, UTO HOSBUIIUCH HOBBIE BUABI KOH(IHKTOB. FX 0co-
OGEHHO CTHIO ABJIAIOTCS IIOCTEIEHHOE CTHPAHUE IPaHHA MEX-
Ay KoMOaTaHTaMH U IpakAaHCKUM HaceJIEHUEM B KaueCTBE
00BEKTOB U CYOBLEKTOB BOMHEIL, MOBBIIIEHUE POIH KOHO-
MHYECKOTO (haKTopa B BOWHE (OUEHD YaCTO BEIMTPHIBAET Ta
CTOpOHA, KOTOPOH yaacrces ObIcTpee YHHUTOXKHTH SKOHO-
MHYECKUHI NOTEHNIHA IPOTUBHUKA, UTO NpeAnonaraeT Ha-
HECEHHE y/apOB HEe TOJBHKO IO BOEHHBIM OOBEKTaM), CO-
BEPIIEHCTBOBAaHUE BOCHHON TEXHUKHU (MacIITaObI YHHUTO-
JKAIOIIETO AEUCTBUA COBPEMEHHOIO OPYXKHS 3aTPYAHAIOT
ero BelOopounoe npumenenne) (FOrocnasus, Pyanna, An-
ronauT. 1.). B pe3ynprare B cOBpeMEHHBIX BOOPYKEHHBIX
KOH(IIMKTaX OCHOBHEIE ITOTEPH ITPUXOAATCA Ha JIOMIO TPax-
JAaHCKOTO HaceJeHus, BKIIoYas JeTel Kak Haubonee ys3-
BHMYIO €TO HacTh.

Bompoc o ropuauueckoil 3a1uTe 1eTedl B MeKIyHa-
POAHOM TyMaHHUTApHOM IIpaBe OBIT HOAHAT Hocxe Bropoi
MHpPOBOU BOUHBL. Jl0 3TOTO AETH HE BBIACTAIUCH B CIEIU-
ATHHYIO KATCTOPHIO, TPEOYIONTY 0 0CO00H 3aIUTEL. 3a1IH-
Ta AeTed NPoXoAuiIa B paMKax 3allUThl BCETO IPaXAaHCKO-
ro HaceIeHUs, OCHOBAaHHOH Ha NMPUHIUINE TYMaHHOCTH.
JlaHHBIN NpHUHINAN HAIET CBOE OTPA’KEHUE B MEPBBIX KOH-
BEHITHAX 110 MEXTYHAPOAHOMY TyMaHHTapHOMY TpaBy (2-s
Iaarckas 1899 1. u 6-1 I'aarckas 1907 1), KOTOpbIE IPUIATH
€My CaMOCTOATENBHOE IOPUANYECKOE 3HaueHHue. B npeam-
OyJIbl 3THX KOHBEHITMH Oblila BKIIOUeHa "oroBopka Map-
TeHca'", KOTopas TNAacuna, 4YTo B CIIydasx, HE IPeaycMoT-
PEHHBIX MEXIYHAapPOAHBIMH CONNTAIEHUAMH, TPakJaHCKOE
HACEJICHUE U BOIOIOIIUE OCTAIOTCA MO 3alTUTON U IeHCTBHU-
€M Haual MeXIyHapoJHOTO NpaBa, BEITEKAIOMHX "H3 yC-
TAHOBHUBIIHXCA MEX/Ty TUBUIN30BAHHBEIMU HAPOIaMHU O0BI-
YaeB, U3 3aKOHOB YEJIOBEIHOCTH U TpeOOBaHUH 00IecTBeH-
Horo coszHaHus" ! . B [aarckoM NOMokeHHH O 3aKOHAX U
o0prasx cyxomyTHol BoHHEI 1907 1. (mpuioxkenue K 6-#
laarckoli KOHBEHITHH O 3aKOHAaX W OOBIYAAX CYXOIyTHOH
BoHHEI 1907 ) Takxke conepyKaich oNpe/ieTIcHHbIE rapaH-
TUH, KOTOpPBIE AOIKHBI IPEAOCTABIATECS ITPAXTaHCKOMY Ha-
CEJICHHUIO BO BpeMs BOMHEI (cTcT. 23, 28, 43—47, 50—53) 2.

OaHako pocT NoTephb IPaXkTaHCKOIO HACEIEHHS BO
BpeMs BYX MHPOBEIX BOWH (ocobeHHO B meproa Bropoi
MUPOBOI BOWHBI) IOKa3aJl HEAOCTATOYHOCTh JJAaHHBIX Ta-
panTuii. bpina npu3Hana HEOOXOAUMOCTE pa3paboOTKH CIie-
[UATbHOTO MEXAYHAPOTHOIO JOKYMEHTA, Kacarolerocs 3a-
IIUTHI TPA’KJAHCKOTO HACEIEHHU BO BpeMs BOMHEL B 1949 .
Ha Jlunmomarnydeckol KoH(epennuu B JKenese ObUTH IpH-
HATHI YeThIpe JKeHeBcKkre KOHBEHITUH O 3alllUTe XKePTB BOU-
HEL. IV JKeHeBckas KOHBEHIIHSA O 3aIIUTE IPAXKAAHCKOTO Ha-
ceJleHHsd BO BpeMs BOMHBI IPeJoCTaBisAna AeTaAM MpaBo-

BYIO 3aIlIUTY B NEPUOA MEXAYHAPOAHBIX BOOPYKEHHBIX
xoH(pukTOR. Ha JJunnoMatudeckoii koH(pepernun 1949 .
BIEPBLIE MPABOBOE 3aKPEMICHNAE OTYYUIN TAKXKE HOPMBI
MEXJIYHApOJHOT0 TYMaHUTAPHOTIO MpaBa, Kacalolluecs
BOOPYKCHHBIX KOH(DIUKTOB HEMCKTYHAPOJHOTO XapaKTe-
pa (OHHM 3aKpeTUIeHE! B CTaThe 3, KOTopas sABIseTcs oOIen
J71 BeeX ueThIpex JKeHeBCKHX KOHBEHIHH ). TH HOPMBI pac-
TIPOCTPAHAIOTCA U Ha IETEH KaK Ha JIHIL, "KOTOPBIE HEMOCPEN-
CTBEHHO He MPUHUMAIOT YUaCTHA B BOCHHBIX AeHcTBHAX" ¥

IV JKeneBckast KOHBEHITUA [TPEAYCMAaTPUBAET OOIITYTO
3alIUTY AETeN Kak Jull, HE TPUHUMAIOIIUX y4acTUs B BO-
eHHbIX AelicTBuax. Cornacno KoHBeHIIMH A€TH, KaK YacTh
TPa’kJaHCKOT'O HACENEHHUSA, IOANAJAI0T O]l IEHCTBUE BCEX
TIOJIO’KEHHUH, KAacAOIUXCs 00PAIeHUs ¢ IOKPOBUTENLCTRY-
€MBIMH JUIIAMH, KOTOPBIE ONPEAEIIAIOT OCHOBHON NPUHITUIL
TYMaHHOTO OOpallleHus ¢ MIOAbMH, BKITIOUAIONUH yBaXKe-
HUE K XU3HU, GU3HICCKYIO U ICUXUIECKYIO HEPUKOCHO-
BEHHOCTb, YBAKEHUE UETOBEUECKOTO 1O CTOUHCTBA, 3ape-
HICHHE OCKOPOUTEIHHOTO U YHIKAIOIIETO OOpaIleHUs, 3aTl-
pelleHre OCYKICHU U IpUMCHEeHHs HaKa3aHug 0e3 cyaa
(ct. 3). B oTHOMIEHUN MeTel, KaK W BCETO TPaXTAHCKOTO
HaceNeHus, 3anpelaloTcs ObITKU, TelleCHbIE HAaKa3aHUA,
METUITUHCKHAE U HAay4YHBIE OMBITHI, KOJUIEKTUBHBIE HAKa3a-
HUA, penpeccallud, MEPHI 3allyTUBaHUS WU Teppopa, B3A-
THe 3aJI0KHUKOB, HE3aKOHHO € JIENOPTUPOBAHUE U T. 1. (CTCT.
13, 27, 30—34, 147).

IV JKeHeBckas KOHBEHIUS COACPXKUT TAKXKE CIIEHHU-
anbHBIE MOJTOXKEHUA O 3alIUTe ASTEH OT MOCIENCTBUN BO-
€HHBIX nefcTBUl. B cooTBeTCcTBUM CcO cTarheli 14 Konsen-
Uy AeTd 10 15 net u Matepu aerel 1o 7 NeT NoAnagaoT
TOJ KaTErOpHUH TPaxKAaHCKOrO HACENIEHHA, AJA KOTOPBIX
MOTYT CO3JaBaThCA CHENUANBHBIC CAHUTAPHBIC WK 0e30-
TIACHBIE 30HBI. AHATOTHIHBIM 00pa30M ACTH U POKCHHUITEI
BXOJAT B KATETOPHUIO TPaXKAAHCKUX JIHII, KOTOPBIE AOJKHBI
OBITh YBAKYHPOBAHBI H3 OCAXKICHHBIX WA HAXONATIHXCS B
okpyxeruu 30H (cT. 17). Cormacho crarbe 23 KonBeHIHH
JIOIDKEH Pa3pelaThcs CBOOOHEIA IPOMYCK HNOCBUIOK, TIPEI-
Ha3HAYEHHBIX AJA AeTed 70 15 neT u poxeHHIl.

Ha okkyniupoBaHHBIX TEPPUTOPUSX IETH, HE TOCTUTIIINE
15 met, GepeMeHHBIE KSHIAHEI U MATEPH ACTEH 110 7 JIeT A0T-
JKHBI IPOMIOIDKATH IONB30BATHCS TFOOBIMH MPEHMYTIICCTBAMHU
B OTHOIIEHUU MUTAHUA, MEAUITUHCKOTO YXOJa U 3alllUTHI OT
TIOCJIENCTBUN BOMHEL, KOTOPBIE MPEAOCTABISIIUCH UM B COOT-
BETCTBHH C MEpaMH, IPUHATEIMH J10 oKKymanu (cT. 50). B
3TOH JKE CTAThe MPelyCMaTpUBAETCA, YTO OKKyNUpPYIoIas
JepkaBa 00sA3aHa COJEHCTBOBATL padoOTe YUpEKACHUH,
MOTNEYEHHUIO KOTOPBIX BBEPEHBI J€TU Ha OKKYNUPOBAHHOU
Tepputopun. MHTepHUpOBAaHHBIC OcpeMeHHbIE KCHITHHEI
U AeTd A0 15 JeT J0KHBI NodyYaTh JONOIHATEILHOE MH-
TAHUE B COOTBETCTBUH C UX (HHU3MONOTHICCKUMH MOTPeO-
HOoCcTAMH (cT. 89). CtaThs 38 cOmepKUT MOIOKCHHE, UTO
JeT 1o 15 met v Matepu ¢ AeTbMH J0 7 JeT, NpUHajIexa-
1IUe K CTOPOHE NPOTUBHUKA, TOJIB3YIOTCA CHENUATLHBIMU
NPEUMYILECTBAMU B TOH JK€ CTENEHU, UTO U TPaXKAaHe IaH-
HOTO TOCYapCTBa.

CornacHo KonBeHIIMU cTOPOHBI 0053bIBAIOTCA "TIPH-
HUMAaTh HeOOXOAUMBIE MEPEI, YTOOBI IeTH 10 15 1et, ocu-
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Benopycckuin

POTEBIIIHE HIH Pa3TyYeHHBIE CO CBOUMH CEMbIMH BCIIET-
CTBHE BOWHEI, HE OBUTH MPEJOCTABIEHEI caMy cebe U 4To-
ObI 00IETIUTH IPH BCeX 00CTOATENBCTBAX HX COACPKaHHE,
BEIIONTHEHU E 00SI3aHHOCTEH, CBA3aHHBIX C UX PCIUTHCH, U
ux Bocutanue" (cT. 24) ¢ . OKKynupyIoIIas AepxKapa JoI-
JKHa CIIOCOOCTBOBATh yCTAHOBJIECHHUIO JIMYHOCTH AETEH M
PETUCTpAIUK UX POACTBEHHBIX CBA3EH, OHA HE UMEET Mpa-
Ba M3MEHATH CEMEHHOE UIH IPaKAaHCKOE COCTOSIHUE Jie-
Teii (ct. 50). XKenerckas KOHBEHIIUA MPU3HACT, UTO KAXKasd
13 HAXOJAIINXCA B KOHQIHUKTE CTOPOH JIOIDKHA 00NeriaTh
PO3BICK, MPOBOJUMBIA WICHAMHU Pa3IydeHHBIX BOMHOH ce-
Mel ¢ IeIbl0 YCTAHOBIEHUS CBA3U APYT C APYIOM, a IO
BO3MOXHOCTH, H BoccoequHeHud. Kaxaoe numo, Haxoas-
Imeecs Ha TEPPUTOPHH ydacTBYIOIEH B KOH(IHKTE CTOpO-
HBl WIM Ha OKKYIMUPOBAHHOW TEPPUTOPUH, UMEET MPaBO
coobmaTh o cede WieHaM CBOCH ceMbH, IJIe OBl OHU HU Ha-
XOMUIHCE (CcTCT. 25, 26).

JKeneBckas KOHBEHITUSA 3aPENIAET BEIHOCUTH CMEPT-
HBIH OPUTOBOP B OTHOIEHUH JIHII, HE AOCTUTIIHX 18-71€eT-
Hero Bo3pacta (cT. 68). Crarbst 76 yKa3bIBaET, UTO B OTHO-
IIEHUH HECOBEPIIEHHONETHHUX, COAEPKAIUXCS B 3aKITIOUe-
HUY Ha OKKYTIUPOBAHHOUN TEPPUTOPUU, AOIDKEH IPUHAMATD-
Cs BO BHUMAHHUE CTICTIHATBHEIN PEXXUM, OHU JOMKHBI OBITH,
10 BO3MOXKHOCTH, OT/AEIEHBI OT OCTaNbHBIX 3aKITIOYEHHBIX.

Taxum o6pazom, [V JKeHneBckas KOHBEHIHUS O 3aIITH-
T€ TPakJaHCKOTO HACEIEeHUS BIEPBBIE IOPUAUIECKA 3aK-
penuia IpUHITUN 3aIUThL AeTed KaK YacTH IPaskJaHCKOTO
HACENEHHS BO BPEMs BOOPYKCHHEBIX KOH(PIUKTOB MEXTY-
HapOJHOTrO XapakTepa.

OnHaxko B nocaeAyOMHE TOAbl BOSHUKIH HOBBIE BHIBI
BOOPYXEHHBIX KOH(IUKTOB C YIaCTHEM OCBOOOTUTENHHBIX
aApMUIA, HeperyIAPHEIX GOPMUPOBAHUH, TAPTU3AHCKUX OT-
paAoB. IIpu 3TOM CTaHOBHIIOCH BCE TPYAHEE OTIUYUTH CON-
JaT OT rpakAaHCKuX nIull. KpoMe Toro, MeTonsl BeaeHus
BOMWHEI B IPUMEHAEMOE OpY>KHE CTalH Oolee pazHooOpas-
HBIMHU W U30IIPEeHHBIMU. Bce 3TO cTano npuBoAuTh K OT-
POMHBIM MOTEPAM CpeAH TpakAaHCKoro HacemeHus. Ilo-
noxenus [V JKeneBckoldl KOHBEHITUH yXKe HE MOIJIH OXBa-
THUTD 5TH HOBBIE CUTYallMd U METO/IBI BEIEHUA BOWHEL KoH-
BEHIIUA IETAJIHHO PENIAMEHTUPOBAJIA CTATYC IPaKIaHCKO-
T'O HAaceJIEHUA Ha OKKYTMPOBAaHHBIX TEPPUTOPUAX, HO MHO-
THE BaXKHBIEC BOMIPOCH! 00¢CIeueHH S 3aIlIUTHI TPaKIaHCKO-
T'O HaCEIEeHUA B X0/ OOEBBIX ACHCTBHH, BOIIPOCHI OTPAHU-
YEHHUA CPEACTB U METOJOB BEJACHUA BOWHEI OBLIH HCKIIO-
4yeHbl U3 cepsl ee JeHcTBUA (376Ch HEOOXOAUMO YUUTHI-
BaTh TOT (hakT, uTo KoHBeHNUs pazpadaThiBaiach MoCie
BOIHBI, BO BpeMs KOTOPOH OCHOBHBIE NMOTEPH IpaxkaaHC-
KO€ HaceIeHHe MOHECNO BCIEACTBHE NPECTYITHON OKKyTIa-
ITMOHHON MOIUTHKY THTIepoBckol 'epmanun). B 60-x .
MexayHapoanslil komureT KpacHoro Kpecra mpumen k
BBIBOJTY, UTO 3aIllUTa, IPEIyCMOTPEHHASA MEXTYHAPOTHBIM
TYMAHUTApHBIM TPaBOM, TOJDKHA OBITH pacIIupeHa U He-
KOTOpHIE €€ MOIOKEHH NepecMoTpeHbl. (OIHAKO pelIeHo
6pu10 AeticTByromue JKeneBckre koHBeHuy 1949 r. ve ne-
pecMaTpuBarh, a NPUHATH K HUM JIONONHHATEIbHBIE TPOTO-
KOTIBI, YTOOBI U30ekKaTh PUCKA YTPATUTH YKE TPENOCTaB-
JIEHHYIO IPaBOBYIO 3aIIUTY.

B orHOIIEHUH AeTel CYIIeCTBOBAIO HECKOIBKO MPO-
6meM. Bo-niepBEIX, 1eTH, Kak Hanbolee YA3BUMAs KAaTEro-
PHS UL, EMEJIH MIPABO Ha 0COOYIO 3aIIUTY ° , OMHAKO 3TOT
TIPUHIUO He OBUT YeTKO U3IMKCH HU B OTHOU cTarbe IV
JKeneBckoll KOHBeHIIMU. Bo-BTOPBIX, OCTPO BO3HUK BOI-
poc 06 yuacTuu AeTel B BOCHHLIX AeHCTBUSAX ©

Ha [umromatnyeckoit koHdepenuu B 1977 1. 6p11n
TPUHATHL ABa JONOTHUTENBHBIX IPOTOKONA K JKeHeBCKUM
xouBeHuaM 1949 r.: Ilporokon 1, kacawoliuics 3alUThI

XYy pHAan~”

MEeXUOLYHAapPpOomoHOTDO

JKEPTB MEX/TyHapOJHBIX BOOPYKEHHBIX KOH(IHKTOB, U
IIpoTtokon 2, kacaoIUICs 3alUTE] )KEPTB BOOPYKEHHBIX
KOH(DITUKTOB HEMEX/TyHAPOTHOTO XapaKTepa.

B JlononauTENnFHOM IpoTOKOJE | BHEpBBIE OBLT YeT-
KO c(hOpMyIHUpOBaH NpUHIHN 0cOOOH 3aIMHTH AeTeH BO
BPEMSI MEXKTYHAPOIHBIX BOOPYKEHHBIX KOH(IIUKTOB: "[letn
TIONB3YIOTCS OCOOBIM yBaXKEHHEM H UM 0OecTIeunBacTCs 3a-
IIHATA OT MIOOOTO Poa HENPHUCTOWHBIX MocATaTeNnsCTB. CTo-
POHBIL, HaxXoAAIHUECH B KOH(INKTE, 00eCIeUnBaIOT UM 3a-
IMHATY U TOMOINb, KOTOPBIE UM TpeOyIOTCS BBHLY UX BO3pa-
CTa WK 1o M000H npyro# npuuune” (ct. 77) 7. B Jonon-
HUTEIHHBIA MPOTOKOT 2 BKIIOUEHO MOJ0OHOE MOJIOKEHHUE
U B OTHOIIEHUH BOOPYXECHHBIX KOH(INKTOB HEMEXIyHa-
ponnoro xapakrepa. Crares 4 (1. 3) macut, 9To "HeTaM
00ecIeynBaloTCs HeoOX0qUMEIE 3a00Ta U OMOIIL" § .

B JlononHUTENBHBIX IPOTOKOIAX TAKKE PETYIHPYET-
¢l BOTIpoc 00 yJacTuu JieTell B BOSHHBIX JeHicTBusX. [1po-
TOKOIIBI IPEYCMATPHUBAIOT, YTO JOJDKHBI OBITH TPUHSATHI BCE
BO3MOKHBIE MEPBI IS TOTO, YTOOBI JI€TH, HE JOCTUTIIHE
15-neTHero Bo3pacTa, He IPUHUMAH HETOCPEACTBEHHOTO
Y4acTHs B BOSHHBIX JedcTBuAX (cT. 77, 1. 2, [IpoTokomna 1,
cT. 4, m. 3¢, [lpotoxkomna 2). [IpoTHBOGOPCTRYIOIIHE CTOPO-
HEI TIpH BepOOBKE M3 YHCHIA JIUII, JOCTUTIIHX |5-meTHero
BO3pacTa, HO KOTOPBIM €lll¢ He HCIIOTHUIOCH 18 1et, aom-
KHBI OT/]aBaTh IPeIOUTEHNE TUIaM OoJIee CTapIlero Bo3-
pacta. Crarba 77, nyHkr 3, Ilporokona 1 orMedaer, 4to
€CNIH He JOCTHTIIHE 15-1eTHero Bo3pacra AeTH NpUHUMA-
I0T HEMOCPEACTBEHHOE yUaCTHE B BOEHHBIX JEHCTBHUAX H
MONAJA0T B IJIEH, TO OHH NPOAOILKAIOT MOIB30BATHC OCO-
00l 3aMUTOMN, MPEAOCTABIACMON JaHHOHN cTaThel, Hesa-
BHCUMO OT TOT'0, ABJIAIOTCA OHH BOEHHOIIJICHHBIMY WX HET.
B cmyuae apecrta, 3aaep:kaHUS HIH HHTEPHUPOBAHUA IO
MIPUYHHAM, CBA3aHHBIM C BOOPY>KEHHBIM KOH(IHKTOM, IETH
JIOJKHBL COJIEPKAThCA B IOMEIEHHUAX, OTACIBHBIX OT MO-
MEIleHUH A1 B3POCIBIX.

Crartba 78 IIpoTokona 1 npexycMaTpuBaeT, UTO ECIIU
HET HACTOATENHFHOW HEOOXOTUMOCTH, HA OJHA CTOPOHA,
HaxofsAIascs B KOHGINKTE, He JOIDKHA IPUHUMATh Mep O
HBaKyallly JIeTel, KpOMe CBOHMX COOCTBEHHBIX Tpax/1aH, B
HHOCTpaHHOE TocyAapcTBo. Ecam ke 3BaKyallus BCE XKe
HUMeJIa MECTO, TO JIOJDKHBI OBITH MPHUHATEHI BCE BO3ZMOYKHBIE
MEpHI I8 TOTO, YTOOBI 0OIErIUTh BO3BpallleHue JAeTeil B
CBOH CEMBU H B CBOIO CTpaHy.

IIporoxomnsl 3anpemaoT BBIHOCUTh CMEPTHBIA PUTO-
BOP JIUIaM, KOTOPBIE B MOMEHT COBEPILEHHUS MPaBOHAPY-
IICHUA He TOCTUIIH 1 8-1eTHero Bospacta (ct. 77, 1. 5, [po-
Tokona 1, ct. 6, m. 4, [Iporokona 2).

JlomonHuTenpHBIE NPOTOKOIBL B 3HAUUTENEHON Mepe
Pa3BUIH U JononHUIU noiaoxenus IV XKenepckol KoHBEH-
I[UU, KaCAIOIUECS 3aIUTHI JETEH.

Taxum obpazom, JKeneBckas koHBeHNHS U [[pOTOKOIBI
MIPENOCTABIIAIOT IETAM OOIIYIO U CIIENNABHYIO 3Ty BO
BpEMs BOOPYKEHHBIX KOH(IHUKTOB, HE3aBUCHMO OT HX Xapak-
Tepa (MEXTyHapOTHOTO WIIH HEMEKTYHAPO/IHOT0) U OT TOTO,
YYacTBYIOT JIETH B OOEBBIX JACHCTBUAX UIIH HET.

CrnenyeT Taxke OTMETHUTH, YTO HA YCUIIEHUE 3aI[UTHI
JeTell B YCIOBHAX BOOPY)XEHHBIX KOH(IIUKTOB Hampasie-
HBI HOpMBI 1IpoTOKONIa O 3aNpelleHUd HIH OTpaHHYCHHU
IpUMEHEHHs MUH, MHH-TOBYIIEK H APYTUX YCTPOHCTB
(1980). Jannsiii [Tporokon 3anpemniaet opu T0OIX 06cTo-
ATEIHCTBAX NPUMEHATh MUHBI-TOBYIIKH, KOTOPBIE COETU-
HEHBI HITH aCCOIUUPYIOTCA C IETCKUMU UTPYIIKaMH JTHOO
JpPYTUMU OEPEHOCUMBIMH NpeAMEeTaMU HIIH IPOAyKTaMu,
cHenuanbHo IpeTHa3sHaueHHBEIMHA A7 KOpMIIEHHs, obecme-
YEeHHS 310POBbs, TUTHEHBI UM HCIIOIb3yeMBIMH KaK Ipe-
METEI OACXK/1bI UITH 00y4IeHUs AeTel.
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[Mocneayromas HOPMOTBOpUECKas padoTa Mo 3almuTe
mpaB AeTell npusena B 1989 r. k npunsartuio Konsennuu o
mpapax peOeHKa. KoHBeHIHS peicTaBIAeT co00H YHUBEP-
CaNbHBIN TOKYMEHT, OPeJOCTaBIAIOIUN ASTAM BECH KOM-
IJIEKC TpaB 4YeJIoBeKa. MexXayHapOoJHOMY T'YMaHHTApHO-
My npaBy B KoHBeHIIUN OCBAIIEHA CTaTha 38.

Bompoc o Bxitouenuu ganHoi crarbu B Konennuo
OBITT JOCTATOTHO CIIOPHBIM. BEICKAa3BIBANOCH MHCHHC, B
yacTHOCTU MesxayHapoaaeiM koMmuteToM Kpacnoro Kpe-
CTa, YTO TaKylO CHENHAIbHYIO CTaTblo HE CIEAYET BKIIO-
yarh B KoHBEHIIHIO. APTYMEHTUPOBATIOCH ITO TEM, UTO 3a-
IIUTY AcTel B YCIOBHAX BOOPY)KCHHBIX KOH(IHKTOB yiKe
ocymectisoT IV JKenenckas konsenuus 1949 r. u [o-
MOJHUTENBHBIE OPOTOKOMEI 1977 . ¥ UTO HY>KHEI HE HOBBIE
JIOKYMEHTBI O 3allIATE ACTEH BO BPEMS BOOPYKEHHBIX KOH-
(TUKTOB, a pacpOCTpaHCHHUE 3HAHUHA O CYIICCTBYIOIIEM
TYMAHUTAPHOM TIpaBe U obecreueHue ero cobmoaeHus ° .
Onnraxo 6ONBIMUHCTBO PAa3pabdOTIUKOB CXOAUIOCH BO MHE-
HHH, YTO UCKITIoueHUE U3 KOHBEHIIUY JaHHOTO MOIOKEHUS
yeMmisno OBl ipaBa peGeHKA U CTABUIIO OBI O] BOIPOC
uaero KoHBeHIIUU KaK YHUBEPCAIBLHOTO KOMIUIEKCHOTO J10-
KyMeHTa TTo TipaBaM pedeHka. Kpome Toro, cTpaHbl, KOTO-
pble He NpucoeAMHUIUCH K JKeHeBckol konBeHuu u Jo-
TIOJTHUTENHHEIM TIPOTOKOTAM, HO patudunuporamu Konsen-
U0 O TIpaBax pebeHKa, TakKe MOIKHEBI ObLTH COOMIONATh
MOJIOMKeHUA AaHHON cTarsu 0

Crarpsa 38 KoHBEHIIMU OTMEYAET, UTO TOCYyAapCTBa-
YYIACTHHKH O0S3YIOTCA YBAKATh HOPMEI MEXKTYHAPOTHOTO
TYMaHUTAPHOTO TPaBa, OTHOCAIHECS K ICTIM, U odecIie-
YUBATh UX coOMoneHue. B Hell mpeaycMarpuBaeTcs, 4To
TOCYAapcTBa JODKHBI IPUHUMATE BCE BOBMOXKHEIE MEPHI K
TOMY, 94TOOBI ACeTH, He JOCTHTIINE 15-TeTHero Bo3pacra,
HE OPUHAMAJIU OPAMOTO YYacTHs B BOEHHBIX JEHCTBHAX.
TocynapcTBa Takke JODKHBL BO3JEPKUBATLCA OT MPHHS-
THA Ha CITy’kK0y B CBOH BOOPY’KCHHBIC CHIBI JTUII, HE JOC-
Turmux 15 ner.

Bo Bpems obcyxaeHus npoekta KonBeHny qanHas
CTaThs BBI3Bajla MHOXECTBO NUCKyccUi. B yactHoCTH, paz-
BEPHYJHUCH CIOPHI IO MOBOAY BO3pPAcTa, ¢ KOTOPOTO MOX-
HO OBUTO OBl IPUHUMATH YUACTHE B BOOPYKEHHBIX KOH(-
mukTax ! . Pan HempaBHUTEILCTBEHHBIX OPTAHHU3AIAN BO
rmaBe ¢ Herckum ¢orgom OOH u HekoTOpbIe CTPaHEI
(Isenus, Guansanus, bexsrus, Hunepranas u ap.) mpea-
JIOKUIU TOJHATH BO3PACT, ¢ KOTOPOT'O MOYKHO y4acTBOBaTh
B BOOPY’KCHHBIX KOH(IHKTAX W MPU3EIBATH B BOOPYKEH-
HEIE CUIIEL, 710 18 et (B oTmuyune oT JJomOMHUTEIBHEIX MPOo-
TOKOJIOB). 3TO BBI3BAJIO PE3KYIO PEAKITHIO CO CTOPOHEI pa3-
BHBAOIIUXCS CTPAH, B IEPBYIO oUepeib aQpPUKAHCKUX, TC
B BOOPYKCHHEIX KOH(DIUKTAX 3a9aCTYI0 MPUHAMAIOT yIac-
THe AeTd ¢ 15 neT u gaxe muaname. KpoMe Toro, HEKOTO-
peie cTpansl (BKrouas Kanany u BenukoOputanuio) mpe-
OYyOPEIUIN, YTO B 3TOM CIy4ae TaKKe OTKaXKYTCA MOIH-
cbIBaTh KOHBEHIUIO, TaK KaK UX HAIMOHAJILHEIE 3aKOHEI O
BOOPY>KEHHBIX CHJaX MpeayCMaTpUBaloT CliEITUaNbHbIE Ka-
JeTCKHE IPOTPaMMBI, B KOTOPEIX YYacTBYIOT Jiulia ¢ 17 ner
(c cornacus ponutenei) 2.

B pesynwrare Bo3pacT, ¢ KOTOPOro AETH MOTYT IpH-
HUMATh YYaCTHE B BOCHHBIX ACHCTBUAX, OBLI ONIPE/IeNicH B
15 ner. Ho 6pu10 Ipu3HAHO, YTO IIpH BepOOBKE M3 YHCIIA
JIUII, NTOCTUTIIHX 15-IETHETO BO3pacTa, HO KOTOPBIM €llle
HE UCIOHUIIOCH 18 J1eT, rocynapceTBa NO/KHEI OTAaBarh Mpe-
TIOUTEHHE JTUIaM Ooree crapiiero Bospacta (cr. 38, . 3).

Crarps 38 Konsenruu o mpaBax pebeHKa OYTH I10TI-
HOCTBIO BOCIPOU3BENA CTaThI0 77 JOMOIHUTENBHOTO IPO-
Tokona 1. B 3ToM oTHOIIEHHH OHA HE BHECIA HUYETO HOBOTO
B YK€ CYIIECTBYIOUIHE HOPMBI O 3aIIIUTE JIETeH B BOOPYKEH-
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HEBIX KoH(rmKTax. B pesynsrare, ermne 10 Toro kak Konsenms
BCTYIIHJIA B CHITY, Hadaach paboTa Ho co3aHuio (haxymnsTa-
TUBHOTO MpoToKona Kk KoHBeHNUH, B COOTBETCTBHH C KOTO-
PBIM BO3pAcT, yHOMSAHYTHIH B CTaThe, J0DKEH ObLI OBITH HO-
BBIIIEeH 70 18 et. Komuret o mpaBam pebenka Ha cBoel 3-1
ceccun paspaboTan mpoekT DaKyNsETaTHBHOTO MPOTOKONIA O
BOBJICUECHHH JIeTeH B BOOpYKeHHbIe KOHGIMHKTH * . TIpoekT
DakyIETaTUBHOTO MMPOTOKOJIA COCTOMT U3 MpeamOyner u 10
crateid. CormacHo cTaThe 1 rocyaapcTba, MOANUCABIINE
ITpoToxko, 06A3aHbI TPUHAMATE BCE "BO3MOMKHBIE MEPEI JUIS
obecmieueHus TOTO, YTOORI TUIIA, HE AOCTHITNHE 18-1eTHE-
T'O BO3pacTa, He IPUHUMATH IPSIMOT0 Y4acTUs B BOEHHBIX
aerictBuax". [ocymapcTBa-y4acTHHKH JOJKHBI BO3JEPKU-
BaThecs OT NPH3BIBA JII0OOTO NHIla, He JocTurinero 18 mer,
Ha cIyx0y B CBOH BOOPYKEHHBIE CHIBI (CT. 2). B crathe 6
OoTMeYaeTcs, 4To nonoxkeHus IIpoTokona MpUMEHSIOTCS K
rOCYJapcTBaM-y4acTHHKAM BMECTO IYHKTOB 2 U 3 CTarbu
38 Konsennuu. B IIporokone npexycMaTpuBaeTcs, 4TO OH
He JOIDKEH UCTONIKOBBIBATHCS KaK NPENATCTBHE NOJI0KEHU-
SIM 3aKOHO/1aTeNILCTBA FOCYJapCTBa-yYaCTHAKA HITH MEX/TY-
HApOIHBIX JOKYMEHTOB H MEXKAYHAPOAHOTO TyMaHUTAPHO-
TO IpaBa, KOTOpble B OONBINEH cTeENeHH CIOCOOCTBYIOT OCY-
IIeCTBIEHHIO ITpaB pebenka (cT. 3). OnHako JaHHLIH Opo-
€KT eIlle He MIPUHAT U HAXO/AUTCS B CTAAHU OOCYK/ICHHA.

Pecny6mmka benmapych nprcoeAnHUIACH KO BCEM OC-
HOBHBIM MEX/TyHaPOTHBIM COITIAIICHUAM B 00JIaCTH MEX-
JYHapOoAHOTO TyMaHHTapHOTIO MpaBa, B TOM YHciIe U K JKe-
HEBCKUM KOHBeHIIUAM 1949 . u JIoNONHUTENBHBIM OPOTO-
komam 1977 r. Benmapycs parudunuposana taxxe Konsen-
o o npasax pebenka 1989 r. Tem caMbIM oHa 0Os13aach
UMIITIEMEHTUPOBATH HOPMEI MEXK Ty HAPOAHOTO IYMaHHTAp-
HOTO TpaBa B HAIIMOHAJNBHOE 3aKOHOAATEeNbCTBO. B 1997 1.
B pecnyOnuke ObUIa cozgana Komuccus mo umniaeMeHra-
IUU MEXAYHApOAHOTO TyMaHUTapHOro npasa npu Cosete
Munuctpos Pecniyonuku benapycs.

B Benapycu HeT 3aKOHOAATENBCTRA, CIIEIIUANBHO pe-
TYIHPYIOIIEro 3alUTy AeTel B IEPUOA BOOPYKEHHBIX KOH-
¢muxToB. iMeeTcs paa HOJNOXKEeHUH IO JaHHOMY BOIIPOCY
B 3aKOHOAATENbCTBE, PEITIaAMEHTUPYIOIIUX IPAaBOBOH CTa-
TyC OTAENBHBIX KaTeropuil Hacenenus ' . Tak, 3akoH "O
IpaBax pebeHKa" 3anpeniaeT NPUBIEKaTh AETeH K yIacTUIO
B BOCHHBIX JACHCTBHAX, BOOPY)KEHHBIX KOH(IHUKTaX, IpPo-
Harasfy cpead AeTed BOHHBI U HACHIIHS, CO3AaHHE BOEH-
HBIX (popmupoBanuid. I[IpHU3BIB U HA BOCHHYIO CIIYXKOY
OCYIIEeCTBAAETCH O TOCTHXKEHHH 18-1IeTHero Bo3pacra
(ct. 29). Takoe ke MONOMKEHUE OTHOCHTCIBHO BO3PACTa
TIPU3BIBA Ha BOSHHYIO CITy)0y coaepxkuTcs B 3akoHe "O Bee-
obmreti BOWHCKOM 00s3aHHOCTH W BOCHHOH ciryk0e” (cT. 14).
Onnaxko Ipesunenty Pecny6nuku Benapych B BoeHHOE
BpeMs IPeJOCTaBIeHa BOSMOKHOCTh CHU3UTH IPH3BIBHOU
BO3pact (cT. 42).

3akon "O mpaBax pebenka" npeaycMarpuBacT 3alllu-
Ty TIpaB AeTeH-OeXKeHIeB: NeTH-OeKeHIIbI, THIHUBIIHECS
JKUNBS U THIHOTO UMYIIECTBA B PE3YIIETaTE BOSHHBIX el -
CTBHH, BOOPY>KEHHBIX KOH(INKTOB Ha HATHOHAIFHON UK
HHOH MOYBE, UMEIOT MPaBO Ha 3allIUTy CBOUX UHTEPECOB.
TocynapcTBeHHBIE OpPraHBl OXpPaHBl A€TCTBA NPUHUMAIOT
MEPHI I PO3BICKA POAUTEINEH HIIH POJICTBEHHUKOB pebeH-
Ka, OKa3bIBAIOT MATEPUANbHYIO, MEIUIIUHCKYIO H HHYIO
IIOMOIIb, NTPU HEOOXOJANMOCTH HMOMEINAIOT B JieueOHbIE
podunakTopun, nerckue natepHarsl (c1. 30). [Togodnsie
MEpHI 110 3aIIUTE AeTel 3aKPEIUIAIoTCs U B 3aKoHe Pecny0-
muku benapycs "O GexxeHnax” u pacopocTpaHAIOTCS B Iie-
JIOM Ha JJaHHYIO KaTeropuio HaceneHus (crer. §, 11).

O01He NpUHIMNE! IPUBJICYEHH K OTBETCTBEHHOCTH
HECOBEPIIEHHONETHHUX 3a COBEPIIEHHE NPECTYINEHUH yC-



TaHaBIUBaloTCH B 3akoHE "O mpaBax pebenka” (ct. 31) n
JETANbHO PETYIUPYIOTCA YTOIOBHBIM U YTOIOBHO-TIPOLEC-
CyaJbHBIM Kojiekcamu Pectiyonuku bemapycs. Yromosaas
OTBETCTBEHHOCTh HECOBEPIIEHHONETHUX YCTAHABIUBAECTCA
¢ 16 met. 3a coBepiIeHUE 0CO00 THKKUX NPECTYTIICHHH He-
COBEPIICHHONIETHUE MOTYT OBITH IPUBIICIEHEI K yTOIOBHON
OTBETCTBEHHOCTH ¢ 14 net. CoepliieHue NpecTynIeHHH He-
COBEPIICHHOIETHUMH SBIAETCA OCHOBAHHUEM /I CMATYEHUS
orBercTBeHHOCTH (1. 6 cT. 37 YK). CMepTHas Ka3Hb He IpH-
MeHseTcs K HecoBepireHHoeTHHM 70 18 et (e, 10 YK).
VkazaHHbIE 0COOEHHOCTH NPH Ha3HAYEHUH HAKA3aHUS B OT-
HOIIEHUU HECOBEPIIEHHOIETHETO YUUTHIBAIOTCSA HE3ABHCHU-
MO OT TOTO, COBEPIIEHO JaHHOE MPECTYIIEHUE B MUPHOE

Takum o6pazoM, aHATH3 HAITHOHANBEHOTO 3aKOHOMA-
TenbCcTBa benapycn noKkaspIBaeT, UTo MpeANPUHATEIC IIArH
N0 HMIUTEMEHTAIIUH MEXTYHAPOJHOTO TyMaHUTAPHOTO
npaBa B 0OMACTH 3alIUTHl ACTel B TEPHOJ BOOPYKEHHBIX
KOH(IHKTOB B IIETIOM COOTBETCTBYIOT NPU3HAHHBIM HOP-
MaM B 3Toii chepe. BMecTe ¢ TeM Heo6X0AUMO yCOBEpIIICH-
CTBOBAHHE HEKOTOPBIX MOMOKEHUH B JaHHOH oOmactu. B
HACTOSIIIEE BPEMs, B YaCTHOCTH, MPEATATAETCA BKIIOUHTh
B IIPOCKT YTOIOBHO-TIPOIECCYaTBHOTO KOICKCa TONOKEHHS,
Kacarolecs MopAIKa pacCMOTPEHHS Jel B OTHOIICHHH
TOPECTYINIEHHH, COBEPIICHHBIX HECOBEPIICHHOICTHUMH,
OepeMeHHBIMH JKeHIIIHHAMH WITH XKCHITHHAMH MaJIONeTHHX
JeTell B IepHoJ] BOOPYKEHHOTO KoH(muKTa - .
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SUMMARY
"Protection of Children in the Periods of Armed Conflicts" (Oleg Starovoitov)

Despite the wide recognition in the international law of the necessity of protecting civilian population, including
children, this problem has acquired special urgency now. The analysis of new wars shows that new types of conflicts have
appeared. They are characterised by gradual blurring over the line separating combatants and civilians as the subjects and
objects of the war, increasing of the economic factor role (that side wins, which succeeds in being the first to destroy the
economic potential of the adversary which means striking not military installations and facilities only). This also presupposes
improving military technology (the destructive scope of modern weapons makes its selective use difficult — Yugoslavia,
Rwanda, Angola etc.). As a result, most of the casualties in modern armed conflicts is made up by civilian population,
including children as its most vulnerable part.

The issue of legal protection of children in international humanitarian law was raised after World War II. The 1949
Diplomatic Conference in Geneva saw the adoption of 4 Geneva Conventions on the protection of the war victims. The
fourth Geneva Convention on the protection of civilian population in war provided legal protection to children in the
period of international armed conflict.

The fourth Geneva Convention envisages general protection of children as persons not participating in hostilities.
According to the Convention, children as part of civilian population are covered by all provisions pertaining to the
treatment of protected persons, which determine the main principle of humane treatment, including respect for the life,
physical and phychic integrity and human dignity. The Geneva convention also contains special provisions on the protection
of children from the consequences of warfare: establishing special safety zones for children under 15, the right to priority
evacuation from siege zones, the priority right to food, medical treatment during occupation or internment, reunification
of families and banning death penalty for persons under 18 (Articles 14, 17, 23—26, 38, 50, 68, 76, 89).

Two Additional Protocols to the Geneva Conventions were adopted at the Diplomatic Conference of 1977: Protocol
I pertaining to the protection of victims of international armed conflicts and Protocol 2 pertaining to the protection of the
victims of armed conflicts which do not bear international character.

Additional Protocol I clearly formulated for the first time the principle of particular protection of children in
international armed conflicts: "Children shall be the object of special respect and shall be protected against any form of
indecent assault. The Parties to the conflict shall provide them with the care and aid they require, whether because of their
age or for any other reason" (Art. 77). Additional Protocol carries also a similar provision pertaining to armed conflicts of
non-international character. Article 4 (3) states that "children shall be provided with necessary care and help". The Additional
Protocols also regulate the issue of children participating in hostilities. The Protocols envisage that all feasible measures
shall be taken to ensure that persons who have not attained the age of 15 do not take a direct part in hostilities (Art. 77 (2)
Protocol 1, Art. 4 (3) Protocol 1I).
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Thus, both the Geneva Convention and the Protocols provide the children with general and special protection in
armed conflicts, regardless of their character (international or non-international) and of whether the children participate
in hostilities or not.

1989 saw the adoption of the Convention on the Rights of the Child. International humanitarian law is referred to in
one Article (38). Article 38 of the Convention states that States Parties shall take all feasible measures to ensure that
persons who have not attained the age of fifteen years do not take a direct part in hostilities. States Parties shall also refrain
from recruiting any person who has not attained the age of 15 years into their armed forces.

Article 38 of the Convention on the Rights of the Child has almost completely reproduced Article 77 of the Additional
Protocol I. As a result, even before the Convention came into force, work on the Optional Protocol in the Convention has
started, according to which, the age, referred to in the Article, was to be raised to 18. The Committee of the Rights of the
Child at its third session worked out a Draft Optional Protocol consisting of the preamble and 10 articles. According to
Article 1, States Parties shall take all feasible measures to ensure that persons who have not attained the age of 18 do not
take direct part in hostilities. States Parties shall refrain from recruiting any person who has not attained the age of 18 into
their armed forces (Art. 2). However, this Draft has not been adopted yet and is under discussion.

The Republic of Belarus has joined all main international agreements in the area of international humanitarian law,
including the Geneva Conventions of 1949 and the Additional Protocols of 1977. Belarus has also ratified the Convention
on the Rights of the Child of 1989. By this it has committed itself to implement the norms of international humanitarian
law into national legislation. In 1997 the Commission on Implementing International Law at the Council of Ministers of
the Republic of Belarus was established.

Belarus has no laws specially regulating protection of children in armed conflicts. There is a number of provisions
on this issue in the legislation, regulating the legal status of certain categories of population: the Law "On the Rights of the
Child", the Law "On General Military Service Liability and the Military Service", the Law "On Refugees", the Criminal
Code and the Code for Criminal Procedure.
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