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MHCTUTYT EBPOITEMCKOTO TOCYAAPCTBEHHOTI'O OBBHUTEAS:
SAIINTA ®PUHAHCOBBIX UHTEPECOB EBPOITEMCKOI'O COIO3A
KAK HAAHAITMOHAABHBIN MHTETPATIMOHHBIN ITPOEKT

B. M. KIOHV

1)Cy@ Esponetickozo cotoza, yn. @opm Hudepepronsansd, 1, 2925, 2. Jliokcembype, Jliokcembype

IpencraBieH 0630p KOMITETEHIIVI HEAABHO YUPEXKIEHHOTO MHCTUTYTA €BPOIENiCKOTO TOCYAAPCTBEHHOTO OOBMHUTE-
JIS. — HaJHALMOHAIbHOTO OpTaHa 1o PacciefOBAHNUIO U YTOJIOBHOMY MpeC/ieIOBAHNIO TTPECTYIIEHNT TPOTUB (HMHAHCOBBIX
MHTepecoB EBpormeiickoro corsa. B xome 06CysKaeHsT pa3IMYHbIX aCIIEKTOB MPOIEAYPHOTO ¥ MaTE€PUATbHOTO YTOJOBHOTO
MpaBa PacKpbIBAETCsI, UTO MHCTUTYT €BPOTIEICKOTO rOCYIapCTBEHHOTO OGBMHUTENIST YKOPEHEH B HAIMOHAIbHBIX MTPaBOBBIX
CHUCTeMaX, HeCMOTPS Ha ero HaJHAIMOHATbHbIN XapaKTep. 3aTparuBaeTcs Mpo6yieMa BhITOTHeHUs Tpe6oBaHmsT 3G heKTUB-
HOTO TpeceloBaHus MPeCTYIUIeHNn Mpu obecrieueHny Hajjieskalero co6MoaeHns IpoeaypHbIX MpaB Mo03peBaeMbIX
1 00BUHsIeMbIX. Oco60e BHUMAaHME YOeIseTCs] COTPYIHUYECTBY TOCYAapCTBEHHOTO OGBUHUTENS ¢ ApyruMu opranamu EC,
a TaKkKe C HallMOHAIbHBIMM FOCYIapCTBEHHBIMM OpraHaMiu Kak B rocymapcTBax EC, Tak 1 B TpeThuX cTpaHax. MccieqoBanme
JaeT TpeICcTaBlieHe O pe3yabTaTax paboThl €BPOIECKOTO rOCyJapCTBEHHOTO OOBMHUTENSI B COOTBETCTBUM C 3aKOHOA-
TEeJIbHO YCTAHOBJIEHHBIMM LIEJISIMU €T0 AesITeTbHOCTH.

Knroueswie cnoea: EBponeiickuii COr03; eBpOIEiCKIiI TOCYIapCTBEHHbIV 0OBUMHUTEIb; MEXKIYHAPOIHOE COTPYIHNYECTBO;
(bMHaHCOBbIe MHTEPECH; IPABOOXPAHUTETbHAS AeSITeTbHOCTD; YTOTOBHBI ITPOIECC; OCHOBHbBIE IPaBa; BEPXOBEHCTBO MpaBa.

Introduction

After many years of debate, the European Public
Prosecutor’s Office (EPPO) has finally become a reality.
With the adoption of Regulation (EU) 2017/1939 imple-
menting enhanced cooperation on the establishment of
the EPPO by the Council on 12 October 2017 (hereinaf-
ter — EPPO regulation), the competencies of this new EU
body — which creation was foreseen in the EU treaties —
were defined. With the adoption of EPPO regulation im-
plementing enhanced cooperation on the establishment
of the EPPO, the competencies of this new EU body have
been set out, its creation was foreseen in the EU treaties.
Similar to Europol and Eurojust, primary EU law presup-
poses the existence of EPPO. However, the former two
EU agencies - that also happen to operate in the area
of home affairs — have already been in existence for an
extensive period. EU agencies are only established when

the need for a delegation of competencies to specialised
bodies arises (as regards the creation and the functioning
of EU agencies, see [1, p. 44]). The considerable delay in
the establishment of the EPPO may be interpreted as an
indicator of its contentious nature, among the member
states, at the Council, and among the EU institutions in
the framework of the legislative procedure that led to the
adoption of the founding regulation. It is particularly
important to bear this aspect in mind when examining
the geographical scope of the EPPO regulation, the or-
ganisational structure of the new EU body and the po-
wers conferred upon it. The present paper will shed light
on all these subjects and explain the advantages that the
establishment of the EPPO brings for the protection of
the financial interests of the EU but also the obstacles
that it is likely to face in the pursuit of its mission.

The establishment of the EPPO

As the European communities were providing them-
selves with their own budgets — by adopting Council
Decision 70/243/ECSC, EEC, Euratom of 21 April 1970 on
the replacement of financial contributions from member
states by the communities’ own resources — concern
arose that the decision did not grant the community
sanctioning power to protect the community’s financial
interests. For this reason, the Commission presented in
1976 a project to amend the treaties related to the use of
criminal law for the protection of the community’s financial
interests. The first initiative that opened the debate con-
cerning the creation of a European Public Prosecutor
was the report “Corpus juris: introducing penal provi-
sions for the protection of the financial interests of the
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European Union” (hereinafter Corpus juris), delivered in
1997 by an expert group, whose main proposals would
later be collected in the Green paper on criminal-law
protection of the financial interests of the community,
and the establishment of a European Prosecutor, and
published by the Commission in December 2001. This
text sought to generate a public debate on the practi-
cal repercussions of the creation of a European Public
Prosecutor without intending, in any case, to create
a complete and autonomous community penal system.
This is because the Corpus juris contemplated a mixed
system, in which national and supranational elements
were so combined that the member states would apply
criminal law, not the community itself.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52001DC0715
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52001DC0715
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52001DC0715
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As a project of regional integration, the idea to cre-
ate a supranational body tasked with protecting the
financial interests of the EU took shape at a time when
the Treaty establishing a Constitution for Europe was
being debated. In the aftermath of the unsuccessful refe-
renda in France and the Netherlands that brought the
ratification process to an end, a period of reflection was
initiated, eventually leading to the Treaty of Lisbon. This
treaty incorporated many of the basic ideas underlying the
EPPO, albeit without specifying in detail how it would
be organised and on the basis on which rules it would ope-
rate. Instead, it was assumed that these aspects would be
regulated in an act of secondary EU law. Article 86(1)
of the Treaty on the functioning of the European
Union (TFUE) stipulates that regulations to be adopted
“shall determine the general rules applicable to the
EPPO, the conditions governing the performance of its
functions, the rules of procedure applicable to its ac-
tivities, as well as those governing the admissibility of
evidence, and the rules applicable to the judicial review
of procedural measures taken by it in the performance of
its functions”.

Admittedly, however, the proposal to create an EPPO
was not received with enthusiasm by all the member states,
as some of them feared that their sovereignty could be
compromised [2, p. 464]. This initial attitude is under-
standable given that the area of criminal law is tradi-
tionally connected with the notion of sovereignty. The
norms of criminal law usually reflect the ethical values
of a society and can therefore be considered deeply root-
ed in national culture [3]. Having said this, whilst the
EU s indeed obliged to respect the cultural traditions of
the member states according to art. 3(3) of the Treaty
on the European Union (TUE), the treaties leave no
doubt that protecting the financial interests of the EU
constitutes a legitimate objective that the legislature
can pursue at the supranational level. Consequently,
it would be logical to claim that this objective must
prevail over potential national interests. This is even
more so when the effect of this diversity is to hamper
the protection of the financial interests of the EU. The
principle of subsidiarity would not impede this course
of action - as enshrined in art. 5(3) of the TUE that
reads: “The EU shall act only if and in so far as the ob-
jectives of the proposed action cannot be sufficiently
achieved by the member states, either at the central
level or at a regional and local level, but can rather, by
reason of the scale or effects of the proposed action,
be better achieved at EU level”. The difficulties in the
protection of the financial interest of the EU were put
forward as an argument in favour of the creation of
the EPPO.

The EU could overcome the opposition of some
member states by resorting to the mechanism of en-
hanced cooperation laid down in art. 20 of the TUE.
Whilst unanimity at the Council would, in principle,

have been required to adopt the EPPO regulation,
art. 86(1) of the TFEU provides that at least nine mem-
ber states engage in such enhanced cooperation by
adopting the said regulation. The legal consequence of
resorting to this mechanism is that the EPPO regulation
only applies to the participating member states but not
those outside of this group. The fact that art. 86 of the
TFEU expressly refers to the possibility of enhanced co-
operation (although it remains open in any policy area
outside the exclusive competencies of the EU) shows
that the member states were aware of the opposition to
this integration project in their ranks. Twenty member
states had initially agreed to be a part of the enhanced
cooperation. Since then, the Netherlands and Malta
have joined it. This implies that, to date, five member
states have remained outside the scope of enhanced
cooperation, namely, Denmark, Hungary, Ireland, Po-
land and Sweden. Denmark, Ireland and the United
Kingdom (before Brexit) did not join the EPPO due to
a derogation provided by Protocol No. 21 and Protocol
No. 22 to the EU treaties that allowed these member
states to refrain from participating in the adoption of
measures falling within the area of freedom, security
and justice under title V of part three of the TFEU (for
an analysis of the legal and political aspects of Brexit,
see [4, p. 64]). Whilst Denmark enjoys a permanent
opt-out from the EU measures concerning criminal
justice, Ireland, Hungary, Poland and Sweden can join
at any time. Despite this situation, the EPPO may in
practice seek judicial cooperation with at least some
of these non-participating member states (NPMS) and
vice versa. It is worth mentioning in this context that
the EPPO regulation contains specific provisions on
judicial cooperation with NPMS as well as third coun-
tries, which will be examined later in this paper.

The establishment of the EPPO took some time to
complete in practice. In this context, one might recall
that whilst the EPPO regulation entered into force on
31 October 2017, the EPPO did not begin to operate
until 1 June 2021. There are several reasons for this
delay, mainly related to the regulatory and practi-
cal measures that had to be taken in the meantime.
Firstly, the participating member states had to adopt
and publish, by 6 July 2019, the laws, regulations and
administrative provisions necessary to comply with
Directive (EU) 2017/1371 of the European Parliament
and Council of 5 July 2017 on the fight against fraud
to the Union’s financial interests by means of criminal
law (hereafter PIF directive), which, as will be explained
in this paper, defines the material competence of this
EU body. Secondly, the EPPO itself had to adopt the
necessary internal legal acts, recruit staff, set up a case
management system and conclude several working ar-
rangements with national authorities and EU entities
to ensure the proper implementation of the provisions
of the EPPO regulation.
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Hybrid organisational structure

The EPPO is defined by its founding regulation as
“an indivisible EU body operating as one single office
with decentralised structure”. However, this short de-
scription is not enough to understand the institutional
setup conceived by the EU legislator. One of the most
remarkable aspects of the EPPO is its hybrid nature, as
a single body that operates simultaneously at the EU
and the national level, as evidenced by its organisa-
tional structure and powers. Furthermore, unlike the
other EU entities, the EPPO is anchored in the judicial
systems of the member states, while at the same time
preserving its independence. For the sake of clarity, the
organisational structure will be examined first, before
looking in detail at the competencies of each of the
organs within the EPPO.

The central level. The central level of the EPPO
comprises a college consisting of the European Chief
Prosecutor, selected following an open call for candi-
dates and appointed by the European Parliament and the
Council of the EU for a non-renewable term of 7 years,
and European prosecutors (one from each participat-
ing member state), appointed by their respective mem-
ber state. In October 2019, Laura Codruta Kovesi was
appointed as the first European Chief Prosecutor. In
July 2020, the Council appointed 22 European prose-
cutors. The college establishes the so-called perma-
nent chambers that steer national-level operations.
The permanent chambers are composed of a chairper-
son and two permanent members. They monitor and
direct the investigations and prosecutions, thereby
guaranteeing the coherence of the EPPQO’s activities.
The number of permanent chambers, the composition
thereof, and the division of competencies reflect the
functional needs of the EPPO and are laid down in its
rules of procedure. Essentially, the European prose-
cutors assume coordinating and strategic tasks. They
decide within the college in coordination with the Euro-
pean Chief Prosecutor. It is safe to conclude that the
EPPO’s power lies not with the European Chief Prose-
cutor but with the college and above all the permanent
chambers as organisational units within the EU body.
The European Chief Prosecutor can nevertheless exer-
cise some influence and power if it manages to persuade
the members of the college of a certain course of action.
Notably, the European Chief Prosecutor, in her role as
primus inter pares, not only performs the said coordi-
nating function at the college, but also participates in
the day-to-day work and decision-making within the
permanent chamber to which she has been assigned,
like any other European Prosecutor.

The EPPO is structurally independent in terms of
organisation and planning, as it is not incorporated into
another EU institution, agency or body. It is nonetheless
accountable for its general work to the Council, the Eu-
ropean Parliament as well as the European Commission.
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Article 7 of the EPPO regulation vests this EU body with
the duty to draw up and publish an Annual report on its
general activities in the official languages of the institu-
tions of the EU. It must transmit the report to the Euro-
pean Parliament and national parliaments, the Council
and the Commission. Furthermore, the European Chief
Prosecutor is required to appear once a year before the
European Parliament, the Council, and the national
parliaments of the member states at their request, to
report on the general activities of the EPPO. In the latter
case, the European Chief Prosecutor may be represented
by one of two deputy European chief prosecutors, ap-
pointed to assist in the discharge of duties and act as
substitute when European Chief Prosecutor is absent or
is prevented from attending to those duties. As any oth-
er public prosecutor, the EPPO is obliged to respect the
fundamental principles, such as legality, proportionality
and due process. The European Chief Prosecutor can be
dismissed only by a decision of the Court of Justice of
the European Union (CJEU), following an application by
any of the aforementioned EU institutions.

The decentralised level. The decentralised level is
anchored in the judicial system of the participating mem-
ber state and is composed of the so-called European dele-
gated prosecutors (EDPs). Upon a proposal from the
European Chief Prosecutor, the college shall appoint
the EDPs nominated by the member states. The EDPs
act on behalf of the EPPO in their respective member
states and have the same powers as national prosecutors
in respect of investigations, prosecutions and bringing
cases to judgment, in addition, and subject to, the spe-
cific powers and status conferred on them, and under the
conditions set out in the EPPO regulation. The EDPs are
responsible for those investigations and prosecutions
that they have initiated, that have been allocated to
them or that they have taken over using their right of
evocation. The EDPs are also responsible for bringing
a case to judgment. In particular, they have the power
to present trial pleas, participate in taking evidence
and exercise the available remedies in accordance with
national law. There are two or more EDPs in each mem-
ber state. They must be active members of the public
prosecution service or judiciary of the member states,
entrusted with criminal investigations and prosecutions.
The EDPs continue to exercise their duties as national
public prosecutors and have therefore a double function;
however, they are entirely independent of their national
prosecution authorities [5, p. 128]. This requirement is
of particular importance, as, firstly, the status of the
prosecuting authorities may vary from one national
system to another (with either the judiciary or the public
prosecution service taking prominence) and, secondly,
the public prosecution service may not enjoy the same
level of independence from the executive branch of the
state as the judiciary [2, p. 457].
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Competence and tasks

Supervision and instructions. The European prose-
cutors are those who, from a legal and organisational
point of view, supervise the investigations and prosecu-
tions on behalf of the competent permanent chambers
at the EU level, for which the EDPs are in turn responsi-
ble in their respective member states of origin. As a rule,
a European Prosecutor is in charge of the supervision
of the EDPs in his or her member state of origin. Only
in exceptional cases, for example, when there is a high
number of investigations and prosecutions, a European
Prosecutor may request that the supervision of certain
investigations and prosecutions in his member state of
origin be assigned to other European prosecutors. They
constitute, from a functional point of view, a junction
between the central office in Luxembourg and the de-
centralised level in the member states. In this role, they
facilitate the functioning of the EPPO as a single office.
As arule, the EDPs are bound by the instructions given
by the permanent chambers and the European prosecu-
tors. Consequentially, the national rules prescribing that
a public prosecutor must comply with the instructions
of his national superior, may not apply to EDPs.

Material competence. Pursuant to art. 22 of the
EPPO regulation in connection with art. 86(1) and
art. 86(2) of the TFEU, the EPPO is in charge of com-
batting criminal offences affecting the financial inte-
rests of the EU. The PIF directive, as implemented by
national law, is relevant for the determination of the
material competence of the EPPO. It can investigate
cases of fraud in connection with EU funding. The latter
may comprise regional funds, financial resources of the
common agricultural policy or other projects financed by
the EU. One area of focus could be the manipulation of
award procedures (for an overview of the latest reform
in this area of EU law, see [6, p. 150]). In particular, the
EPPO will investigate complex cases related to the va-
lue-added tax (VAT) carousel fraud. Article 3(2) of the PIF
directive contains a definition of fraud affecting the
EU’s financial interests, which essentially amounts to
any damage inflicted on the EU budget from the use of
public funds for purposes other than those specified by
the law or contract.

An effective investigation by the EPPO of criminal
offences punishable under EU law may necessitate its
extension to other criminal offences punishable under
national law when the latter are inextricably linked to
criminal conduct detrimental to the financial interests
of the EU. The EPPO is also in charge of prosecuting
criminal offences that, despite not falling within the
scope of the PIF directive, relate to the same facts.
In general, the competence and powers of the EPPO
are far-reaching. The EPPO is also competent for
offences regarding participation in a criminal orga-

nisation if the focus of the criminal activity is on the
commission of any of the offences referred to in the PIF
directive. However, the EPPO is not competent for
criminal offences in respect of national direct taxes
including offences inextricably linked thereto.

The EPPO regulation contains important restric-
tions on material competence. As regards VAT fraud, it
states that the EPPO shall only be competent when the
intentional acts or omissions defined in that provision
are connected with the territory of two or more member
states and involve a total damage of at least 10 mIn euro.
Another restriction follows from art. 25(2) of the EPPO
regulation, according to which where a criminal offence
caused or is likely to cause damage to the EU’s financial
interests of less than 10, 000 euro, the EPPO may only
exercise its competence if the case has repercussions at
EU level which require an investigation to be conducted
by the EPPO; or officials or other servants of the EU, or
members of the institutions of the EU could be suspected
of having committed the offence. The EPPO shall, where
appropriate, consult the competent national authorities
or bodies of the EU to establish whether the above cri-
teria are met. By all accounts, the material competence
provisions aim to ensure that the EPPO only intervenes
if its involvement is justified by the nature and (or) the
gravity of the criminal offence, otherwise leaving the
investigation and prosecution to national authorities.

Territorial competence. The EPPO is competent
for the aforementioned criminal offences where such
offences are committed in whole or in part within the
territory of one or several member states. A procedure
initiated by an EDP or following the instructions of a
permanent chamber is generally conducted by the EDP
of the member state in which the focus of the offence
lies. In appropriate cases, an EDP from another member
state can be assigned, for example, when the suspected
person has a habitual residence in that member state,
has the nationality of that member state or the financial
damage had mainly been produced there.

Initiation, termination of the investigation and
prosecution. Where, in accordance with the applicable
national law, there are reasonable grounds to believe
that an offence within the competence of the EPPO is
being or has been committed, an EDP of a member state
with jurisdiction over the offence under national law
shall initiate an investigation and note this in the case
management system. The EPPO may be informed of
those offences through a dedicated platform on its web-
site (www.eppo.europa.eu)?, but also through European
and national institutions, including the judicial author-
ities already entrusted with an investigation. Once an
offence has been notified to the EPPO, it has 20 days
to initiate an investigation and, if an investigation

“Members of the public are advised to go to the category of report a crime, in which they will find ample information on the
criminal offences falling within the competence of the EPPO, as well as a web form to fill out if they wish to report a crime.
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is already being carried out at the national level, the
EPPO has a deadline of five days to exercise its right of
evocation and to inform the national authorities of its
decision.

When the handling EDP considers the investigation
to be completed, it submits a report to the supervising
European Prosecutor, containing a summary of the case
and a draft decision on whether to prosecute before
a national court or to consider a referral of the case, dis-
missal or simplified prosecution procedure. The super-
vising European Prosecutor forwards those documents
to the competent permanent chamber accompanied, if
it considers necessary, by its own assessment. The final
task of the permanent chamber is to decide whether to
bring a case to judgment or to close it. A case can be
closed by a permanent chamber when the prosecution
becomes impossible due to lack of evidence, prescrip-
tion, the ne bis in idem principle, amnesty, immunity,
etc. A possible investigation based on new facts shall

remain unaffected thereby. A case is brought to court
by the EDP in accordance with national law.

Lifting of privileges or immunities. Given that the
EPPO will have to investigate and prosecute criminal
offences affecting the financial interests of the EU - for
example in the area of customs, VAT and public pro-
curement, where both EU and national public servants
exercise key functions - the privileges and immunities
accorded to some high-ranking public servants might
pose obstacles to the investigation. As immunities are
not meant to offer impunity but rather aim at ensuring
the fulfilment of a public servant’s tasks by shielding him
from undue interference, these immunities must be lif-
ted in specific cases to guarantee compliance with the
law. The EU legislator seems to have been aware of these
challenges, as art. 29 of the EPPO regulation provides that
EPPO shall make a reasoned written request for the lifting
of such privilege or immunity in accordance with the pro-
cedures laid down, as appropriate, by EU or national law.

Rights and procedural safeguards provided in EU law

Rights enshrined in the EPPO regulation and
harmonised minimal standards. The EPPO regulation
contains numerous rights and procedural safeguards
applicable to suspects, accused persons and witnesses.
The objective is to guarantee the legality of the activities
carried out by this body as well as the strict respect of EU
law. This requirement is important, as national law go-
verns all aspects of the proceedings if not explicitly dealt
with by this regulation. More concretely, art. 41(1) of the
EPPO regulation prescribes that these activities shall be
carried out in full compliance with the rights enshrined
in the Charter, including the right to a fair trial and
the right to defence. Among the rights guaranteed by
the Charter that may prove relevant in cross-border
investigations the presumption of innocence should be
mentioned (art. 47 of the Charter)®, and also the principle
of ne bis in idem (art. 50 of the Charter)*, and the legality
and proportionality of criminal offences and penalties
(art. 49 of the Charter)’.

Furthermore, art. 41(2) of the EPPO regulation pro-
vides procedural rights already foreseen in several EU di-
rectives:

 Directive 2010/64/EU of the European Parliament
and of the Council of 20 October 2010 on the right to
interpretation and translation in criminal proceedings;

 Directive 2012/13/EU of the European Parliament
and of the Council of 22 May 2012 on the right to
information in criminal proceedings;

« Directive 2013/48/EU of the European Parliament
and of the Council of 22 October 2013 on the right
of access to a lawyer in criminal proceedings and in

European arrest warrant proceedings, and on the right
to have a third party informed upon deprivation of
liberty and to communicate with third persons and with
consular authorities while deprived of liberty;

« Directive (EU) 2016/343 of the European Parliament
and of the Council of 9 March 2016 on the strengthening
of certain aspects of the presumption of innocence
and of the right to be present at the trial in criminal
proceedings;

« Directive (EU) 2016/1919 of the European Parliament
and of the Council of 26 October 2016 on legal aid for
suspects and accused persons in criminal proceedings
and for requested persons in European arrest warrant
proceedings.

By referring to these directives, the EU legislator
recalls that the minimum standards for the procedural
rights of suspects or accused persons apply in all mem-
ber states [7, p. 503]. Consequently, it would be logical
to assume that the differences in legislation from one
member state to another will not be particularly striking
given the degree of harmonisation that currently exists.
However, it cannot be ruled out that these procedural
rights might not be implemented entirely or correctly in
all national legal systems. In such a case, the reference to
the aforementioned directives would allow suspects and
accused persons to invoke those rights directly against
the EPPO. It can be expected that the precise scope of the
procedural rights guaranteed by EU law will be a con-
tentious issue that will require clarification by the CJEU
by way of preliminary rulings pursuant to art. 267 of
the TFEU®. The interpretation given by the CJEU to the

35CJEU order of 12 February 2019 in case C-8/19 PPU, RH, EU: C:2019:110.

*CJEU judgment of 26 February 2013 in case C-617/10, Akerberg Fransson, EU: C:2013:105.

SCJEU judgment of 20 March 2018 in case C-524/15, Menci, EU: C:2018:197. Para 55.

%See, for example, CJEU judgment of 12 March 2020 in case C-659/18, VW (right of access to a lawyer in the event of non-ap-
pearance), EU: C:2020:201 ; CJEU judment of 23 November 2021 in case C-564/19, IS (illégalité de I'ordonnance de renvoi), EU:

C:2021:949.
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procedural rights guaranteed in other EU legal instru-
ments that fall within the domain of judicial cooperation
in criminal matters could be useful as well. It should not
be forgotten in this context that the Council Framework
decision 2002/584/JHA of 13 June 2002 on the European
arrest warrant and the surrender procedures between
member states provides for procedural safeguards such
as the ne bis in idem principle that qualify as a ground
for mandatory non-execution of a European arrest war-
rant [8]. In the same vein, art. 11 of the aforementioned
framework decision guarantees the right of access to
information for the requested person by demanding that
he or she be informed of the warrant, its contents and of
his or her entitlement to legal representation by the is-
suing member state. The said principles as well as other
concepts inherent to this domain as a whole should be
interpreted uniformly in the interest of consistency.

The relation between the rights guaranteed by the
aforementioned directives and those foreseen in the
EPPO regulation is likely to be another matter of conten-
tion when interpreting EU law, in particular where there
is an overlap of their material scope. As an example,
art. 41(2)(b) of the EPPO regulation refers to the right
to information and access to the case materials, as pro-
vided in Directive 2012/13/EU, while also laying down
the conditions of access to the “case file”, which in turn
is defined in art. 45 of the EPPO regulation. A potential
conflict could arise if there were to be a contradiction be-
tween the provisions of Directive 2012/13/EU and those
of the EPPO regulation, thus requiring clarification as
to which provisions prevail in a concrete case. In that
regard, it must be pointed out that, on the one hand,
art. 45(2) of the EPPO regulation states that “access to
the case file shall be granted by the handling EDP in
accordance with the national law of that prosecutor’s
member state”, which implies that Directive 2012/13/EU
might be relevant in so far as it imposes certain require-
ments on national law. Recital 31 of Directive 2012/13/
EU lists some of the materials that may be contained in
a case file (documents, photographs and audio as well
as video recordings).

On the other hand, attention should be drawn to
the fact that art. 45(1) of the EPPO regulation speci-
fies that “the case file shall contain all the information
and evidence available to the EDP that relates to the
investigation or prosecution by the EPPO”. Questions
could therefore be raised as regards the precise content
of the “case file” to be made accessible to a suspect or
a person accused in criminal proceedings. An answer
could only be given by means of a systematic interpre-
tation. Given the fact that Directive 2012/13/EU, firstly,
imposes general requirements for criminal proceedings
and, secondly, was adopted before the adoption of the

EPPO regulation that introduces specific provisions,
it would be reasonable to assume that those conflicts
would have to be solved by relying on the rule of inter-
pretation lex specialis derogat legi generali. As a result,
the provisions of the EPPO regulation must prevail over
those of Directive 2012/13/EU if they contain specific
rules for implementing the procedural right in question.
An interpretation by the CJEU would be in order since
a solution to these questions might not always be easy
to find.

The European convention on human rights. Where
the case law of the CJEU does not provide sufficient gui-
dance as to how to interpret the provisions of the EPPO
regulation requiring this EU body to handle criminal
proceedings in compliance with the rule of law, in par-
ticular the principles of due process, the case law of the
European Court of Human Rights (ECtHR) is likely to fill
those gaps. This concerns in particular the admissibility
of evidence, an aspect that has been the subject of abun-
dant case law under art. 6(1) of the European convention
on human rights (ECHR). Whilst art. 37(1) of the EPPO
regulation states that evidence presented by the pro-
secutors of the EPPO or the defendant to a court shall
not be denied admission on the mere ground that the
evidence was gathered in another member state or in
accordance with the law of another member state, it
is not difficult to imagine circumstances that might
potentially raise questions as to whether the evidence
obtained in an investigation may be used in court. Af-
ter all, art. 37(2) of this regulation recognises the free-
dom of national courts to assess the weight of the evi-
dence presented by the defendant or the prosecutors
of the EPPO.

Consequently, there is a risk that national courts
might develop different views on this subject. Fur-
thermore, it is noteworthy that, as recital 80 recalls,
national courts may apply “the fundamental principles
of national law on the fairness of the procedure that
they apply in their national systems”. The risk of a lack
of uniformity as regards the admissibility of evidence
might be contained by the minimum standards set by
art. 6(1) of the ECHR, as interpreted by the ECtHR. Even
though the EU has not yet acceded as a contracting
party to the ECHR” and therefore the latter does not
constitute a legal instrument which has been formally
incorporated into EU law®, one should recall, in the in-
terest of completeness, that these minimum standards
would equally apply in circumstances in which the
member states were to “implement EU law” within
the meaning of art. 51 of the Charter, because these
standards are recognised as having the status of gene-
ral principles of EU law, according to art. 6(3) of the
TEU [9, p. 175].

"In its opinion 2/13 of 18 December 2014, EU: C:2014:2454, adopted pursuant to art. 218(11), the CJEU concluded that the draft
agreement on the accession of the EU to the ECHR was not compatible with art. 6(2) of the TEU or with Protocol (No. 8) relating to

art. 6(2) of the TEU on the accession of the EU to the ECHR.

8CJEU judgment of 20 March 2018 in case C-524/15, Menci, EU: C:2018:197. Para 22.
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Procedural rights available under the applicable
national law. Last but not least, it should be mentioned
that according to art. 41(3) of the EPPO regulation,
suspects and accused persons as well as other persons
involved in the proceedings of the EPPO “shall have
all the procedural rights available to them under the
applicable national law”, including the possibility to
present evidence, to request the appointment of experts
or expert examination and hearing of witnesses, and to
request the EPPO to obtain such measures on behalf
of the defence. In other words, national law is likely to
function as an additional “safety net” in the sense that
it will guarantee protection in all aspects not dealt with
by the EPPO regulation. Furthermore, national legisla-
tion might potentially guarantee procedural rights that
are not foreseen in EU law or the law of other member
states. More interestingly, national legislation might
even offer more advantageous rights, which is not per se
ruled out as long as it does not compromise the primacy,
unity and effectiveness of EU law’. Given the fact that
the issue of how multiple sources of fundamental rights
interact is far from being resolved [10, p. 250], it can be
expected that the CJEU will be called upon to defuse
potential conflicts between EU law and national law
related to the scope of protection, as has already been
the case in the past.

Data protection rules. The EPPO necessarily pro-
cesses personal data in order to fulfil its mission. This is
in particular the case when the EPPO transmits to other
public entities personal data that has been collected
during its investigations. The EPPO regulation provides
a set of data protection rules for operational purposes
so that this EU body does not need to rely on Regulation
(EU) 2018/1725 of the European Parliament and of the
Council of 23 October 2018 on the protection of natural
persons with regard to the processing of personal data
by the union institutions, bodies, offices and agencies
and on the free movement of such data. However, an im-
portant exception applies to data processed for adminis-
trative purposes, such as human resources, budget and
security-related purposes. As a result, the EPPO’s legal
framework distinguishes between two main purposes of
the processing, namely operational and administrative,
each of them with separate sets of rules. Whether the
personal data in question is processed for operational or
administrative purposes has consequences for several
aspects, such as how and where the personal data is pro-
cessed, for how long, and with whom it may be shared,
but also as regards the rights of data subjects and the
reasons why they may be restricted.

According to the data protection rules laid down in the
EPPO regulation, personal data may only be used in com-
pliance with EU law, in other words, processed lawfully
and fairly, collected for specified, explicit and legitimate

purposes and not further processed in a manner incom-
patible with those purposes. The competencies to ensure
efficient, reliable and uniform oversight of the fulfilment
of this legal obligation are conferred on the European
Data Protection Supervisor (EDPS)'°. It can advise the
EPPO and exercise control of the latter’s activities that
prove relevant for the protection of personal data. It is
important to note in this context that the EDPS is ex-
pected to monitor personal data processing according
to the EPPQO’s special data protection regime [11, p. 38].

Procedural rights in cases involving non-par-
ticipating member states and third countries. It is
necessary to stress that the above explanations apply
first and foremost to cross-border cases involving the
member states that participate in the enhanced coope-
ration on the establishment of the EPPO. As will be ex-
plained further in this paper, the EPPO is supposed to
cooperate as well with NPMS and third countries, which
poses certain challenges to the protection of procedural
rights. However, that does not mean that a suspect or
an accused person will be fully deprived of their proce-
dural rights. As explained later in the text, the degree
of protection might nonetheless vary depending on
whether a case involves an NPMS or a third country.
Although art. 41 of the EPPO regulation, the corner-
stone of the protection of procedural rights under this
legal act, would not formally apply to an NPMS, there
is little doubt that the consequences for the protection
of procedural rights in criminal proceedings would not
be entirely different, as an NPMS would, in any case, be
bound by the Charter and the directives harmonising
national legislation referred to above by virtue of its
status as an institution of an EU member state. Merely
those procedural guarantees explicitly enshrined in spe-
cific provisions of the EPPO regulation would not apply.
In addition, it can be maintained with certainty that
the NPMS would have to respect the procedural rights
guaranteed by other EU legal instruments of judicial
cooperation already mentioned in this paper, such as
those regulating the European arrest warrant and the
European investigation order.

If those legal instruments are inapplicable to a par-
ticular NPMS in question, the Convention on mutual
assistance in criminal matters between the member
states of the European Union could be invoked, which
however provides very limited safeguards, namely the
respect for basic principles of the member state’s na-
tional law and compliance with the ECHR. In this con-
text, the minimum standards of protection in criminal
proceedings set by art. 6(1) of the ECHR would apply
as binding on every member state. The situation would
only be considerably different if a third country were
involved, depending on whether it is a party to the ECHR
or not. Should this not be the case, merely the procedural

°CJEU judgment of 26 February 2013 in case C-399/11, Melloni, EU: C:2013:107. Para 60.
Ynterpretation of the EPPO regulation in light of its supervision by the EDPS (report of 12 April 2021) provides an overview of

the data protection rules applied by the EPPO.
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rights guaranteed in the domestic legislation of that third
country would apply, probably in the implementation of
international human rights agreements into domestic
law. An example would be the International covenant on
civil and political rights, its art. 14 recognises and protects
the right to justice and a fair trial. Article 15 of the said
covenant prohibits prosecutions under ex post facto law
and the imposition of retrospective criminal penalties
and requires the imposition of the lesser penalty where
criminal sentences have changed between the offence and
conviction. Given that the said human rights essentially
mirror those protected under the ECHR, it cannot be ruled
out that equivalent protection will be guaranteed.
Mechanisms of control and legal remedies. The
mechanisms of control and the legal remedies provided

Legal

Respect for the rule of law, one of the values on which
the EU is founded (as stated in art. 2 of the TEU) requires
that the acts adopted by the EPPO be subject to legal
review. Article 47 of the Charter and art. 19 of the TEU
guarantee, inter alia, the right to an effective legal remedy
and the right to an independent and impartial tribunal
previously established by law, as regards the protection
of the rights and freedoms guaranteed by EU law'!. The
exclusion of such a review would therefore be not only
a direct attack on the rule of law but would challenge
the obligation of the EU to uphold fundamental rights,
as enshrined in the ECHR and the Charter. It is worth
recalling in this context that the EU still benefits from
the so-called Bosphorus presumption, developed in the
case law of the ECtHR'2, whereby when a member state
implements its obligations arising from its membership
in the EU, the member state is presumed acting in com-
pliance with the ECHR, provided that the protection of
fundamental rights in the EU is equivalent to that pro-
vided by the ECHR. In that respect, art. 52(3) of the Char-
ter specifies that in so far as the Charter contains rights
which correspond to the rights guaranteed by the ECHR,
the meaning and scope of those rights shall be the same
as those laid down by the ECHR. EU law may neverthe-
less provide more extensive protection. When it comes
to providing a legal review of the acts adopted by the
EPPO, the question of jurisdiction is particularly sen-
sitive and complicated due to its hybrid nature. Refe-
rence has already been made to art. 42(1) of the EPPO
regulation that confers onnational courts the power to exer-
cise judicial review of those procedural acts of the EPPO
that are intended to produce legal effects vis-a-vis third
parties. In other words, although established as a suprana-
tional EU body, for purposes of judicial review, the EPPO
acts as a national body. As a result, the role of the na-
tional judge in guaranteeing effective legal protection in
the areas of operation of the EPPO is crucial [10, p. 374].

for in the EPPO regulation should be briefly mentioned in
connection with the procedural safeguards that suspects
and accused persons may invoke in criminal proceedings.
According to its art. 42(1), procedural acts of the EPPO
that are intended to produce legal effects vis-a-vis third
parties are subject to review by the competent national
courts in accordance with the requirements and proce-
dures laid down by national law. The same applies to any
failures of the EPPO to adopt procedural acts which are
intended to produce legal effects vis-a-vis third parties
and which it was legally required to adopt under this
regulation. Due to the importance of legal review for
safeguarding the rule of law in criminal proceedings, its
various modalities will be examined more closely herein
in a dedicated chapter.

review

An aspect that must be examined more closely is the ju-
risdiction assigned to the CJUE, given the fact that the
EPPO is an “indivisible EU body”, according to art. 8(1) of
this regulation, after all, and, consequently, subject to
its jurisdiction unless otherwise regulated by EU law.
It should be recalled in this context that, pursuant to
art. 19(1) of the TEU, the CJEU “shall ensure that in the
interpretation and application of the treaties, the law
is observed”. These competencies are laid down in pa-
ras 2-8 of art. 42 of the regulation and require further
scrutiny. Before going into details, it is safe to affirm
that the role of the supranational judge remains re-
sidual. In any case, the supranational judge appears to
play a less prominent part than the one assigned to his
national counterpart when it comes to legal review. The
EPPO regulation provides that the CJEU has jurisdiction,
under art. 267 of the TFEU, to give preliminary rulings
concerning the validity of procedural acts of the EPPO,
in so far as such a question of validity is raised before
any court or tribunal of a member state directly based
on EU law. Furthermore, the CJEU has the competence
to interpret the validity of the provisions of EU law,
including the EPPO regulation, and the interpretation
of art. 22 and art. 25 of this regulation in the context of
any conflict of competence between the EPPO and the
competent national authorities. Moreover, the decisions
of the EPPO to dismiss a case, in so far as they are con-
tested directly based on EU law, are subject to judicial
review before the CJEU, in accordance with art. 263(4) of
the TFEU. The CJEU is also competent for compensation
for damage caused by the EPPO, for arbitration based on
clauses contained in contracts concluded by the EPPO,
and for disputes concerning staff-related matters. Its
jurisdiction encompasses the dismissal of the European
Chief Prosecutor or European prosecutors as well. Last
not least, the judicial review of the CJEU covers decisions
related to data protection, the right of public access

!gee: CJEU judgment of 16 February 2022 in case C-156/21, Hungary v Parliament and Council, EU: C:2022:97. Para 157.
12gee: ECtHR judgment of 30 June 2005, Bosphorus Airways v Ireland, application No. 45036/98.
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to documents, decisions dismissing EDPs or any other
administrative decisions.

The first case pending before the CJEU concerning the
interpretation of the EPPO regulation is a reference for
the preliminary ruling lodged on 25 April 2022 in case
C-281/22, GK and others, by which the Oberlandesgericht
Wien (Vienna Higher Regional Court in Austria) seeks
clarification as to the extent of judicial review if it comes
to cross-border investigations within the EPPO regime.
In the case at issue, the Austrian court has to decide on
appeals by natural and legal persons who were subject
to searches in Austria. Investigations were conducted
by the EDP in Munich, Germany (handling EDP), which
sought assistance from his colleague in Austria (assist-
ing EDP). The appellants contested the coercive mea-
sures in Austria as being inadmissible due to the lack
of suspicion and proportionality and due to the infringe-
ment of fundamental rights. According to the referring na-
tional court, art. 31(3) and art. 32 of the EPPO regu-
lation are unclear as to which extent Austrian courts
can verify the measure under their national law. On
the one hand, it could be argued that the courts in the
assisting member state (in the case at hand, Austria)
are not limited to a formal review, but must also verify
the substantive provisions of this member state. On the
other hand, this would mean, according to the referring
court, that cross-border investigations carried out un-
der the EPPO regulation might be more cumbersome
than approving a measure in accordance with the EU’s
instruments on mutual recognition, notably the Euro-
pean investigation order. The referring national court also
poses the question as to the extent to which decisions

taken by the courts in the member state of the EDP
handling the case (in the case at hand, Germany) must
be recognised. The appellants, the Austrian EDP, the
governments of Austria, France, Germany, the Nether-
lands and Romania as well as the Commission have sub-
mitted written observations. The hearing in this case
took place on 27 February 2023. The legal opinion of
Advocate General Capeta is expected to be published
on 22 June 2023.

This pending case raises interesting legal questions
as regards the scope of judicial review and the extent
to which the principle of mutual recognition of judi-
cial decisions applies in the area of freedom, security
and justice [12, p. 449]. For the sake of completeness,
it should be pointed out that whilst there have already
been a few cases before the General Court (GC) involv-
ing the EPPO, these cases only concerned the legality
of the appointment of certain European prosecutors
and EDPs. More specifically, the candidates applying
for these positions saw their applications rejected and
therefore either requested interim measures against the
decisions appointing the more successful competitors or
the annulment of these decisions by the GC'®>. However,
to this date, none of these actions has been success-
ful, and an appeal filed before the CJEU has even been
withdrawn. Given that these cases are not particularly
interesting from a legal point of view, as they rather
concern questions of procedure, it is advisable to await
the Advocate General’s opinion and the CJEU’s judgment
in the aforementioned Austrian case to gain insight
into how this jurisdiction assesses the legal nature of
the EPPO.

Issues arising from the interaction with national law

Rather than being a supranational body that relies
exclusively on EU law, the EPPO comes across as a hybrid
entity that uses national law extensively to achieve its
objectives. Indeed, whilst the PIF directive (as trans-
posed in national law) determines the criminal offences
to be prosecuted and the EPPO regulation lays down
the competencies and duties of this EU body, matters of
criminal procedure are mainly determined by national
law. Indeed, art. 5(3) of the EPPO regulation specifies
that, as far as investigations and prosecutions on behalf
of the EPPO are concerned, national law shall apply “to
the extent that a matter is not regulated by this regu-
lation”. In addition, the actual power of the EPPO lies
in the coordination that takes place within the perma-
nent chambers, while the frontline powers rest with the
EDPs who remain deeply embedded in their national
criminal justice systems. Against this background, it is
safe to claim that the drafters of the EPPO regulation

have envisaged keeping interference in the procedural
autonomy of the member states to a minimum.

The EU legislator’s choice in favour of an inter-
governmental model. This choice is particularly obvi-
ous in the decentralised structure that includes a college
consisting of the European Chief Prosecutor and Euro-
pean prosecutors from each participating member state,
as already mentioned. The model initially conceived
in the Commission’s proposal'* envisaged a more cen-
tralised, vertical and hierarchical setup with a European
Public Prosecutor at the top and the EDPs based in the
member states. Under the Commission’s proposal, the
EDPs would be in charge of the investigations and pro-
secutions under the direction and supervision of the
European Public Prosecutor. The legislative history
leading to the adoption of the EPPO regulation shows
that the member states opposed this model fearing that
it may constitute an alleged breach of the principle of

13GC order of 23 February 2022 in case T-603/21 R, WO/EPPO (not published) EU: T:2022:92 ; GC order of 13 June 2022 in case

T-334/21, Mendes de Almeida/Council, EU: T:2022:375.

Mproposal for a Council regulation on the establishment of the European Public Prosecutor’s Office, COM (2013) 534 final

(17 July 2013).
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subsidiarity. For that reason, despite the Commission’s
insistence on keeping the model on the table, the pro-
posal was modified in favour of the current one that
has a clear intergovernmental setup [13, p. 8]. Indeed,
the EPPO regulation confers real power not on the Eu-
ropean Chief Prosecutor but on the college. Likewise,
it should be recalled that the permanent chambers in
charge of taking case-related decisions are dominated
by prosecutors appointed as representatives of their
member states. Whilst the European Chief Prosecutor
can be outvoted in the college, it can still exercise some
influence, provided that it has the necessary support of
the other members [14, p. 270].

From an analytical point of view, it is legitimate to
ask whether the college structure that underlies the
current model is, to some extent, a relic from pre-Lis-
bon times, when cooperation in criminal matters would
follow an intergovernmental approach [15, p. 40]. The
creation of a more centralised and hierarchical struc-
ture, with the European Chief Prosecutor (or the Euro-
pean Public Prosecutor, according to the terminology
used in the proposal) may have been more in line with
the changes that the EU treaties have undergone in the
past decade. On the other hand, it could be argued that
the creation of a college composed of the public prosecu-
tors of every member state, each of them being familiar
with the legal and factual situation in their respective
member states, has the advantage of guaranteeing, first-
ly, a sense of ownership over the investigations and,
secondly, the necessary accountability for the results
obtained in those investigations. Indeed, it is hard to
imagine how a rather small, centralised unit based in
Luxembourg could have possibly steered investigations
in the whole territory of the EU. Against that back-
ground, the approach followed by the EU legislator ap-
pears sensible.

The institutional anchoring of the European
delegated prosecutors in the national judicial sys-
tems. Whilst the fact that EDPs are anchored in the
judicial system of their member states may have some
advantages for the performance of their tasks — such as
proximity to the place in which the criminal offences
have been committed, or knowledge of the procedural
possibilities a prosecutor — certain aspects give rise to
criticism nonetheless. One is the “dual hat” that EDPs
are obliged to wear, according to art. 13(3) of the EPPO
regulation. This provision states that the EDPs may also
exercise functions as national prosecutors, to the extent
that this does not prevent them from fulfilling their ob-
ligations under this regulation. It could be argued that it
might be difficult in practice for an EDP to exercise his
functions as a “part-time EU public prosecutor” and that
an EDP’s duties towards the EPPO risk being neglected.
This might be the reason why some member states have
already decided against this option.

The aforementioned provision addresses this issue
by specifying that the EDPs shall inform the supervising

European Prosecutor of such functions. If an EDP at any
given moment is unable to fulfil his functions as an EDP
because of the exercise of such functions as a national pro-
secutor, he shall notify the supervising European Prose-
cutor, who shall consult the competent national prosecu-
tion authorities to determine whether priority should
be given to their functions under this regulation. The
European Prosecutor may propose to the permanent
chamber to reallocate the case to another EDP in the
same member state or that he conduct the investigations
himself in accordance with art. 28(3) and art. 28(4) of
the EPPO regulation. It remains to be seen how these
provisions will be applied in practice and whether they
are adequate to ensure that the “double responsibility”
borne by the EDPs does not compromise their efficiency.

Incomplete harmonisation of substantive crimi-
nal law. As already mentioned, the material competence
of the EPPO is defined with reference to the PIF direc-
tive, which aims at harmonising substantive criminal
law of the member states in a specific area. This entails,
by definition, a certain margin of flexibility for the mem-
ber states as to how they implement the PIF directive.
In addition, it is worth drawing attention to the fact
that art. 1 of this directive states that it “establishes
minimum rules concerning the definition of criminal
offences and sanctions with relevance to combatting
fraud and other illegal activities affecting the EU’s fi-
nancial interests”, which means that the member states
may adopt stricter rules to protect the said interests. The
EU criminal justice system is far from being harmonised
and therefore it strongly depends on its interaction with
the national legal systems [16, p. 191]. The diversity of
definitions that may arise from this significant leeway
granted to national legislatures might prove incom-
patible with the principle nullum crimen sine lege, en-
shrined in art. 49(1) of the Charter, according to which
“no one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute
a criminal offence under national law or international
law at the time when it was committed”. This provision,
corresponding to art. 7 of the ECHR, is an expression of
the rule of law and, as such, is of paramount importance
in the area of criminal law.

Against this background, it cannot be ruled out that
this legal issue might be raised in the framework of crimi-
nal proceedings. Whilst the harmonisation of substan-
tive criminal law might still be an issue for some member
states concerned about potential loss of sovereignty, such
an approach should nevertheless be contemplated in the
future to prevent a possible scenario in which the com-
patibility of the EPPO regulation with primary law might
be questioned before the CJEU, for example in the frame-
work of a preliminary ruling procedure, under art. 267 of
the TFEU. In this context, it should not be forgotten that,
according to art. 5(1) of this regulation, the EPPO shall
ensure that its activities respect the rights enshrined
in the Charter. Given that the issue of compliance with
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fundamental rights has the potential to undermine the
legitimacy of the EPPO and, ultimately, to hamper its
functioning, it should be addressed as a priority.

Diversity of national procedural rules. In its in-
vestigations and prosecutions, the EPPO relies on provi-
sions of national law, in so far as a matter is not regulat-
ed by the EPPO regulation. Still, differences in national
procedural rules might make the investigation and the
prosecution of crimes less predictable. Those differences
might affect various aspects of the procedure, such as
the admissibility of evidence and the availability of legal
remedies, with consequences for safeguarding the rights
of the defendants. Indeed, the lack of clarity might prove
detrimental to this objective, as suspects have a right
to know the applicable rules. Moreover, the potential
existence of more favourable procedural rules in some
member states is likely to increase the risk of “forum
shopping” in favour of the EPPO. To prevent an arbitrary
choice of forum, the EPPO regulation sets outs certain
rules. Article 5(3) stipulates that, unless otherwise spe-
cified, the applicable law is the law of the member state
of the EDP handling the case. Article 26(4) states that,
as a principle, a case shall be initiated and handled by
the EDP from the member state where the focus of the
criminal activity is or, in case of connected offences,
by the EDP from the member state where the bulk of
the offences was committed. A deviation from this rule
is allowed, however only under strict conditions. More
concretely, it should be duly justified taking into account
the criteria listed in order of priority, i. e. the residence
and nationality of the suspect or accused and the place
where the main financial damage occurred.

Article 37 of the EPPO regulation states that the
evidence presented by the prosecutors of the EPPO or
the defendant to a court shall not be denied admission
on the mere ground that the evidence was gathered in
another member state or in accordance with the law
of another member state. This provision promotes the
principle of free movement of evidence across the EU,
based on mutual recognition of evidence, fully consis-
tent with the overarching concept of area of freedom,
security and justice, as foreseen in the EU treaties. How-
ever, it is worth noting in this context that recital 80
introduces an important caveat by stating that the said
principle applies the following: “...provided that the
trial court considers its admission to respect the fairness
of the procedure and the suspect or accused person’s
rights of defence under the Charter”. Furthermore, it

should be pointed out that the same recital specifies
that “respecting the different legal systems and tradi-
tions of the member states as provided for in art. 67(1)
TFEU, nothing in this regulation may be interpreted as
prohibiting the courts from applying the fundamental
principles of national law on the fairness of the proce-
dure that they apply in their national systems”. It follows
from this clarification regarding the interpretation to
be given to the EPPO regulation that the powers of the
prosecutors are again limited by national law in so far as
the EPPO is obliged to verify that the applicable rules on
procedure do not prevent the admission of evidence. The
possibility that there might be important differences in
that respect among the member states is liable to affect
the efficiency of the EPPO’s prosecution in cross-border
cases. A possible solution to this issue would be for the
EU legislator to adopt directives aimed at harmonising
the national rules on the admission of evidence.

Use of autonomous concepts for addressing the
reality of national law. Where the EPPO regulation
does not specifically refer to national rules', declaring
them applicable, but rather using autonomous concepts
of EU law, the EPPO faces the challenge of having to
“translate” those concepts into the terminology of na-
tional law. Even though the EPPO regulation is directly
applicable in the legal systems of all member states ac-
cording to art. 288 of the TFEU, the EU legislator appears
to have opted for framing several concepts in sufficiently
open and general terms to allow the EPPO and its aides
at the decentralised level to identify the equivalent con-
cepts in national law. This approach — often used in EU
legislation - is a response to the diversity of the legal
systems and the impossibility of harmonising the en-
tirety of the national rules through directives'®. As such,
it can be used to refer to public authorities, procedures'’,
specific legal statuses and other concepts of criminal
procedure likely to exist in one way or another in all
(or at least in most) member states. It is also a way to
ensure that the provisions of the EPPO regulation be
applied effectively notwithstanding this legislative di-
versity. Logically, the use of autonomous concepts of EU
law requires a uniform interpretation, a task that would
primarily fall within the responsibility of the EPPO as
the authority in charge of applying the EPPO regulation,
obviously under the control of the CJEU as the supreme
interpreter of EU law. In addition, it seems necessary
from a practical point of view to adopt implementing
rules at the national level to specify those autonomous

5T para 81 of the CJEU judgment of 22 June 2021 in case C-439/19, Latvijas Republikas Saeima (Points de pénalité), EU: C:2021:504
the case law is reproduced, whereby terms of a provision of EU law which makes no express reference to the law of the member states to
determine its meaning and scope must normally be given an autonomous and uniform interpretation throughout the EU.

18CIEU judgment of 24 November 2020 in case C-510/19, Openbaar Ministerie (Faux en écritures), EU: C:2020:953 regards the
concept of executing judicial authority within the meaning of Council Framework decision 2002/584/JHA on the European arrest

warrant.

7An example is the recourse to “simplified prosecution procedures” under art. 40 of the EPPO regulation if the applicable
national law provides for such a procedure aiming at the final disposal of a case on the terms agreed with the suspect. The EPPO
regulation refers to the criteria that the permanent chamber has to take into account when deciding to apply such a simplified
procedure (seriousness of the offence, willingness of the suspected offender to repair the damage caused) and allows the college to

adopt guidelines on the application of these criteria.
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concepts, or at least to develop certain administrative
guidelines explaining what the equivalent concepts of
national law would be, hereby allowing national authori-
ties to better understand the provisions of the EPPO
regulation. Such an approach would be consistent with
EU law, as it would not undermine its primacy and di-
rect effect.

Sentencing and sanctions. Whilst the EPPO is in
charge of the prosecution of crimes, sentencing and
sanctions remain the exclusive competence of national
courts, which will decide in each case based on national
law. Article 325(1) and art. 325(2) of the TFEU, a di-
rectly applicable provision, merely lays down general
requirements by obliging the member states “to coun-
ter illegal activities affecting the financial interests of
the EU through effective and deterrent measures, and
to take the same measures to counter fraud affecting
the financial interests of the EU as they take to combat
fraud affecting their financial interests”'®, hereby es-
sentially declaring the principles of effectiveness and
equivalence applicable in the area of criminal justice.
These principles certainly set limits to the procedural
and institutional autonomy of the member states in the
interest of more effective enforcement of EU law at the na-
tional level.

However, their main disadvantage is that compliance
can often only be verified retrospectively and on a case-
by-case basis in the framework of the court proceedings.
They cannot be considered an appropriate substitute for
the non-existing precise requirements in EU legislation,
despite the groundwork laid with the adoption of the
PIF directive establishing minimum rules concerning

sanctions. In consequence, some offences could be
sanctioned more severely or leniently in some member
states than in others. For example, an offence might be
sanctioned by imprisonment in one member state and
by a simple administrative fine in another one. Although
legally possible given the great diversity of legal tradi-
tions and ethical views throughout the EU and in the
absence of more advanced harmonisation in this area,
this divergent judicial practice would still be hard to
justify from a perspective of material justice.

For that reason, it cannot be ruled out that the
EPPO might, in the long term, attempt to influence
the sanctions and sentencing by requesting senten-
ces of a specific severity or through plea-bargaining,
where it is permitted. The EPPO might as well request
from the national court to apply a specific sanction
foreseen in guidelines reflecting the judicial prac-
tice of certain member states and the CJEU case law
in fraud cases [3, p. 224]. One can assume the EPPO
might strive to achieve a certain degree of coherence
to underline the gravity of the prosecuted offences and
create the necessary deterrent effect. This develop-
ment will certainly depend on the EPPQ’s ability to
implement a prosecution strategy across the EU. The
necessary guidelines referred to in the present article
should ideally be established by an advisory council,
constituted by the EPPO and representatives of the
national prosecutor offices, with the aim to foster an
atmosphere of cooperation. Inspiration could be drawn
from other areas of EU law, in which this approach is
applied, such as data protection and those characte-
rised by a high degree of technicity.

Cooperation

Cooperation with other EU bodies. The EPPO may
establish and maintain cooperative relations with insti-
tutions, bodies, offices or agencies of the EU consistent
with their respective objectives in so far as necessary
for the performance of its tasks. Cooperation expressly
includes the exchange of information. There are practi-
cal reasons for foreseeing such cooperation, namely the
possibility of taking advantage of specialised knowledge
and resources available to other EU bodies. Mutual assis-
tance is very common among EU agencies, to the point
that it is often explicitly envisaged in the EU treaties or
the founding regulations. Where this is not the case, the
principle of sincere cooperation, enshrined in art. 4(3)
of the TEU, may be invoked. The EU bodies operating in
the area of home affairs, in particular those involved
in the fight against criminality, are most likely to be-
come “privileged partners”. Whilst the EPPO regulation
itself envisages such cooperation and contains specific
provisions to that effect, details are set out in working
arrangements of a technical and (or) operational nature

to be agreed between the EPPO and the counterpart, as is
the case of many EU agencies. Article 99(3) of the EPPO
regulation contains a caveat, specifying that the working
arrangements may neither form the basis for allowing the
exchange of personal data nor have legally binding
effects on the EU or its member states.

It should be stressed that cooperation with the EPPO
is also essential for the EU bodies operating in this area,
as they do not have the autonomous power to initiate
an investigation. The mission of the latter is essentially
limited to supporting and coordinating. In turn, com-
petent national prosecutors and national police forces
investigating and prosecuting serious crimes can only
act upon arequest, and thus they necessarily rely on the
EPPOQO’s power to launch its investigations and prosecu-
tions. To some extent, with its investigative and prose-
cuting powers the EPPO fills a sensitive gap at the EU
level in the fight against cross-border crime. Notwith-
standing this positive aspect, it is worth noting that the
EPPO and the EU bodies operating in the area of home

8ciEU judgment of 5 December 2017 in case C-42/17, M.A.S. und M.B., EU: C:2017:936. Para 30.
CJEU judgment of 17 January 2019 in case C-310/16, Dzivev a.o., EU: C:2019:30. Para 30.
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affairs share a common trait that could be regarded as
a gap intentionally created by the EU legislator to pre-
serve national sovereignty, which is the lack of coercive
powers. Instead, recital 69 of the EPPO regulation stipu-
lates that this EU body should rely on national authorities,
including police authorities, hereby reproducing what is
already laid down in primary law, namely, the exclusive
responsibility of the competent national authorities as
regards the application of coercive measures.

Eurojust. It is an EU agency operating in accordance
with art. 85 of the TFEU and Regulation (EU) 2018/1727
of the European Parliament and the Council of 14 No-
vember 2018 on the European Union Agency for Crimi-
nal Justice Cooperation, replacing and repealing Council
decision 2002/187/JHA (Eurojust regulation). It works
with national authorities to combat a wide range of
serious and complex cross-border crimes involving two
or more countries. The cases brought to Eurojust con-
cern crimes such as terrorism, cybercrime, trafficking
in human beings, drug trafficking, crimes against the
financial interests of the EU, migrant smuggling, en-
vironmental crime, money laundering, swindling and
fraud. Eurojust offers operational support throughout
the different stages of cross-border criminal investi-
gations, providing prompt responses, an on-call coor-
dination service that is permanently operational and
assistance with the preparation of judicial cooperation
requests, including official translations. Furthermore,
Eurojust can accommodate complex forms of assistance
and coordination mechanisms, which may be combined
as required to support major operations. Eurojust can
coordinate parallel investigations, organise coordina-
tion meetings involving the judicial authorities and law
enforcement concerned, and set up and (or) fund joint
investigation teams in which judicial authorities and law
enforcement work together on transnational criminal
investigations based on a legal agreement between two
or more countries and plan joint action days, steered
in real time via coordination centres held at Eurojust,
during which national authorities may arrest perpetra-
tors, dismantle organised crime groups and seize assets.

Eurojust is undoubtedly a privileged partner for
the EPPO. Their relations are explicitly addressed in
art. 100 of the EPPO regulation. Specific provisions re-
garding their cooperation are laid down in the Eurojust
regulation as well. In operational matters, the EPPO
may associate Eurojust with its activities concerning
cross-border cases, including by sharing information,
such as personal data, on its investigations. The EPPO
may invite Eurojust or its competent national member(s)
to provide support in the transmission of its decisions or
requests for mutual legal assistance to, and execution in,
member states of the EU that are members of Eurojust
but do not take part in the establishment of the EPPO,
as well as third countries. Furthermore, it is foreseen
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that the EPPO shall have indirect access to information
in Eurojust’s case management system. Eurojust has
its headquarters in the Hague, a circumstance that had
urged some voices to call for the seat of the EPPO to be
placed in the same city. It remains to be seen whether the
geographical distance will pose obstacles to cooperation.

As already indicated in the introduction, Eurojust
shares a similarity with the EPPO in that the EU treaties
presuppose their existence. Interestingly, art. 86 of the
TFEU stipulates that “the Council, by means of regula-
tions adopted under a special legislative procedure, may
establish an EPPO from Eurojust”. The last part of the
sentence raises questions as regards the feasibility of such
an approach, given the fact that both are EU entities inde-
pendent from one another [17, p. 87]. Given the sensitivity
involving the creation of the EPPO and the length of the
process involved, it cannot be ruled out that at the time
of the drafting of the Treaty of Lisbon, it was not fully
clear how exactly this task would be achieved. In any
case, recital 10 of the EPPO regulation provides some
clarifications in the sense that, in the EU legislator’s
view, “this implies that this regulation should establish
a close relationship between them based on mutual co-
operation”. To ensure such cooperation, the European
Chief Prosecutor and the President of Eurojust are re-
quired to meet regularly to discuss issues of common
concern. The details specifying the extent to which the
EPPO may rely on the support and resources of the ad-
ministration of Eurojust have been laid out in a working
arrangement concluded in February 2021.

Several provisions of the Eurojust regulation hint at
the risk of possible overlaps in the competencies of both
EU agencies, which is the reason why art. 100(1) of the
EPPO regulation specifies that cooperation shall take
place “within their respective mandates”. In general, as
can be inferred from recital 8 of the Eurojust regulation,
this EU agency appears to exercise rather a subsidi-
ary competence, for instance, where crimes involve the
member states that participate in the enhanced coope-
ration on the establishment of the EPPO and NPMS (at
the request of the EPPO or the NPMS). Whenever the
EPPO is not competent or where, although the EPPO
is competent, it does not exercise its competence. For
obvious reasons, the NPMS may continue to request
Eurojust’s support in all cases regarding offences af-
fecting the financial interests of the EU.

OLAF. The European Anti-Fraud Office (OLAF) is a di-
rectorate-general of the Commission that combats fraud,
corruption and other similar illicit activities in the EU. It
is responsible for monitoring the affairs of the EU insti-
tutions and investigating any possible instances of fraud,
corruption and financial misconduct within the EU in-
stitutions to protect the financial interests of the EU.
OLAF conducts its investigations in close coopera-
tion with the relevant agencies of the member states.
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According to its recently amended legal framework?’,
OLAF investigates the following matters: all areas of EU
expenditure (the main spending categories are struc-
tural funds, agricultural and rural development funds,
direct expenditure, and external aid); EU revenue, in
particular customs and illicit trade in tobacco products
and counterfeit goods; suspicions of serious miscon-
duct by EU staff and members of the EU institutions.
The investigations carried out by OLAF aim at enabling
financial recoveries, disciplinary and administrative ac-
tion, prosecutions and indictments. It must be point-
ed out that OLAF has no law enforcement powers, nor
does it have any power to bring a prosecution. Instead,
OLAF may make recommendations to jurisdictions that
a prosecution should be brought [18, p. 280]. The EPPO,
on the contrary, has those prosecuting powers, which
makes it a precious ally for bringing criminal offences
to justice.

The relationship between the EPPO and OLAF is
based on mutual cooperation within their respective
mandates and information exchange. OLAF tends to give
priority to investigations carried out by public prose-
cutors. As a rule, where the EPPO conducts a criminal
investigation, OLAF shall not open any parallel ad-
ministrative investigation into the same facts. In the
course of an investigation by the EPPO, the EPPO may
request OLAF, under OLAF’s mandate, to support or
complement the EPPO’s activity in particular by provid-
ing information, analyses (including forensic analyses),
expertise and operational support [19, p. 245]. Where
the EPPO does not conduct any investigations, it may
provide information to OLAF to conduct administrative
investigations, enabling the latter to consider taking
adequate administrative measures. Due to its power
to carry out administrative investigations with the EU
institutions, agencies and bodies (but also in countries
with which the EU has a special relationship), OLAF
constitutes a sort of “administrative arm” on which the
EPPO can rely. Details of this cooperation are laid down
in a working arrangement concluded on 5 July 2021.

Europol. 1t is the EU’s law enforcement agency, its
remit is to help make Europe safer by assisting law
enforcement authorities in the member states. Based
in the Hague, Europol operates under the provisions
laid down in Regulation (EU) 2016/794 of the European
Parliament and of the Council of 11 May 2016 on the
European Union Agency for Law Enforcement Coopera-
tion (Europol) (Europol regulation). The objectives of
this EU agency are to support law enforcement author-
ities by facilitating exchanges of information, providing
criminal analyses, as well as helping and coordinating
cross-border operations; to become the EU’s criminal in-
formation hub by identifying common information gaps
and investigation priorities; to develop further as an EU

centre for law enforcement expertise by pioneering new
techniques, as well as facilitating knowledge sharing and
quality training in specialist areas like terrorism, drugs
and euro counterfeiting.

The EPPO shall establish and maintain a close rela-
tionship with Europol as well. To that end, both entities
have concluded a working arrangement in January 2021
setting out the modalities of their cooperation within
the limits of their respective legal frameworks and man-
dates. Where necessary for its investigations, the EPPO
shall be able to obtain, at its request, any relevant infor-
mation held by Europol concerning any offence within
its competence, and may also ask Europol to provide
analytical support to a specific investigation conduct-
ed by the EPPO. The cooperation may, in addition to
this exchange of information, in particular, include the
exchange of specialist knowledge, general situation re-
ports, information on criminal investigation procedures,
information on crime prevention methods, the partici-
pation in training activities as well as providing advice
and support, including through analysis, in individual
criminal investigations.

Cooperation with non-participating member
states. As already explained, the creation of the EPPO
took place as an enhanced cooperation congruent with
art. 86(1) of the TFEU, which implies that some member
states do not participate in this project. Nonetheless,
this fact alone is not a valid reason for preventing co-
operation, in particular in an important area such as
fighting crime. Furthermore, it must be borne in mind
that, irrespective of the specific distribution of com-
petencies within any legal order, the protection of the
financial interests of the EU is a concern shared by all
the member states. Consequently, art. 105 of the EPPO
regulation lays down provisions regulating the EPPQ’s
relations with NPMS that merit a more detailed expla-
nation here. As follows from these provisions, non-par-
ticipation does not preclude cooperation: art. 105 of the
EPPO regulation expressly states that the EPPO may
conclude working arrangements with those member
states, which may in particular concern the exchange
of strategic information and the secondment of liaison
officers to the EPPO. Moreover, it is stipulated that the
EPPO may designate, in agreement with the competent
authorities concerned, contact points in NPMS to faci-
litate cooperation in line with the EPPO’s needs.

It is another question whether an NPMS is legally
obliged to cooperate with the EPPO if the EPPO were to
seek judicial cooperation with them in any given case.
What seems problematic in this regard is the provision
of art. 20(4) of the TEU which states that “acts adopted
in the framework of enhanced cooperation shall bind
only participating member states”. In principle, it could
be invoked as an argument against cooperation. To that,

2Regulation (EU, Euratom) 2020/2223 of the European Parliament and of the Council of 23 December 2020 amending Regula-
tion (EU, Euratom) No. 883/2013, as regards cooperation with the European Public Prosecutor’s Office and the effectiveness of the

European Anti-Fraud Office investigations.
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one may respond that, firstly, art. 105(3) of the EPPO
regulation appears to contain an implicit assumption
that judicial cooperation between the EPPO and the
NPMS will require the adoption of a separate legal in-
strument, a solution liable to provide for some legal
certainty. However, setting out the details of cooperation
in separate legal instruments with the ensuing diversity
of rules might make the relations with the authorities of
the NPMS more difficult, unless the EPPO opts for us-
ing a sort of “template” or “model agreement” aimed
at reducing the heterogeneity of applicable rules. Se-
condly, it should be noted that this provision obliges
the member states that take part in the enhanced co-
operation to notify the NPMS that the EPPO will act
as a competent authority in criminal matters falling
under the competence of the EPPO. By so doing, they
guarantee that the NPMS is aware of the fact that the
EPPO has henceforth assumed the role formerly exer-
cised by a national authority and, consequently, acts as
a sort of “legal successor” as far as the prosecution of
a certain category of crimes is concerned. This provi-
sion is useful, as it might not always be obvious which
authority is in charge, in particular at the beginning
of the EPPO’s operations.

The question that still remains open concerns the
legal effect of such a unilateral notification. In the au-
thor’s view, the principle of sincere cooperation is en-
shrined in art. 4(3) of the TEU and speaks in favour of
a legal obligation upon the NPMS to cooperate with
the EPPO?!. The purpose of the notification is to indi-
cate the authorities in charge and consequently to en-
sure the proper functioning of the system under which
the financial interests of the EU are meant to be protect-
ed. The same applies to the conclusion of the agreement
in question, without which any cooperation would not
be possible. Since, according to the principle of sin-
cere cooperation, “the member states shall facilitate
the achievement of the EU’s tasks and refrain from any
measure, which could jeopardise the attainment of the
EU’s objectives”, it is logical to assume that member
states must actively cooperate with the EPPO when-
ever their involvement is required. More importantly,
they must refrain from placing obstacles for the EPPO’s
activities.

In this context, it is noteworthy that recital 110 of
the EPPO regulation requires the Commission to play
an active role in fostering sincere cooperation through
“proposals”, to ensure effective judicial cooperation
in criminal matters between the EPPO and the NPMS.
Given the lack of clarity as to how to attain these ob-
jectives, it cannot be ruled out that it will be for the
Commission to develop the necessary mechanisms. This
task could entail the provision of technical support in
the drafting of the legal instrument referred to above
that shall lay down the rules governing the cooperation.

The role of the CJEU could be to specify the scope of this
principle by way of an interpretation of art. 4(3) of the
TEU [20, p. 294]. More concretely, the CJEU could guide
us as to what the member states must do to ensure that
the EPPO can exercise its functions effectively. In ge-
neral, the Commission, as “guardian of the EU treaties”, is
destined to assume a central role in enforcing compliance
through infringement proceedings, by invoking art. 258
of the TFEU, against those member states that might be
reluctant to act in a spirit of sincere cooperation, whe-
ther they are NPMS or not. The Commission is the in-
stance that intervenes on behalf of the EPPO if a member
state does not respond to requests for information [21].

The EPPO’s role as the “legal successor” of national
prosecuting authorities in investigation cases might
pose practical difficulties when it comes to exchanging
information and other ways of mutual support. Because
the EPPO shall be the competent authority in respect
of cases falling within its jurisdiction, it would logical
to assume that the EPPO will be the contact point for
any requests for assistance. Difficulties might arise if
evidence from a specific member state is requested by an
NPMS for an investigation when the EPPO does not have
that evidence at the central level. The submission of that
evidence would necessarily involve the decentralised
level and would require a high degree of cooperation, as
the EPPO would be entirely dependent on the national
authorities.

Another issue that the EPPO is likely to encounter
is the risk of parallel proceedings at supranational and
national levels if an NPMS happens to investigate the
same or a related matter. This might potentially lead
to conflicts of jurisdiction. To avoid unnecessary dupli-
cation of efforts and a waste of resources, it might be
advisable to relinquish jurisdiction in favour of either
the EPPO or the national authority of the NPMS. Since the
protection of the financial interests of the EU remains a
common interest of all member states, there is no objec-
tive reason for keeping criminal proceedings running in
parallel. However, it is worth noting in that respect that
whilst art. 26(1) of the EPPO regulation obliges an EDP
to initiate an investigation where there are reasonable
grounds to believe that an offence is being or has been
committed in a member state (so-called principle of
legality), there is no provision allowing the closure
of a case because the same case is being or has been
investigated by the authorities of an NPMS. This situ-
ation might prove inconsistent with the ne bis in idem
principle enshrined in art. 50 of the Charter. Therefore,
the EPPO and the respective NPMS will necessarily have
to coordinate their course of action in the interest of
an efficient prosecution and the safeguarding of fun-
damental rights.

In addition to the above considerations, it is impor-
tant to stress that other mechanisms of judicial coope-

2 Opinion of Advocate General Pikamie in case C-404/21, INPS and Repubblica Italiana, EU: C:2022:542 regards the role of the
principle of sincere cooperation and the possibility to invoke this principle to overcome regulatory gaps.
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ration in criminal matters, such as the European arrest
warrant and the European investigation order, continue
to apply to most of the NPMS. The same is the case
for the Convention on mutual assistance in criminal
matters between the member states of the European
Union, its aim is to encourage and facilitate mutual
assistance between judicial, police and customs authori-
ties on criminal matters and to improve the speed and
efficiency of judicial cooperation. Therefore, the EPPO
could rely on these mechanisms in criminal proceedings
through the intermediary of an EDP acting under the
provisions of his national legal system. This is one of
many examples in which the EDP’s double function as
a national and European prosecutor might prove bene-
ficial for the fulfilment of the EPPO’s tasks.
Cooperation with third countries. It is an area that
plays an important role, in particular bearing in mind
the many projects financed by the EU in those countries,
which are generally subject to the scrutiny of the Court
of Auditors given the proper allocation of resources. The
protection of the financial interests of the EU cannot
stop at its external borders. Having said that, it is not
difficult to imagine how much more challenging must
be the investigations concerning fraud, corruption and
any other illegal activity affecting those financial inte-
rests if these crimes are committed in third countries, in
which the influence of the EU and its member states is
limited, as it touches upon the sovereignty of those third
countries. The same applies to the recovery of ill-spent
EU money. For that reason, cooperation with the compe-
tent judicial authorities of third countries is crucial. To
mention a practical example, it is known that the United
Kingdom will continue to receive funds from the EU
even though it is no longer a member state. To fight
against irregularities, fraud and other criminal offen-
ces affecting the financial interest of the EU, the Trade
and cooperation agreement (TCA) concluded with the
United Kingdom contains specific provisions that confer
certain powers of investigation to both the Commission
and OLAF in the territory of what is now a third country
(art. UNPRO 4.2(1) of the TCA). Interestingly, the TCA
does not mention the EPPO at all, which is not surprising
because of the United Kingdom’s initial opposition to
this integration project. However, it cannot be ruled out
that the EPPO might nevertheless intervene indirectly in
certain cases that involve funding under EU programmes
(art. UNPO 4.2(12) of the TCA), namely through the
intermediary of its EDPs acting within their respective
national judicial systems. The following explanations
will shed light on how this might happen in practice.
Given the fact that dealing with a supranational body
might be an unfamiliar situation for some third coun-
tries, it is necessary to ensure that the EPPO will be
accepted as an equal partner and that its role will not
be undermined, for example by addressing the judicial
authorities of the member states instead. Whereas the
principle of sincere cooperation, enshrined in art. 4(3) of

the TEU, may be interpreted as imposing a legal obliga-
tion upon any NPMS to cooperate with the EPPO in its
quality as the “legal successor” of national authorities of
participating member states as regards the prosecution
of specific criminal offences, nothing equivalent applies
to the external relations with third countries. There-
fore, unless otherwise prescribed, nothing prevents third
countries from resuming their cooperation with the EU
member states and ignoring the EPPQO’s existence. To
offset these disadvantages, the EU legislator has de-
veloped several mechanisms that will be explained in
detail below.

As a general rule, the EPPO can exercise its compe-
tence when offences against the financial interests of the
EU falling within the material scope of the EPPO regu-
lation have been committed in the territory of one or
several member states. This follows from the principle of
territoriality in criminal law (territorial theory), adapted
to take into account the conferral of competencies to a
supranational body with the adoption of the EPPO regu-
lation. The extent of the EPPO’s exterritorial jurisdiction
is defined in art. 23(b) and art. 23(c) of the EPPO regu-
lation. According to these provisions, the EPPO shall
be competent where the offences were committed by
a national of a member state, provided that the mem-
ber state in question has jurisdiction for such offence
when committed outside of its territory, or outside the
territories of one or several of the member states by
a person who was subject to the Staff regulations or the
Conditions of employment, at the time of the offence,
provided that a member state has jurisdiction for such
offences when committed outside its territory. This es-
sentially implies that the EPPO has competence in this
situation where EU citizens and EU officials are involved.
It is an adaptation to a supranational environment of the
well-known principle of criminal law, whereby a state
has jurisdiction over its national wherever it may be and
hence can hold it accountable for its criminal misdeed
wherever committed (personal theory). As a result, lo-
cally employed staff, contractors, interims, seconded
national experts and trainees who are not EU citizens
and who are not subject to the Staff regulations or Con-
ditions of employment in principle do not fall under the
EPPO’s competence [22, p. 171].

Whilst the mandate of the EPPO concerning criminal
offences linked to third countries is set out in art. 23 of
the EPPO regulation, it should be reminded that the
EPPO will have to exercise its extraterritorial jurisdiction
in compliance with international law and, in particular,
within the legal framework of bilateral agreements with
those third countries, aimed at making the necessary
judicial cooperation possible. Cooperation in criminal
matters, often articulated in the form of mutual legal
assistance, might potentially take place within the exis-
ting agreements concluded in the framework of the
Council of Europe and the United Nations. However,
given the special nature of the EPPO as a supranatio-
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nal body in the service of the EU (and the participating
member states), it is obvious that the EU had to resort
to varied techniques to enable the EPPO to assume its
external role as its representative in criminal matters. In
other words, a legal solution had to be developed to en-
sure that the EPPO would be recognised as a partner in
this judicial cooperation. This was of particular impor-
tance, as cooperation within the meaning of the EPPO
regulation implies several activities, such as the ex-
change of strategic information, the designation of con-
tact points in third countries and the secondment of
liaison officers. With art. 104 of the EPPO regulation, the
EU legislator has come up with three creative solutions
that still have to stand the test of practice.

The first solution envisaged by art. 104(3) of the
EPPO regulation is the conclusion of specific interna-
tional agreements, which is the traditional way in in-
ternational relations to establish judicial cooperation.
This provision states that international agreements with
one or more third countries concluded by the EU or to
which the EU has acceded under art. 218 of the TFEU in
areas that fall under the competence of the EPPO, such
as international agreements concerning cooperation
in criminal matters between the EPPO and those third
countries, shall be binding on the EPPO. This EU body
honours the commitments entered into by this suprana-
tional organisation in its relations with third countries,
as far as its area of responsibility is concerned.

However, there might be situations in which an agree-
ment enabling the EPPO to act on behalf of the EU and
its member states might not yet exist. Because the EPPO
was established not long ago, this might be the most
common scenario at this point. Article 104(4) of the
EPPO regulation covers these situations, specifying that
the member states shall, if permitted under the relevant
multilateral international agreement and subject to the
third country’s acceptance, recognise and, where appli-
cable, notify the EPPO as a competent authority for the
implementation of multilateral international agree-
ments on legal assistance in criminal matters concluded
by them, including, where necessary and possible, by
way of an amendment to those agreements. This provi-
sion takes into account the fact that the designation of
the EPPO as the counterpart of a third country’s authori-
ties will generally be subject to the latter’s acceptance,
as otherwise such a course of action would run counter
to the principle pacta tertiis nec nocent nec prosunt
in public international law, laid down in art. 34 of the
Vienna convention on the law of the treaties, according
to which a treaty does not create obligations or rights
for a third state without its consent?? [23].

The aforementioned provision of the EPPO regula-
tion must be interpreted in light of recital 109 which
calls upon the member states to act in the spirit of sin-
cere cooperation by facilitating the exercise by the EPPO

of its functions, pending the conclusion of new interna-
tional agreements by the EU or the accession by the EU
to multilateral agreements already concluded by the
member states, on legal assistance in criminal matters.
It is important to note in this context that the EU legislator
seems to have been perfectly aware of the fact that the ob-
jective to allow the recognition of the EPPO as the autho-
rity in charge on the EU’s side might face factual or legal
obstacles, in certain cases even requiring the amend-
ment of agreements already in force. The second solu-
tion is laid down in art. 104(4) of the EPPO regulation
and rests on the idea that the EPPO is the legal successor
of the national authorities, a concept that has already
been discussed in this paper in connection with the
relations between the EPPO and the NPMS. In any case,
it appears that for this concept to be successfully im-
plemented in the area of external relations of the EU,
it should be necessary to allow the EPPO to exhort the
Commission and the Council to conclude agreements
with several third countries of interest.

Having said this, it would be perhaps naive to as-
sume that third countries would unconditionally accede
to the EU’s demands to recognise the EPPO as their
counterpart when it comes to the investigation and pro-
secution of criminal offences. The EU legislator seems
to have taken this issue into account by including a
third solution in art. 104(5) of the EPPO regulation.
According to this provision, in the absence of an agree-
ment referred to in para 3 or a recognition referred to
in para 4, the handling EDP may have recourse to the
powers of a national prosecutor of his or her member
state to request legal assistance in criminal matters from
authorities of third countries, consistent with art. 13(1)
of the mentioned regulation, and based on international
agreements concluded by that member state or appli-
cable national law and, where required, through the
competent national authorities. In that case, the EDP
shall inform and where appropriate shall endeavour to
obtain consent from the authorities of third countries
that the evidence collected on that basis will be used
by the EPPO for the purposes of this regulation. In any
case, the third country shall be duly informed that the
final recipient of the reply to the request is the EPPO.

This approach is based on the idea that EDPs have
a double function, as they exercise simultaneously the
competencies of a national prosecutor and those of
a prosecutor subject to the instructions of the EPPO,
acting in defence of the financial interests of the EU. In
their capacity as active members of the public prosecu-
tion service or judiciary of the member states, EDPs may
be “borrowed” by the EPPO in so far as they are required
to exercise their prerogatives foreseen in national law to
attain the EPPO’s missions. This includes resorting to all
legal possibilities set out in the international agree-
ments to which his respective member state is a party.

22CJEU judgment of 25 February 2010 in case C-386/08, Brita, EU: C:2010:91. Para 44 ; CJEU judment of 21 December 2016 in case

C-104/16 P, Council v Front Polisario, EU: C:2016:973. Para 100.
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It is possible to infer from the manner in which all three
avenues are listed that, firstly, there is a hierarchy be-
tween them and, secondly, the “borrowing” of an EDP for
the benefit of the EPPO constitutes an ad hoc solution
that only applies under the condition that the other two
avenues are barred. Furthermore, it is necessary to point
out that the EU legislator has stressed that this approach
requires the EDP to act in full transparency to both the
suspect and the authorities of the third country. Indeed,
mutual trust between the EPPO and the latter can only
be fostered if consent to this course of action is granted.
As ingenious as this third approach might appear, it is
obvious that, in the interest of legal certainty, mutual
trust should lead in the long term to the conclusion of
an agreement setting out the terms of the cooperation
and specifically foreseeing the intervention of the EPPO.

It should be stressed that in the meaning of art. 104
of the EPPO regulation, cooperation implies the possi-
bility to provide information or evidence in the posses-
sion of either the EPPO or the third country. However,
this provision expressly does not cover the extradition
of persons suspected of having committed a criminal
offence, as the EU legislator was of the opinion that
such a faculty should be left to the member states, not
just because the EPPO will not have its own detention
facilities or police officers, but because extradition has
traditionally been regarded as a sensitive area where
national authorities prefer to be in charge of the deci-
sion-making themselves due to the implications on their
bilateral relations with third countries. Furthermore, it
should be recalled that some member states are barred
from extraditing their nationals by their constitutional
law?®, just to mention a few considerations in support
of allowing the member states to keep this faculty de-
spite the EPPO being in charge of an investigation. The
third avenue of cooperation with third countries is laid
down in art. 104(5) of the EPPO regulation and described
above, and might prove useful in the future, as the EPPO
would be able to rely on the EDPs embedded in their
national judicial system as well as on other national re-

sources (infrastructure, staff, equipment, etc) to request
extradition. Indeed, art. 104(7) of this regulation states
that where it is necessary to request the extradition of
a person, the handling EDP may request the competent
authority of its member state to issue an extradition
request under applicable treaties and (or) national law.

As for the cooperation with third countries taking
place on a contractual basis, it should be observed that
the EPPO regulation distinguishes between interna-
tional agreements and working arrangements as the
two possible legal instruments. Those falling within the
first category are legally binding instruments concluded
by the EU as a whole pursuant to art. 218 of the TFEU
that set out the terms of the cooperation, whereas the
instruments referred to in art. 104(1) in conjunction with
art. 99(3) of the EPPO regulation merely deals with tech-
nical and (or) operational matters that aim to facilitate
cooperation and the exchange of information between the
parties, as already explained in this paper. To date,
the EPPO has concluded working arrangements with the
judicial authorities of a number of third countries,
such as the USA, Moldova, Ukraine, Albania, Georgia
and North Macedonia. The EPPO has prioritised the
conclusion of working arrangements with the authori-
ties of those third countries that it considers particularly
relevant for the fulfilment of its mission. The conclu-
sion of those working arrangements is possibly due to
the fact that the EPPO has been given legal personality
according to art. 3(2) of the EPPO regulation, which
allows this EU body to enter into legal commitments
in its own name instead of relying on the EU’s legal
personality. In that respect, the EPPO is similar to other
EU agencies and bodies that, as part of the wider phe-
nomenon of agencification in EU public administration,
carry out various tasks, even beyond the EU’s external
borders [1, p. 44]. By spelling out the subject matter of
the working arrangements that may be concluded, the
EU legislator has apparently aimed at preventing the risk
that EPPO might overstep its competencies.

General aspects concerning the functioning of the EPPO

Working languages. Like many other EU institu-
tions, agencies and bodies, the EPPO has established its
working language by the decision of 30 September 2020
on internal language arrangements, adopted on the ba-
sis of art. 107(2) of the EPPO regulation that requires a
two-thirds majority of the college members. According
to this decision, the working language for the opera-
tional and administrative activities of the EPPO shall be
English. Having said this, the decision in question takes
into account the fact that French is currently the wor-
king language of the CJEU by stipulating that the said lan-

guage shall be used along with English in its relations with
this judicial institution.

Legal personality and capacity. Further to the legal
personality referred to above, the EPPO has in each of
the member states the legal capacity accorded to legal
persons under national law according to art. 106(1) of the
EPPO regulation, which allows it, for example, to conclude
contracts for the acquisition of goods and services in the
framework of tender procedures. This is necessary in order
to be able to operate as an EU body in the member state but
particularly in Luxembourg, where it has its headquarters.
In this context, it should be mentioned that art. 106(2) of

23ee: CJEU judgment of 2 April 2020 in case C-897/19 PPU, Ruska Federacija, EU: C:2020:262. Para 13.
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the EPPO regulation refers to an important requirement
for any EU institution, agency and body, namely the con-
clusion of a headquarters agreement with the host member
state. It follows from this provision that the necessary
arrangements concerning the accommodation provid-
ed for the EPPO and the facilities made available by
Luxembourg, as well as the specific rules applicable in
that member state to the members of the college, the
administrative director and the staff of the EPPO, and
members of their families shall be laid down in the said
headquarters agreement. The agreement in question has
been concluded on 27 November 2020.

Luxembourg as the “judicial capital” of Europe.
Pursuant to art. 341 of the TFEU, the seat of the institu-
tions of the EU shall be determined by the common ac-
cord of the governments of the member states. Although
this provision refers exclusively to the “institutions”
within the meaning of art. 13 of the TEU, the member
states appear to have interpreted it as encompassing
agencies and bodies as well. However, the CJEU has re-
cently made clear that the competence to determine
the location of the seat of a body, office or agency of the
EU “lies not with the member states but with the EU
legislature, which must act to that end in accordance
with the procedures laid down by the substantively rele-
vant provisions of the EU treaties”**. This makes perfect
sense, as the power to adopt the founding act of any of
the entities referred to above logically implies the com-
petence to take a decision on its geographical location.
Founding acts usually expressly specify the seat of the
entity in question, as is the case in art. 106 of the EPPO
regulation. In this context, it should be pointed out that
the question as to which legal bases are applicable in
connection with the establishment of EU bodies, offi-
ces of agencies has already been extensively discussed
elsewhere by the author so readers are kindly invited to
consult this source [1, p. 44]. The question regarding the
specific legal basis for the establishment of the EPPO
has been explained in the introduction to this paper.

The (political) choice of Luxembourg as the host city
of a future EPPO was taken at the European Council
on 12 and 13 December 2003, simultaneously with the
selection of the Hague as the host city of Eurojust, even
though the wording of art. 86 of the TFEU (“establish
a European Public Prosecutor’s Office from Eurojust™)
could suggest that both entities would have to be based
in the same city. On the other hand, this phrase could be
interpreted as referring to the structure and powers of
the new EU body and not necessarily to its headquarters.

However, as already explained in this paper, the Council
opted for making the EPPO not just a department or
internal service of Eurojust but rather an autonomous
EU body with which it maintains close ties. Consequent-
ly, the decision taken by the Council has cleared any
remaining ambiguity concerning the legal nature of
the EPPO. As far as the location of the headquarters is
concerned, it is worth noting that the aforementioned
decision of December 2003 refers to an earlier decision
of the representatives of the Governments of the mem-
ber states, adopted in 1967, in which it is explicitly stated
that “shall be located in Luxembourg the judicial and
quasi-judicial bodies”?’. Against this background, it is
safe to conclude that this earlier decision paved the way
for the subsequent selection of the headquarters of the
EPPO throughout the process that led to its establish-
ment [24, p. 52]. This interpretation is confirmed by re-
cital 121 of the EPPO regulation, which refers explicitly
to both decisions. With the establishment of the EPPO
in Luxembourg City, besides the CJEU, the EFTA Court,
the Court of Justice of Benelux®® and, more recently, the
Court of Appeal of the Unified Patent Court?’, this city
deserves henceforth being denominated the judicial
capital of Europe (for a comparative study of the pro-
cedural rules applied by various international courts,
see: [25]).

Transparency and public access to documents.
The EPPO must comply with the entirety of rules related
to good administration enshrined in art. 41 of the Char-
ter, in particular with those concerning transparency
and public access to documents, in addition to the ru-
les related to the EPPQO’s operational activities in the
framework of criminal investigations and prosecutions.
Article 109(1) of the EPPO regulation, therefore, pro-
vides that the Regulation (EC) No. 1049/2001 of the
European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council
and Commission documents shall apply to documents
other than case files, including electronic images of
those files, that are kept by the EPPO in accordance
with art. 45 of the EPPO regulation. Furthermore, as has
already been mentioned in this paper, this EU body will
have to abide by the rules on the protection of personal
data, a subject particularly sensitive in the area of cri-
minal investigations and prosecutions, and to cooperate
with the EDPS, whose participation is explicitly foreseen
in several provisions of the EPPO regulation.

Staff rules. The rights and obligations of EPPO staff
are governed by art. 96-98 of the EPPO regulation. Ac-

24CJEU judgment of 14 July 2022 in case 743/19, Parliament v Council, EU: C:2022:569. Points 73, 74.

% Decision (67/446/EEC) (67/30/Euratom) of the representatives of the governments of the member states of 8 April 1965 on the
provisional location of certain Institutions and departments of the communities.

26The Treaty of 31 March 1965, relating to the institution and statute of a Benelux Court of Justice entered into force on 1 January
1974. The permanent seat of the court is in Luxembourg, where it holds hearings. The court is an international court which essential
role is to promote uniformity in the application of the legal rules which are common to the Benelux countries in a wide variety of
fields such as intellectual property law (trademarks and service marks, designs and models), civil liability insurance for motor vehic-
les, ?enalty payments, visas, collection of tax debts, protection of birds and equal tax treatment.

"See: Agreement on a Unified Patent Court.
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cording to its art. 96(1), the Staff regulations and the
Conditions of employment of other servants of the EU
(CEOS), and the rules adopted by agreement between
the institutions of the EU for giving effect to those Staff
regulations and the CEOS shall apply to the European
Chief Prosecutor and the European prosecutors, the EDPs,
the administrative director and the staff unless otherwise
provided in the EPPO regulation. Article 96(4) requires the
college of the EPPO to adopt implementing rules to
the aforementioned legal acts. This has occurred with the
college decision of 28 April 2021. In this context, it is worth
noting that the European Chief Prosecutor and its depu-
ties, as well as the European prosecutors, are engaged as
“temporary agents” in accordance with art. 2 of the CEOS,
whereas EDPs are engaged as special advisers in accor-
dance with art. 5,123, 124 of the CEOS. A special adviser is
a person who, by reason of his or her special qualifications
and notwithstanding gainful employment in some other
capacity, is engaged to assist one of the institutions of the
EU either regularly or for a specified period and who is
paid from the total appropriations for the purpose under
the section of the budget relating to the institution which
he or she serves. Furthermore, according to art. 98 of the
EPPO regulation, the EPPO may make use, in addition to its
own staff, of “seconded national experts” or other persons
put at its disposal but not employed by it. The “seconded
national experts” shall be subject to the authority of the
European Chief Prosecutor in the exercise of tasks related
to the functions of the EPPO. By the college decision of
22 September 2021, the EPPO has adopted rules govern-
ing the engagement of this type of staff. Finally, it should
be mentioned that Protocol No. 7 on the privileges and
immunities of the EU applies to the EPPO and its staff.
The recruitment of suitable staff encountered some
difficulties at the beginning, related mainly to the in-
sufficient funding of this EU body®® and the high cost
of living in Luxembourg, both factors that affected the
attractiveness of the EPPO as an employer. Whilst it
was initially assumed that some staff members of the
Commission and Eurojust would voluntarily seek as-
signment at the EPPO, this scenario has so far failed
to materialise. In general, recruitment of suitable staff

in Luxembourg appears to meet some difficulty, and
this situation let several actors — such as the Court of
Auditors and trade unions representing EU staff — to
demand tangible solutions, including a corrector coef-
ficient for Luxembourg, distinct from the one currently
applicable to Brussels. Another difficulty that the EPPO
had to face was the delay in the appointment of EDPs by
some member states, in particular, Slovenia [26, p. 209],
a situation which had to be addressed through political
intervention at various levels. At this point in time, the
process of appointment can be considered complete.

Case management system and other IT tools.
Having a case management system is of utmost im-
portance for prosecutors. In particular, such a system
must take into account the special nature of the EPPO,
allowing the sharing of information between the central
and decentralised levels. Given the fact that the work of
the EPPO is carried out in electronic form, a major focus
in the year 2021 was precisely on developing the case
management system and making it ready for the ope-
rational start. It is described as a complex set of tools
and applications that allows the European prosecu-
tors, EDPs and designated EPPO staff to work in com-
pliance with the EPPO regulation and the internal rules
of procedure. It enables the transfer of cases to and from
national authorities, the reception and processing of
information from other sources (including private par-
ties), automated translation and all of the case-related
workflows. The case management system allows the
EPPO to operate as a single office, making the case files
administered by EDPs available to the central level for
the exercise of its decision-making, monitoring, direc-
tional, and supervisory tasks. In addition to the case
management system, the EPPO developed and rolled
out several IT tools to facilitate and support operations:
a platform for the secure transfer of information (EPPO
box), crime report forms for the automated import of
information, an information exchange tool with other
judicial organisations such as Eurojust, Europol and
OLAF and an e-translation system for the automatic
translation of the registered cases.

The future of criminal justice

Possible extension of the EPPO’s mandate to
other serious crimes. One of the major advantages
of establishing the EPPO lies in the fact that a supra-
national body vested with powers of investigation and
prosecution will potentially manage to overcome the
barriers typically posed by differences in terms of the le-
gal system, language and culture. Driven by the interest
in protecting the common good, the EPPO will pursue
its mission with the support of the EU member states.
Furthermore, assigning those powers to a specialised
EU body could expect an increase in efficiency. Based

on the premise that these expectations are realistic,
one cannot resist the impression that the EU legislator
has fallen short in exploiting the EPPQ’s full potential.
Whilst the EU’s financial interests are certainly a mat-
ter of general concern that can be affected by crimi-
nal acts that transgress national boundaries, there are
other not less important interests that deserve equiva-
lent protection. In this context, it is worth referring to
art. 83(1) of the TFEU, a provision that allows the EU
to establish “minimum rules concerning the definition
of criminal offences and sanctions” in connection with

BEU Commission blocking the hiring of staff, says EPPO // Luxemb. Times. 22 Sept. 2021.
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serious crimes having a cross-border dimension, such
as terrorism, trafficking in human beings and sexual ex-
ploitation of women and children, illicit drug trafficking,
illicit arms trafficking, money laundering, corruption,
counterfeiting of means of payment, computer crime
and organised crime.

It is therefore surprising that the EPPO has seen
a clear limitation of its mandate from the very moment
of its inception. On the other hand, it should be point-
ed out that art. 86(4) of the TFEU contains a clause in
principle allowing for an extension of its powers to
include serious crimes having a cross-border dimen-
sion by means of a simplified amendment of the EU
treaties [27]. This aspect is a legislative novelty and
marks a major breakthrough with regard to previous
projects mentioned in this paper that were restricted to
the protection of the EU’s financial interests [28]. This
raises the question as to whether an extension of the
EPPOQO’s powers would be feasible to include the fight
against environmental crime [29], organised crime and
terrorism. The answer to this question depends on legal
and political factors. Although there are currently no
indications that there is a political will among the EU
member states to make use of this faculty, recourse to
art. 86(4) of the TFEU remains a legal option [30, p. 192].
According to this provision, a decision of the European
Council is necessary, adopted unanimously after obtain-
ing the consent of the Parliament and after consulting
the Commission. The decision to be taken would have
as effect to amend art. 86(1) of the TFEU which merely
mentions the fight against the EU’s financial interests
as the EPPO’s mission.

Considering that the EPPO has been established on
the basis of enhanced cooperation, this would lead to
the question as to what is to be understood by a “una-
nimous” vote, more concretely, whether the consent of
all EU member states would be required or only those
participating member states would be entitled to decide
in support of such an extension of powers. Although art.
86 of the TFEU is a lex specialis in respect of the rules of
title III of part VI concerning enhanced cooperation, this
provision explicitly states that the rules on enhanced
cooperation apply. As a consequence, the general rules
apply as far as they do not conflict with the specific pro-
visions laid down in art. 86 of the TFEU. Since neither
para 1 nor para 4 contains any guidance, it is neces-
sary to resort to the general provision of art. 330 of the
TFEU, which clearly stipulates that “unanimity shall be
constituted by the votes of the representatives of the
participating member states only”. Further guidance
can be found in the interpretation of the provisions on
enhanced cooperation given by the CJEU in the case
concerning the creation of the Unitary patent, where it

declared that “when the conditions laid down in Arti-
cle 20 TEU and in Articles 326 TFEU to 334 TFEU have
been satisfied <...> provided that the Council has not
decided to act by a qualified majority, it is the votes of
only those member states taking part that constitute
unanimity”%. In other words, it could be argued that
a unanimous vote by the member states participating
in enhanced cooperation would be sufficient to extend
the competence of the EPPO to other serious crimes
having a cross-border dimension such as those referred
to above, while the other member states would have to
abstain from voting [27]. Once the competencies of the
EPPO would have been extended, it would not be pos-
sible to have a “variable geometry” approach within the
EPPO in a way that the member states would participate
in different parts of its competence. In the same way,
non-participating member states that might later join
the EPPO would have to participate in it as a whole.
Such an approach would obviously require a legis-
lative amendment of the EPPO regulation itself, with
a view to specifying the crimes falling within the EPPO’s
jurisdiction. Whilst the EU legislature foresees minimum
rules concerning the definition of criminal offences and
sanctions, the principle nullum crimen sine lege, already
mentioned in this paper, requires crimes, for which
a sanction is foreseen, to be defined beforehand. Arti-
cle 2 of the EPPO regulation would have to be amended
in order to include a precise definition of cross-border
terrorism and to provide the necessary terminological
clarifications related to prosecutions in that area. In par-
ticular, art. 4 and art. 22 of the EPPO regulation, which
set out the EPPQO’s tasks and material competence,
would have to be amended, whereas the provisions
pertaining to institutional and organisational aspects
could remain untouched. An extension of the EPPQO’s
mandate would also require adjustments in terms of
budget and recruitment policy, as specialised staff would
have to be hired. Having said this, these considerations
remain strictly theoretical as long as there is no political
will among the participating member states to embark
on that path [31, p. 832]. However, it should be men-
tioned that the Commission has submitted in Septem-
ber 2018 a communication to the European Parliament
and the European Council containing an initiative to
extend the competencies of the EPPO to cross-border
terrorist crimes®, in which a number of proposals are
made, including some of the amendments mentioned
above. Although this communication does not legal-
ly qualify as a legislative proposal in the strict sense,
the institutional history of the EU teaches us that the
relevance of this type of initiative should not be under-
estimated. In any case, it would be wise to carry out a

2CJEU judgment of 16 April 2013 in joined cases C-274/11 and C-295/11, Spain and Italy v Council, EU: C:2013:240. Para 35.
39A Europe that protects: an initiative to extend the competencies of the European Public Prosecutor’s Office to cross-bor-
der terrorist crimes : communication of the Europ. Comission to the Europ. Parliament and the Europ. Council of 12 Sept. 2018,

COM(2018) 641 final.
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preliminary assessment of such a need before eyeing an
extension of the EPPO’s mandate [32, p.118].
European Criminal Court and European criminal
defence. The establishment of the EPPO has already led
to further demands in academic circles for the creation
of a European Criminal Court and an institutionalised Eu-
ropean criminal defence [10, p. 386; 33, p. 183]. The idea
of a European Criminal Court is explained by the con-
cernforsufficientsafeguardstocontrol Eurojust,Europol,the
European judicial network, OLAF and, in particular,
the EPPO in the future. This concern is reflected in the
Treaty of Lisbon, more concretely in lit c of art. 12 of the
TEU and para 1 second sentence of art. 263 and para 5 of
art. 263 of the TFEU. The idea of an institutionalised
European criminal defence is explained by the concern to
maintain a certain balance in procedural terms (so-called

Looking back at the

On 24 March 2022, the EPPO published its first an-
nual report>2, which gives an account of the office’s ope-
rational activities from 1 June to 31 December 2021. The
report provides an overview and statistical data on the
operational activities of the central office in Luxembourg
and all 22 participating member states. It also outlines
typologies identified in EPPO cases and recovery actions
regarding the proceeds of criminal activity. In the first
seven months of operation, the EPPO processed 2,832
crime reports. 576 investigations were opened, and 515
investigations were active by the end of the year. The
estimated damage to the EU’s budget was around 5.4 bln
euro, whereby 147 mln euro were seized upon request
by the EPPO. 95 European delegated prosecutors have
been appointed, who work in 35 EPPO offices in the 22
participating member states. Nevertheless, it should
be borne in mind that these numbers are updated on

equality of arms) in cross-border criminal proceedings.
The importance of the rights of defence was emphasised
by the legally binding nature of the judicial rights of the
Charter, in particular in art. 47 of the Charter. The prepa-
ration and gradual implementation of the Roadmap for
strengthening procedural rights of suspected or accused
persons in criminal proceedings®! also takes the impor-
tance of the rights of defence into account. As has already
been explained in detail in this paper, art. 41 of the EPPO
regulation refers to the rights of suspects and accused
persons that apply at the EU and national levels. Although
there is currently no legal basis for a European Criminal
Court or an institutionalised European criminal defence
system in the EU treaties, the concerns referred to above
should be taken into consideration as far as possible in
the further development of the EPPO and the rights of
suspects and accused persons in criminal proceedings.

first year of operation

a regular basis by the EPPO in order to better reflect the
current state of affairs.

The EPPO’s success can be best measured by the
number of convictions to which the prosecutions have
so far led in Croatia, Bulgaria, Latvia and Germany, of-
ten involving criminal activity in other member states
as well, such as Czechia and Romania. The convictions
are essentially related to subsidy fraud in connection
with the allocation of funds from the European Agricul-
tural Fund for Rural Development, procurement fraud
and VAT carousel fraud [34]. The sanctions imposed
on the perpetrators of these criminal offences include
several years of imprisonment as well as fines. These
cases are reported by the EPPO in official press releases
and very often echoed by the general press, contributing
to an increased visibility of the EPPQ’s activities in the
public sphere.

Conclusions

The establishment of the EPPO constitutes without
any doubt a milestone in the institutional history of
the EU. A supranational body has been set up, endowed
with the powers to prosecute criminal offences that
affect the financial interests of the EU. An important
gap in the institutional framework has been filled in so
far as the EPPO will complement the activities carried
out by other EU entities with investigative powers such
as OLAF, Europol and, most importantly, Eurojust. The
expected synergy effects resulting from the coopera-
tion between these entities will contribute to a more
efficient fight against crime across national borders.
The statistics related to the number of prosecutions as
well as the amount of money seized by the EPPO and

the supporting national authorities within such a short
period of time give reasons for optimism. The good re-
sults obtained by the EPPO to this date will hopefully
convince the member states that its creation was a good
investment and that cooperation truly pays off. As any
newly created body, the EPPO must find its place in the
complex institutional framework of the EU and demand
to be recognised as a valuable partner by all member
states, in a spirit of sincere cooperation. Both the Com-
mission and the CJEU are likely to play a crucial role in
the pursuit of this objective.

The EPPO’s success will hopefully motivate the EU
legislature to embark on more ambitious projects such
as the extension of this EU body’s mandate to include the

31Resolution of the Council of 30 November 2009 on a Roadmap for strengthening procedural rights of suspected or accused

persons in criminal proceedings.

32EPPO annual repost [Electronic resource]. URL: https://www.eppo.europa.eu/sites/default/files/2022-03/EPPO_Annual Re-

port_2021.pdf (date of access: 20.12.2022).
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fight against other criminal offences having cross-bor-
der relevance, for example, organised crime, terrorism
and environmental crime. For this purpose, a prelimi-
nary assessment of such a need should be carried out.
Furthermore, it would be worthwhile envisaging tack-
ling issues likely to hamper the EPPO’s functioning,
such as the current fragmentation of the rules on pro-
cedural and substantive criminal law. A decisive ap-
proach should be undertaken with a view to creating
a uniform set of rules governing the criminal procedure,
going beyond what is already set out in the EPPO regu-
lation. Furthermore, an effort should be made to further
harmonise the typification of criminal offences in the
interest of legal certainty, thereby preventing the risk
that criminal proceedings be considered in breach of the
nullum crimen sine lege principle. Moreover, it would
be advisable for the EPPO to develop a sort of guidance
for national courts on how severely criminal offences

should be sanctioned, so as to foster a coherent judicial
practice throughout the EU, eventually preventing the
risk of forum shopping. All these measures would be
beneficial to the area of freedom, security and justice in
so far as they would strengthen the trust of EU citizens
in the institutions administering justice. It is necessary
to stress in this context that the creation of the EPPO
represents a contribution to increased accountability
of the EU towards its citizens and must therefore be
considered a profoundly democratic act.

According to recent public statements made by the
European Chief Prosecutor, the objective of the EPPO for
the next year is to consolidate the achievements made so
far. Whilst these achievements are indeed remarkable,
as the statistics show, the present paper has presented
a number of issues that the EPPO should raise with the
EU institutions involved in the legislative process with
a view to improving its effectiveness.
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