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K BOIMNPOCY O TPAKTOBKE NOHATUA "PEBEHOK"
B MEXXAYHAPOAHOM MNPABE

Oner CtapoeoitoB

C npuaATHeM KoHBeHun o mpasax pebenka B 1989 1.
MEXTyHApOAHOE cO00IECTBO NPU3HATIO HEeoOXoau-
MOCTB NIPEAOCTABIATH CHENUATBHYIO 3aIIUTY AETAM B CHITY
ux ¢uszndeckod W yMcTBeHHOH Hespenoctu. U toraa xe
HauboJiee OCTPO BCTAI BOIPOC 00 ONpe/eieHHH MOHATHS
"pebenok" B MexxayHapoaHoM npase. HecMoTps Ha TO, 9TO
oHATHE "pebeHOK" paccMaTpUBaETCs B COITUAIILHOM KOH-
TeKCTe, C IPaBOBOH TOUKH 3pEHUS OUEHb BAXKHO AATh OI-
penenenne JaHHOMY TEPMUHY HIIH XOTS OB 0003HAYUTD €10
BpEMEHHBIE TPAHMIE], TaK KaK peOEHOK KaK JTUYHOCTH
MONB3YETCA CHENHAaIbHBIMU IPaBAMHU, KOTOPEIE € IPHUCY-
1Y TONBKO B AaHHBIA NepHoA. TpyAHOCTh JaHHOTO ompe-
JieIIeHHs B MEeKAYHAPOAHOM MIPABE 3aKITI0YAETCS B TOM, UTO
CYIIECTBYIONINE MEX/Ty TOCYyAapcTBaMH OOIBINNE Pa3iIH-
qus B chepax KynbTyphl, B BOIPOCAX PENUTUH, B IOJTHTH-
YEeCKHUX, IPaBOBBIX CHCTEMAX (B YACTHOCTH, PA3ITHIHOE 3a-
KOHOJATeNHCTBO B OTHOIIEHHH abOpTOB) JeNaloT HEBO3-
MOXHBIM JaTh TOUHOE OMpPEACICHUE MTOHATHIO "pebeHoK",
KOTOPOE MOTJIO OB y/IOBIETBOPHUTE BCE 3aUHTEPECOBAHHEIE
cTopoHBL. TpaAUIIUOHHO B 3aKOHOAATENBCTBE FOCYAAPCTB
MOHATHE "peOeHOK" CBA3BIBACTCA C BO3PACTHBIM KPUTEPH-
€M, T. €. CYIleCTBYeT OIpee/IeHHbIN NEepHoA BPEMEHH, B
TEUEHHE KOTOPOTO JIUYHOCT CUUTAETCH pedeHKoM. Mex-
JYHApOJHOE MPaBO TaKXe B3AJIO 32 OCHOBY BpPEMEHHEIE
PaMKH U TIONBITATIOCEH AaTh ONpeelicHne TepMuny "pebe-
HOK'" ITyTeM yCTaHOBIEHUSA MOMEHTA, ¢ KOTOPOTO HaYHUHA-
€TCs MpaBoBasd 3alllUTa JeTel U KOI/la OHA 3aKaHYUBAETCH.

Jo mpunsatus KoHBeHIUM 0 npaBax pebGeHKa TOIHKO
Jexmapanuio mpas pebenka 1959 . ynomunana o ToMm, ¢
KaKoro MOMEHTa JIMIHOCTD cuuTaeTcs pebenkom. B ee npe-
amOyJe cKa3aHo, 4To "pebeHOK, BBUAY €ro (hH3UIECKOH 1
YMCTBEHHOH HE3PENOCTH, HyKAaeTCA B CHEUANBHON OX-
pane u 3a00Te, BKIIIOYas Ha/UIEXKAIIYIO IPABOBYIO 3aITUTY
Kak 710, TaK H mocie poxaenus” ' . UMeHHo Bompoc 00
OTIpeIeJIEHUH HAYaJIbHOTO NEPUOAA KU3HU peOeHKa BhI3-
BaJI cephe3Hble ebaThl pu oOcysxneHny npoekra Konsen-
| o TipaBax peberka. OH BO3HHUKAM B CBA3U C 00CYX/Ie-
nueM npeamOyisl u crarei | u 6 Konsennuu.

B 1980 1. Bo BpeM# IepBOHAYANHLHOTO OOCYKACHUS
npoekta KoHBeHnuu aeneranus Batukana npearokuna
nepeHecTy cnoBa Jexmapamuu mpas pebenka 1959 . "kak
JI0, TaK | TIOCJIE POXKACHUA" B OJJHH U3 aparpagoB npeam-
6yxp1 KonBeHIMH. DTO NpeUIOKEHUE Pa3AeIniIo yIacTHH-
koB Paboueli rpynmsl Ha ABa OJI0Ka TOCYAapCTB, IMEBITUX
IPOTUBONONOXKHEIE TOUKH 3PEHHS IO BOIPOCY O TOM, C
KaKoro MOMEHTA YEJIOBEUECKOE CYIECTBO CUUTATh pebeH-
KOM: C MOMEHTA 3a49aTUs UIU ¢ MOMeHTa poxaeHus. Cro-
POHHHKH NpeAnokeHns Barnkana 000CHOBBIBAIIN €T0 TEM,
YTO B UX HAIlHOHATILHBIX 3aKOHAX COAEPAKATCA MOIMKEHN,
3allUIIAoNHe npaBa pebeHKa ¢ MOMeHTa 3a4aTus. Jpy-
TUe NOAAEpKUBATH JAHHYIO MO3HIUIO MOTOMY, YTO OHa
ABIAETCA JOCTATOYHO HEHTpalIbHOH B Bompoce o6 abop-
Tax, KOHKPETHO HEe YKa3bIBas MOMEHT, ¢ KOTOPOTO HaUWHA-
eTCs 3alllUTa elle He pokAeHHoro pebenka. Hexotopsle
Jeneranuy HoA9epKUuBay, 4to Jexmapanus npas pebenka
1959 . yxe comepxxuT gaHHoe nonoxenue. C qpyroi cro-
POHBI, IPOTUBHUKHU JaHHOH MONPAaBKH CCHUIANUCH HA TO,

YTO HallHOHATHHOE 3aKOHOAATENLCTBO B BOIIpocax abop-
TOB BECbMa Pa3IUYHO U NPHHATUE 3TOTO MOIOXKEHHA MO-
MeIano ObI MHOTHM TOCYAapcTBaM paTU(pHUITUPOBATH UITH
npucoeauHuThC K Konsennuu. OHE NpeAnoKuIn KoMII-
POMUCCHBII BapHaHT: HE YIOMUHATH 0 HeM B KoHBeHnumy,
4TO U OBUIO CHENAHO 2.

Jluckyccnus TakKe pa3BepHyNach IMpH 0OCYXKACHUH
cTaTed 1, maroled ompeaencHHe TOHATHIO "peOeHOK".
IlepBoHauanbHO IPOEKT CTATbU 1, IpeAcTaBIEHHBIN Aele-
ranuei [Tompmm, onpenensan pebenka Kak "KakJoe Yeno-
BEYECKOE CYIECTBO C MOMEHTA €r0 POXKAEHHS A0 JOCTU-
JkeHHs 18-IeTHero Bo3pacTa, ECIH 10 3aKOHY €T0 rocyaap-
CTBa OH HE JOCTHUTAaeT CoBepllieHHoNneTHs panpie” * . Ta-
Kas TPaKTOBKa COOTBETCTBOBAJA APYTUM COITAIIEHUSAM O
IIpaBax 4YeJoBeKa, BKIoUas MexayHapoaHble TaKThl O Ipa-
Bax YelOBeKa, KOTOPBIE HE aKIIEHTUPOBAIH BHUMAaHUE Ha
3TOM BOIIPOCE, OCTABIAA €TI0 HA PpACCMOTPEHHE CaMUX To-
cynmapcets * . UckimroueHHeM ABIAeTcs AMepHUKaHCKas KOH-
BEHITUA O TIpaBax 4ernoBeka 1969 r, crates 4 (1) xotopoi
Halaraet Ha rocyAapcTBa-yIacTHUKH 0053aTeIbCTBO 3alllH-
IATH OPaBO HA )KU3HB "KaK MPaBUIIo, C MOMEHTa 3a4aThs’”.
Jeneranuu, NpuaepKUBaOIUEC] KOHIETIIUH, yCTaHABIU-
BAIOUIEH HAYalIo XKU3HU ¢ MOMEHTA 3a4aTus, BHOBb ITOCTa-
BHJIU BONIPOC O BKIIOUEHHUH 3TOT0 NOJIOKEHUS B OIpeelie-
Hue "pebenok”. Pasropesnruecs cnopsl OBLUTH JTOBOIBHO
yCHeIHo OpeKpaleHsl Aeneranueid Mapoxko, IpeanoKuB-
mel yOparh U3 Tekcra craThd 1, copMmymnupoBaHHON
TONBCKOH Aeneralueil, caosa "c MOMEHTa ero poxjaeHus"
4 TakuM 06pasoM pernuts npoGremy © . Tlpennoxkenune 65U10
IPHUHATO, U AaHHAA CTaTbhd CTala 3BydaTh Tak: "CormacHo
nacrosmeil KonpeHuu peGeHKOM SBIAETCS KaXKA0€ YeNo-
BEYECKOE CYIIECTBO A0 AOCTHXKEHHA 18-meTHero Bo3pac-
Ta, ECIH IO 3aKOHY €ro ToCy1apcTBa OH He AJOCTUTAeT Co-
BEPIICHHONETHA panbIe” 7.

Bormpoc 0 MUHNMaIEHOM BO3pacTe ObLT BHOBD TIOAHAT
BO BpeMs BToporo ureHus npoekra Konsenmuu. B 1989 .
Jeneranuu Manersl U CeHerana, noaaepKUBaeMble Ipes-
cTaBuTeneM BatukaHa, onSTh HONBITAINCH BHECTH NONPaB-
Ky B CTaThio 1 0 TOM, 4TOOBI peOEHKOM CUHMTATh YeJIOBE-
4eCKoe CYIIECTBO ¢ MOMeHTa 3auatus. Mx mpennoskeHue
He ObU1o mpuHATO. BMecTo 3TorO nmenerammeit OPIT 6b1n
IpeIOXKEH KOMIPOMHACCHBIA BapHAHT NOTHOCTHIO IPOIU-
THPOBATH B IpeamOyie Konsenuu Tpetuii maparpad Jex-
nmapanuu npas pebenka 1959 . Hekoropsle neneranun
(Uramms, Benecysna, Aprentuna, Ascrpus, Koxymous,
Eruner, Ceneran, KyBelT) noaaepxanu JaHHOE NPEIIO-
JKEHHE, apTYMEHTHPYS 3TO TEM, YTO MPAKTHUYECKH BO BCEX
HaIIMOHATLHBIX 3aKOHOAATENLCTBAX TAaK HIIH HHade obec-
TIeYUBACTCS 3allUTA ellle He PoXKAeHHOTO pedenka U Kon-
BCHIUS HE JOJDKHA HTHOPUPOBATH ATOT (akT * .

JlanHO€ npeanoxKeHne BCTPETUIIO CUIIBbHYIO ONIIO3U-
U0, 0COOCHHO cO CTOpoHB! ABcTpanuu, Kananer, Kutas,
Hanun, TP, Muauu, Hunepnanaos, Hopeeruu, LlBenuu
u CCCP. I'maBHBIMH X apryMeHTaMH# OBUIO TO, YTO EIIe HE
pOXXIeHHOT0 pebeHKa HENb3s MOTHOCTHIO0 OTOX/ECTBIATh
C TMYHOCTBHIO, 00Maaf0EH TTOTHBEIM KOMITIIEKCOM IIPaB, U
YTO OCHOBHOM Ilenb0 KOHBEHNINU ABIAETCSA BCE-TaKH Mpe-
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JOCTaBICHUE TIpaB U CBOOOJ HUEJOBEYECKOMY CYIECTBY
nocie ero poxjaeHusa. OHU CCBUTAUCH TaKXkKe Ha TO, UTO CO
BpeMeHu npuHATUA [eknapanuu 1959 r. nponrno yxe 30 ner,
OHa HepecMoTpeHa JaHHoW KoHBeHIued W mo3ToMy He
CIIEyeT CTPOTO NIPUACPKUBATHCS BCEX ee TIONOKEeHHH * .

Jeb6arsl 6611 HACTONBKO CHITBHBIME, UTO OBUIO TPH-
3HAHO HEOOXOAUMBIM CO3/1aTh CHENHUANBHYIO TPYIIY UL
HAXOXJeHHd KOMIOPOMHCCHOTO BapHaHTa. B Hee BolIIH
OPT, Upnaunusa, Utanus, Hugepnanasl, [onsina, IlBenus
u CIDA. CnennanbHas rpynna peKOMeHJ0Balla NPUHATH
TeKcT maparpada 9 npeamMOyIIbl B TAKOM BHE, B KAKOM 3TO
6110 pennoxeHo MeaeparuBHoii Pecybnuxoii ['epmann-
ell: "mpuHHMas BO BHUMaHHE, UTO, KaK yKa3aHo B Jlekma-
panuu mpaB pebeHka, "pebeHOK, BBUAY €ro (GHU3HIECKON 1
YMCTBEHHOH HE3peNOCTH, HyKAaeTCs B CHENUATBHON OX-
pane u 3a00Te, BKIIIOYas HaUIeXKaIIyIo TPABOBYIO 3aIIUTY
Kak 70, TaK H mocie poxaeHus” 1.

TocyaapcTBa cornacuauch Ha JaHHBIA TEKCT TOIBKO
Ha TOM OCHOBAHHUH, YTO OH JIOTIOIHHUTENLHO OYIeT pa3bsic-
HEH B NOJATOTOBHUTEIBHBIX Marepmanax ("travaux
preparatoires”) xk Konsenrmu. [TosToMy crienmansHoi rpyn-
oH OBLIO CAENIaHo CIIENYTOIIee 3asBICHUE, KOTOPOE 3aTEM
OBUIO BKITIOYEHO B OTYeT Beel Paboueii rpynmst: "Ipunu-
Masl TaHHBIH maparpadg npeamOynsl, Pabowas rpynmna He
HaMepeBalach HAHECTH yIIepO TOJIKOBAHUIO CTAThU | nnn
moboMy ApyroMy moJoxkenuio KoHBeHITHH rocynapcTsa-
Mmu-ygacTHUKaMu" ', KpoMe Toro, neneranus Bennkoopu-
Tanuu nonpocuia [IpaBosoii coBer OOH (United Nations
Legal Counsel) naTpb 3akirouenue o IpaBOMEPHOCTH BKIIO-
YEeHHS JAHHOTO MOJIOXKEHHS B TOATOTOBUTEIbHBIE MaTEPH-
anpl Pabouell rpynmel ¥ 0 IpUMEHEHNH JAHHOTO TOJIOXKE-
HUs B OyIyIeM, eclny BO3HUKHYT BONPOCH! IIPH TOIKOBA-
Huu crarbi 1 KonBennuu.

IIpaBoBoll COBET B CBOEM 3aKTIOUEHHU JaN CIETYIO-
AN KOMMEHTapHi: peaMOyIa Io00ro J0roBopa yKasbl-
BAET MOTHBEI 3aKIIOUEHHA JOTOBOpA, €T0 IETH U NPUHITH-
nel. [ToAroToBUTENbHBIE MAaTEPUATBL ABIAIOTCS AOMOIHH-
TEIbHBIMH CPEACTBAMH TOIKOBAaHUS NOJIOXKEHUHI AOTOBOpa
U K UX IIOMOIIH HpUOEraloT TONBKO B CIy4YasX, €CIH 3TH
TIOJIO’KEHUA HEACHBI WIIH JIBYCMBICIIEHHE! (cT. 32 Benckoi
KOHBEHIIUH O TIpaBe MEKTyHapPOAHBIX JI0OTOBOPOB 1969 1).
IToaToMy AOBONBHO HEOXKUAAHHO, YTO B MOATOTOBHTEIb-
HBIE MaTepHalbl BKIIOYACTCs TOIKOBAaHAE NpeaMOyIIbL, Tak
KaK OHa caMa SBIIETCA YaCThIO TONKOBaHHUS J0oroBopa. Tak-
JKE HEJIETKO OLEHUTh, KAKHE BBIBOJBI MOT'YT BIOCIEACTBUU
cJenarb ToCyAapcTBa NpH TOIKOBAaHUHU JOTOBOpa, €CIU
BKITIOUUTH JAHHBII TE€KCT B MOATOTOBUTENBHEBIE MaTepUa-
1el. TeM He MeHee B IpaBe U NPaKTUKE HE CYIIECTBYET 3all-
pellleHus IPOTUB BKIIOUEHUS TAKOTO NOIKEHUS B TOATO-
TOBUTENHHBIE MaTEPUANBL, XOTA ObUIO OBl JTy4Ille BHIHECTH
JaHHOE TOJNKOBaHUE nmaparpada mpeamMOyIbl B OTACIHHBINA
JOKYMEHT B KauecTBe Ipuiokenus: K KonseHnuu (B coot-
BETCTBHU O cTarbell 31 BeHckol KOHBEHITHH O IPaBe MEX-
JAyHAPOIHBIX JOTOBOPORB) 2 . OaHako Pabouas rpymmna oc-
TaBHJA CBOE 3aABJIECHUE B MOATOTOBUTENBHBIX MaTEpPHATIax.

Taxol CHOKHBIH KOMIIPOMUCCHBIN BApHAHT IPHUBET K
TOMY, 4TO JaHHBIH naparpad mpeamOynsl Konsenmmu cran
TOJIKOBAThCH PA3MUYHBEIMH TOCYAapCTBaMHU IO-Pa3sHOMY, B
3aBUCHMOCTH OT TOTO, KaKOH KOHIENIIUY O Havase XKU3HU
OHH IPUAECPKUBAIOTCA.

Bonpoc o 3amuTte erme He poxJAeHHOTO pedeHka
BHOBB BO3HHUK B KOHTEKCTe cTaTbu 6. B oTHOmMeHUN vacTu 1
CTaThH 6, KOTOpas IPU3HAET, "ITO KaXK/IbIi peOeHOK UMEET
IPaBO Ha XU3HB", TocydapcTBa €pa3y AOTOBOPUIHCH HE
MOJHUMATH BOIPOC O TOM, ¢ KAKOTO MOMEHTA HAUHHAETCA
JKU3HB. JIUCKyCcCHUs pa3BepHyIach BOKPYT YacTH 2 CTaTbu 6,
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KOTOpas 00A3bIBACT rocylapcTBa 00eceunBarh "B MaKkCH-
ManbHO BO3MOXKHOH CTENEHH BBDKHBAHUE U 3J0POBOE pas-
BUTHE pedeHKa", ¥, B YaCTHOCTH, BOKPYT TEPMHHA "BLDKH-
Banue". IlpeacraBurenu Mranuu u Batukana BHOBG ONBI-
TaJHCh CBA3ATH IPABO Ha BBLKUBAHHE C IIPABOM Ha JKU3HB,
KOTOpas AOCIDKHA 3allUINAThCA ¢ MOMEHTa 3adarus. OnHa-
KO ITPEATIOKEHHBIE IMHU TOTPABKHU OBIITH OTKJIOHEHH! Pabo-
yeli Tpynmoii . Tlpu stom mpeactaputens BeemupHOn
OpTraHU3alAHU 3[PaBOOXPAaHEHUS MOSCHUI, YTO TEPMUH "BBI-
JKUBaHUE" UMeeT CIelUanbHoe 3HaUeHUe B koHTekcTe Opra-
nusanuu Oovequnennsix Hanuii. On Bxirrodaet B cebs Ha-
Omrogenue 3a pa3BUTHEM pebeHKa, IPy/IHOE BCKAPMITHBA-
HUE, KOHTPOJIb 32 3a00IIEBAHUAMHE, HMMYHH3AITUIO, BOIPO-
CBI KOPMJICHHS H KEHCKOH IPpaMOTHOCTH |

ITpu noanucannu u parnduxanuu KoHBeHIUT HEKO-
TOpBIe TOCYAApCTBA CAENaNy 3aABIEHUS IO OBOAY TOIKO-
BaHHA €€ MOJIOXKEHUI B OTHOIIEHUU BOIpoOca O Hadaje
JKU3HU. ApreHTHHA caelana 3asBIeHUE O TOM, YTO CTarhs 1
"TONKYeTCA €10 B CBETE TOTO, UTO TepMUH "pebeHok” o3Ha-
HaeT 4eI0BEeYeCKOe CYIEeCTBO ¢ MOMEHTA 3a4aThs A0 J0C-
TwxkeHus 18-netHero Bo3pacrta”. I'BareMana caenana ana-
JOTUYHOE 3asABIEHUE, YKA3aB, UTO CTaThs 1 TONKyeTCs ero
B COOTBETCTBHH cO cTaTbel 3 ee KoHcTUTynHH, KoTopas
ITIACHT, YTO "TOCYAapCTBO FapaHTHPYET U 3alUINAET YeNOo-
BEYECKYI0 *KH3Hb C MOMEHTA 3a4atus...". Barukan noaaep-
JKan 3TH NOJOXKEHUs, 3asBUB, YTO OH NoHuMaeT KoHBeH-
IIUIO KaK JOKYMEHT, KOTOPBIH "TapaHTupyeT mpasa pebeH-
Ka KaK JIo, TaK ¥ mocie poxaeHus" b .

C apyroii ctoponsl, OpaHnus caenana 3asBICHUE,
4yTO cTaThsa 6 KoHBEeHIIUH "HE MOKET TOJIKOBATHCA KaK CO-
3/aromast 1000 MPENATCTBUE MO BEITOMHEHUIO MTOJOXKE-
HUH (paHITy3cKOro 3aKOHONATENbCTBA B OTHOIIEHUH 100-
POBOIBLHOCTH HpEPHIBaHUA OepeMEHHOCTH " . AHATIOTHYHOE
3asBneHue O0ouio cnenano Tyancom. Kuraii u Uanonesus
TaKKe CceNald OTOBOPKHU, UTO 3TOT BOIPOC OHU paccMar-
PHUBAIOT B COOTBETCTBUH ¢ MOIoKeHUsAMHU uX KoHcTHTY U,
KacaroIUMHCH INITAaHUPOBAHUS CEMBH U pasperieHus abop-
ToB. BermkoGpuranus parndunmposana Koasennuio ¢ 3a-
SBIEHUEM O TOM, YTO OHA TONIKyeT KOHBEHITUIO KaK IpHMe-
HUMYIO TOJIBKO K HENOBEUYECKOMY CYIIECTBY ¢ MOMEHTa
poxkaenus ¢ . OqHako GONBIIMHCTBO TOCYAAPCTB BOOOIIE
HE cAellaNny HUKAKHUX 3aABICHUH UM OTOBOPOK, OTMETHB,
YTO IIPH TOJIKOBAHUH MpeaMOynbl, cTareii 1 u 6 Konsenmun
OHH OyAyT TIPHJAEPKHUBATHCA MOJIOKEHUH CBOETO HAIIHO-
HaJbHOTO 3aKOHOATENBCTBA.

Takum obpazom, Konenmus o npasax pebeHka He
COZIEPKHT MOIOKEHUH, 00A3BIBAIOIINX TOCYJapCTBa rapaH-
THPOBATH KHU3HD €IIe He poKAcHHOMY peberky. OO sTom
YHOMHHAETCA UG B TpeaMOyne KoHBeHun, kotopas He
obnanaeT IOpUIUIECKOH CHIION.

Hcxoas U3 BEIIECKA3aHHOTO MOXKHO CAENATh BEIBO/,
YTO MEX/TyHApOAHOE ITPAaBO NIPH3HAET peOSHKOM JINTHOCTH
¢ MOMeHTa poxaeHusa. OnHAKO OHO He 3alpellaeT rocy-
JapcTBaM CYUTATh PEOCHKOM YEJIOBEYECKOE CYIIECTBO C
MOMEHTA 3a4aTud, XOTd 3alllUTa e€llle He POXIEHHOIO pe-
OeHKa He NMpeaycCMOTPEHa HHA B OJHOM MEXTyHAPOIHOM
JOTOBOpE, 3a UCKIIOYeHHEM AMEpPHUKaHCKON KOHBEHIIHU O
mpaBax yenoBeka (ct. 4 (1)) V7. CymecTBytoT cieniugpudec-
KHe HCKITIOUEeHHUS, [I€ 3alUTa KOCBEHHO NMPEA0CTABIAETC
ele He poxaeHHoMy pebenky. Cratba 6 (5) MexayHapoa-
HOTO TaKTa O TPaKAaHCKUX U MMOTUTHIECKHX ITPpaBax 3am-
pellaeT OpUBOIUTH B UCIIONHEHUE CMEPTHBII IPUTOBOP B
OTHOIIEHUH OepeMeHHBIX XeHmuH. To ke camMoe 3aKpen-
neHo B JlomonHuTtensHoM npotokone 1 1977 r. x XKenesc-
KUM KOHBeHIUAM 1949 . 0 3aIuTe XEPTB BOOPY>KEHHBIX
KOH(IUKTOB (CT. 6 (4)). MexxayHaponHbIH TaKT 00 3KOHO-
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MHYECKUX, COIUANBHBIX U KyIbTypHBIX NpaBaxX rapaHTU-
pyeT ocolyIo oxpaHy MaTepsM B TeUEHUE Pa3yMHOTO Iie-
puoaa o u nociue pojos (ct. 10 (2)). OnHaxo 310 yKa3bIBa-
€T TOJIHKO Ha TO, UTO 3aIlIUTAa EIIE HE POXJACHHOMY pebeH-
Ky IpeJoCTaBAsgeTcs B paMKax 3all[UTHI IPaB JKEHIIUH, a 3a
HUM CaMHUM He NpU3HaeTcst abCOMOTHOE MTPAaBO Ha >KU3Hb.

J10BOIIBHO CIIOXKEH BOIIPOC 00 yCTAHOBIEHAN IEPHO-
Jla BpeMEHH, OCIIe KOTOPOro TMYHOCTh HAYUHAET CUUTATh-
¢4 B3pocibIM uenoBekoM. Hu leknapanus 1924 1., uu [lek-
nmapanus 1959 r. He onpeaensaOT MaKCUMAalIbHBIA BO3PACT,
€ KOTOpOTo pedeHoK mepecTacT ObITh TakoBEIM. CoracHo
crarbe 1 KonBennuu o npasax pebeHKa /U1 1esel HacTos -
mie#t Konsenmmu "pebeHKOM SBIIETCA KAXKAOEC YCIOBEUCC-
KO€ CYIIEeCTBO 0 AOCTUXKeHUs 18-1IeTHero Bo3pacta, eciiu
110 3aKOHY, IPUMEHUMOMY K JJaHHOMY peOeHKyY, OH He JT0C-
TUTaeT coBeplmeHHoneTus panee”. [Ipu obcyxaenun Pa-
Goueii rpynmol 3ToH cTaThy B MIEPBOM YTEHHH HEKOTOPBIE
roCydapCcTBa BEICTYIHIIN NPOTHB NPEATI0KEHHOIO BO3pac-
Ta B 18 nerT, cchbUIadch Ha TO, YTO B UX HAIIMOHATBHOM 3aKO-
HOJAATENbCTBE 3aKpPEIVIEH Bo3pacT Hike 18 neT. OHuU Taxxke
ccpUIaNrch Ha IeHepanbpHyto AccaMOIIero, KoTopas B CBS3H C
obwaenenneM 1979 . MexxmyHapoaHEIM rofjoM peGeHKa yc-
TaHOBHUJIA BEPXHUH NpeAeH ASTCTBA B 15 €T, 1 npeutoXunu
3aKpENUTH TaKOH ke Bo3pacT B Konsenmuu. beln mpennoxen
TaKXKe BO3pacT JOCTIKEHHA COBEpILIEHHONETUs B 14 11et, Tak
KaK BO MHOTHX CTpaHaX B 3TOM BO3pacTe 3aKaHUHUBAETCS
obs3arenpHOE 00pa3oBaHUE U 3TOT BO3PACT YCTAHOBIIEH KaK
MUHHMANBHBIN 7S AEBYIIEK, BCTyAOMuX B 6pak. bois-
ITUHCTBO JIeNIeTall|id, OIHaKO, OBUTH IIPOTHB yCTAHOBIIEHUS
MaKCHMAaNbHOIO Bo3pacTa B 14 umu 15 met, Tak Kak B HX
3aKOHOAATEILCTBE 3aKpeIieH Bo3pacT B 18 met. OHH Tak-
JKe IOAYEPKHUBaIy, 4To KoHBEeHIINA AOMKHA TIPUMEHATHCA
K BO3MOXKHO OombINel Bo3pacTHOH rpynie. OHH CUUTAIH,
4YTO OTOBOPKA K cTaThe 1, COmIacHO KoTopol "ecnu mo 3a-
KOHY, IPUMEHUMOMY K JaHHOMY peOeHKY, OH HE JOCTUTacT
COBEPIIEHHONETHUS paHee', pa3pelraeT Bee TPYAHOCTH T
TOCYHapCTB, I7l¢ THYHOCTh JOCTUTAET COBEPIIEHHONETUSL
panee '¥ . OnHaKo TeKCT cTaThbl 1, onobpennsii Paboueii
TpyNnoHd B MEPBOM UTCHHH, YKa3bIBal HE NPOCTO HA JT0-
CTHXKEHHUE COBEPIIEHHONETHS, a Ha JOCTHXKEHHE "BO3pa-
cra coBepmenHoneTus" 1° . Bo BpeMs BTOPOro YTeHHA B
1989 r. Huaepnanasl npeasioxxmwim yopars U3 cTaThi 1 cio-
BO "BO3pacT", Tak KaK OHH yTBEPXKAAIU, UYTO COBEPIIEHHO-
JIETHE MOXKET OBITH JIOCTUTHYTO U 11O JIPYTOMY KPUTEPHIO,
OTIHYHOMY OT BO3PACTHOTO. ITOT KPUTEPUH BKITFOUAET KOH-
IENIHI0 SMaHCUTIANIUAH (OTIpeiesIeHHEe OHATHUS "peGeHoK”
Ha OCHOBE €0 cTaryca B 00IeCTBE). DTy KOHIIEIIITUIO He-
kortopsle rocynapetsa (CHIA, ®panmnus) paspadorany 1s
CUTyanui, korna Moxoasle moau de facto xuByT He3aBH-
CHMO OT POJHTENeH A0 JOCTHKEHUSA O(QHUIINAIFHOTO BO3-
pacTa coBEpIEHHOIETHS (HAIPHMED, BCTYIHIIH B Opax Hin
TNOCTYNHJIH Ha BOCHHYIO ¢iyx0y) % . DTa KOHIeNIUs He
SBNSETCA YHHUBEPCAIbHOU, OHaKoO OpeanoxeHue Hunep-
JaH/10B OBLIO MPUHSATO U CIIOBO "BO3pacT” OBUIO HCKITIOYE-
HO U3 TekcTa cTaThu 1. CregoBaTenbHO, cTaThs 1 Mo3Boms-
€T TOCyAapcTBaM, B 3aKOHOAATENbCTBE KOTOPBIX BO3PACT
JOCTHXKEHHS COBEPIIEHHOIETUS YCTAHOBIEH HUXeE 18 1ter,
COXpaHHUTH 3TOT BO3pacTHOH npeaen. Bospact B 18 mer
ycranoBneH KoHBeHNueEHd B kauecTBe CTaHAApTa, K KOTO-
POMy TocyAapcTBaM CIEAYET CTPEMUTRCA, YTOOBI PEN0C-
TaBUTH CIIENHAJILHYTO 3aIIUTy KaK MOXHO O0NbIIel Bo3pa-
CTHOM IpyImme.

Kpome atoro, neneranus OUHNAHANY OBITAIACh BHE-
cTH Ha paccMoTpenue Pabouel rpynnsl cBOl MPOEKT cTa-
Tou 1. B Helt ObUTO IpeUIoKeHo cCUUTATh peOEHKOM KaX-
Joe 4eJ0BeYeCKOe CYIIECTBO, KOTOPOE HE JOCTHUITIO BO3-

XYy pHAanN

MEeXLYHAapOAHOTO

pacTa 18 met, onHako monoxeHus KoHBeHIIUM He caeqyeT
IPUMEHATH K TeM, KTO JOCTUT Bo3pacTa 15 ner u He cuuTa-
eTcs OOJIBIIE HECOBEPIICHHOIETHUM. DTO MOXET HACTY-
IUTh B CIEAYIOIUX CIydadx: €CId JUYHOCTh AOCTHITIA
ITOJTHOW MPaBOCIIOCOOHOCTH, WIM UMEET NPaBO cama BbI-
OUpaTh MECTO CBOETO JKUTENLCTBA, HIIH CIOCOOHA BCTYIIATh
B JOTOBOpPHBIE MpaBooTHoIeHus *' . Ho 310 mpeatoxenue
HE HAIIUIO TOAJIEPKKU CPETH TOCYAAPCTB U OBIIO OTO3BAHO.

Taxum obpazom, Konsenmus o npaBax pebeHKa 3ak-
penuna BEpXHUHA BO3pacTHOHU mpenen B 18 mer ¢ oroeop-
Kol "ecnu 1o 3aKoHY, IPUMEHUMOMY K JaHHOMY PeOeHKY,
OH HE AOCTHTaeT COBEPUICHHOIETUS paHee.

Bospact B 18 ner ycTaHaBIHBAIOT H HEKOTOPEIE APY-
THE MEXAYHApOIHBIE JOKYMEHTBI, KACAIOIUECSA 3alUTH
Aereii. JlonomHuTenbHas KOHBEHINSA 00 yIpa3iHeHHH pad-
cTBa, pabOTOPTOBIH U HHCTUTYTOB B 00BIYaEB, CXOAHBIX C
pabcTBOoM, 1956 1 3anmpernaeT nepenady ¢ MeNbIO HKCIITya-
Tarmu pedeHKa uiu noapoctka Monoxe 18 ner (cr. 1). Kon-
BEHIUA O 3alUTe AETeH U COTPYAHUYECTBE B OTHOIICHUH
MEXYyHApOOHOTO yChIHOBIEeHUS 1993 1. mpumeHsaerca B
OTHOIIIEHUH pebeHKa Mo mocTmwkeHns uM 18 jer (ct. 3).
MexayHapoAHBIH NaKT O FPaXkJaHCKUX U MOTUTHYECKUX
IpaBax 3anpelnacT NpUMeHeHHEe CMEPTHOH Ka3HHU K TUIAM
Momoxe 18 JeT, XoTA U He HCHOIB3YeT 3/1ech CIoBO "pebe-
HoK" (cT. 6). Ha pernonansaoM ypoBHe AdprkaHcKas Xxap-
THA mpaB W Onaronmonydus pebenka 1990 r. ompenenser
pebenka Kak "KakJJ0€ YeJOBEYECKOE CYIIECTBO J0 JOCTH-
JKeHHs Bo3pacTa 18 met" 6e3 BCAKUX UCKIIOUeHHH (CT. 2),
TEM CaMbIM yCTaHaBIHBasA OoJiee BLICOKUM CTaHIAPT, YeM
Konsennus o mpasax pebenka. EBponelickas koHBeHIHSA
I10 BBITIONHEHHIO TpaB pebenka 1996 . cuuraer pebeHKoM
JUYHOCT, He JocTurinyto 18 ner (cr. 1). B pamrax Mex-
JyHapOAHOH opranuzanuu Tpyaa B 1999 r. 6puta npunsra
KonBeHnus, kacamwmascs 3a0pellcHus U HEMEAIEHHOTO
JEHUCTBUA IO YCTPaHEHUIO HAUXYIIUX (OPM JIETCKOTO TPY-
Ja, B KOTOPOH NpeaycMOTPEHO, YTO OHA Oy/1eT IPUMEHSTh-
¢s KO BCEM ITUTaM, He aocturimmM 18 met (cT. 2).

OnaHako B HEKOTOPBIX JPYTHX MEXIYHApOTHBIX J0-
KyMEHTaX yCTaHOBIIEH HHOH Bo3pacTHOH peden. Peus uner
IPEXK]E BCEr0 0 MEKAYHAPOAHBIX TOTOBOPAX, KacaroluX-
C KaKOTO-TO ONPEJENEHHOI0 acleKkTa KM3HH pebeHka.
lNaarckas KOHBEHIHA O TPaXXAAHCKHUX acleKTaxX MOXHIIe-
uua aeteit 1980 1. u EBponelickas KOHBEHITUSA MO MPU3HA-
HHUIO U BCTYIUICHUIO B CHITy PEIIEHUH, KaCAIOIIUXCS OMEKH
HaJ AeTbMH M BOCCTAaHOBJIEHHUS ONEKH Haj AeTbMH 1980 L,
MIPHU3HAIOT, YTO IS IeNiell JaHHBIX KOHBEHIHH peOeHKoM
SABIAETCS IAYHOCTD J0 IOCTHXKEHUA 16 1eT (COOTBETCTBEH-
Ho cratby 4 u 1). KoHBeHIUs 0 corniacuu Ha BCTyIUIEHHE B
Opak, MUHUMaJILHOM OpadHOM BO3PAacTe W PETUCTPAIHU
OpakoB 1962 T. ocTaBiseT Ha pacCMOTPEHHE TOCYAAPCTB-
YYaCTHHKOB OIIPEAEIAT: MUHUMAILHBIH OpauHbIi BO3pacT
(ct. 2). Tlpu srom Pexomennarnus [enepansHOl AccaMG-
JIEW O COIIACHH Ha BCTYIUIEHHE B OpaK, MUHUMAILHOM Opad-
HOM BO3pacTe U peructpanuu 6paxos 1965 r. mpeanaraer
TOCYJapcTBaM YCTaHOBUTH MUHUMAJLHBIA OpavHbId BO3-
pact B 15 ner (Ilpunmun II). B MexxayHapoaHoM ryManu-
TapHOM IPaBE BO3PACT IPHU3bIBA B BOOPYKEHHBIE CUIIBI U
IPUHATHSA yYacTHS B BOCHHBIX ACHCTBHAX YCTAHOBIEH B
15 mer (cr. 38 KonBennuu o npasax pebdenka, ct. 77 [o-
MONHUTENbHOTO IpoTokona I x JKeHeBCKUM KOHBEHITUAM
1949 r, ct. 4 JononautensHoro npotokona II x JKenesc-
KuM KoHBeHIUAM 1949 1.). B HacTosmee Bpems paspaba-
TBIBaeTCA AONONHUTENbHBIA IIpoTokon x KonBennuu o
mpasax pebeHka 00 yBeTHIEHHH MUHIMAJILHOTO BO3pacTa
IIPHU3EIBA Ha BOCHHYIO CIIYOy M yJacTus B BOCHHBIX JIEH-
ctBuAX 10 18 ner. Konennusa MOT Ne 138 o MuHMMAanb-

npaBa M MEXMLYHAapod4aHsb X

npasa 4esnoBeka

O
0
®
Q.
=
o
=)
I
g
Q
Q.
]
I
E
)
2

OTHOIWE®E®@HMUN Ne 2



O
0
®
Q.
=
o
=)
I
g
Q
Q.
]
I
E
)
2

HOM BO3pacTe npueMa Ha padory 1973 r. ycranasnusaer
MUHUMATBHBIN Bo3pacT B 15 et (ct. 2 (1)). Ognaxo Kon-
BEHIIHSA PazpelnacT rocyAapcTBaM ¢ HeIOCTaTOIHBIM yPOB-
HEM COIMAIBLHOTO U HKOHOMHIECKOTO Pa3BHTHUA yCTaHAB-
JIUBaTh MUHAMAIBHBIN BO3PACT AJA IpreMa Ha paboTy B
14 ner (ct. 2 (4)).

TO TOBOPHUT O TOM, UTO B MEXK{yHAPOAHOM IpaBe HET
TOYHO ONPEAENIeHHOIO BO3pacTa, ¢ KOTOPOro JIHYHOCTh
mepecTaeT cuuTarhest pebenkoM. OHaKo NPUHATHE CIe-
mmanbHol Konsenmun o npasax pebeHKa (Ha pernoHalb-

TonoIyvus pe6eHKa), TOEpeCMOTP BO3PACTHLIX KPUTCPUCB
B HCKOTOPLIX A0TOBOPAX (B HaCTHOCTH, B MCKIYHAPOAHOM
TyMaHUuTapHoM npaBe) TO3BOJIATOT TOBOPUTL O TCHACHIIUU
B MCXKAYHAPOAHOM MpPABC CHUTATL BO3PACT B 18 met kak
Haubomee OPpUHATYIO HOpMY JJIA OTIpeACIICHUA MOMCHTA, €
KOTOPOTO NpCKpallacTesd MpaBoBasA 3alluTa pe6eHKa. Uro
KacacrcCd HavdaJ1a HpaBOBOfI 3alllUTLL, TO OHA IPEAOCTaBIIA-
CTCA ¢ MOMCHTA POXKIACHUA pe6eHKa, XO0TA TOCYAApPCTBa B
CBOCM HAIllMOHAJILHOM 3dKOHOAATCIILCTBC MOTYT PACIIUPUTL
9Ty 3allIUTY A0 MOMCHTA 3aY4TUA.

HOM ypOBHE NIpHHATHE ADPHUKAHCKON XapTHUH NpaB u O1a-
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SUMMARY

"Towards the Interpretation of 'the Child' Concept in International Law" (Oleg Starovoitov)

By the adoption of the 1989 Convention on the Rights of the Child, the international community recognized the
necessity to provide special protection to children by reason of their physical and mental immaturity, giving top priority to
the issue of definition of "the child" concept in international law. Even though "the child" concept is considered in social
context, it is very important to give definition or at least to mark its age boundaries because the child as a human being
enjoys special rights only during a certain period. Definition difficulties in international law lie in the great differences
existing between the states in cultural, religions, political and legal systems (in particular, various laws on abortions),
which make unreal the development of an adequate definition of the term "the child” that could satisfy all parties concerned.

"The child" concept is traditionally connected with the age criterion in the legislation of different states, i. €. there is
a certain period of time within which an individual is called a child. International law also uses time boundaries and tried
to give definition to "the child" concept by the establishment of the moments when the legal protection of the children
starts and ends.

During the discussion on the draft of the 1989 Convention on the Rights of the Child the issue of definition of the initial
period of a child’s life raised serious debate. The states divided on the issue of the moment, at which a human being is recognized
as a child: from the time of conception or from the time of birth. Numerous variants of Article 1 (on the definition of "the child”
concept) did not satisfy the parties. After long discussions a compromise settlement was worked out: to reproduce the 1959
Declaration text on the rights of "the child" in the Convention preamble "the child by reason of his physical and mental immaturity,
needs special safeguards and care including appropriate legal protection, before as well as after birth" but not to mention the
minimal age at which a child’s protection starts. Article 1 has the following text: "a child means every human being below the
age of 18 years, unless under the law applicable to the child, majority is attained earlier”.

Thus, the Convention on the Rights of the Child does not contain regulations obliging the states to guarantee the life
of the child yet unborn. Only the Commission preamble which does not have legal force mentions it.

The establishment of the period of time after which an individual attains maturity is also very complex. The Convention
on the Rights of the Child fixed the upper boundary at 18 years with the stipulation "unless under the law applicable to the
child, majority is attained earlier".
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The age of 18 is also set by other international instruments regarding children protection: Article 1 of the Additional
Convention on eliminating slavery, slave trade, institutions and customs similar to slavery; Article 3 of the 1993 Convention
on children protection and cooperation in international children adoption; Article 2 of the 1999 ILO Convention on
prohibition and immediate actions on elimination of the worst forms of children’s labour; Article 1 of the 1996 European
Convention on Implementation of the Rights of the Child. Article 6 of the International Covenant on Civil and Political
Rights prohibits enforcement of capital punishment towards individuals below the age of 18 though it does not use here
the word "the child"; Article 2 of the 1990 African Charter of the rights and well-being of the child defines the child as
"any human being below the age of 18" with no exception, thus setting a higher standard than the Convention on the
Rights of the Child.

However, some international instruments set a different age limit. First of all we should mention the international
agreements concerning a certain aspect of a child’s life. The 1980 Hague Convention on civil aspects of kidhapping and
the 1980 European Convention on recognition and coming into force of decisions on trusteeship over children and restoration
of trusteeship over children recognize that they treat any individual below the age of 16 as a child (Articles 4 and 1
respectively). Article 2 of the 1962 Convention on marriage consent, minimal marital age and marriage registration gives
a right to the member-states to define minimal marital age. In so doing, Principle II of the 1965 Recommendation of the
General Assembly on marriage consent, minimal marital age and marriage registration suggests to the states to set the
minimal marital age of 15 years. International humanitarian law sets the age of participation in military conflicts and the
drafting age at 15 (Article 38 of the Convention on the Rights of the Child, Article 77 of Additional Protocol I to the 1949
Geneva Convention, Article 4 of Additional Protocol II to the 1949 Geneva Convention). At present, an Additional
Protocol to the Convention on the Rights of the Child regarding raising the age of participation in military conflicts and
the drafting age up to 18 is being developed. The ILO 1972 Convention N 138 on the minimal employment age sets the
minimal age at 15 (Article 2 (1)). However, the Convention allows the states with the low level of social and economic
development to set the minimal age of employment at 14 (Article 2 (4)).

The facts above mean that international law gives no definite age of transformation at which an individual is regarded
to attain maturity. However, the adoption of the special Convention on the Rights of the Child (also the adoption of the
African Charter of the rights and well-being of the child at the regional level), reconsideration of the age criteria in some
agreements (including international humanitarian law) demonstrate the tendency to recognize by international law the age
of 18 as the most accepted norm for establishing the time of the end of the child’s legal protection. As for the beginning,
it is granted from the child’s birth, though the states in their national legislation may extend protection up to the moment
of conception.
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