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IMPABOBASI JOKTPUHA KAK CUCTEMOOBPA3 YOI
GAKTOP B IIPABE

[Ipoucxoasume B COBPEMEHHOM OOIIECTBE MEPEMEHBI TPEOYIOT MEPEOCMBIC-
JIeHUs MpaBa Kak (peHOMeHa OOBEKTUBHOM pealbHOCTH. IIpy 3TOM MPOUCXOIUT U3-
MEHEHHUE COAEepPKaHUs HOPM U TOUCK HOBBIX KPUTEPUEB OTHECEHUSI HOPM K IpaBy. B
LENsIX MPUBEIEHUS COAEpPKaHUS HOPM, 3aKpEIUVIEHHBIX B JIONyCKaeMbIX (opmax, B
COOTBETCTBHE C HOBBIM MJACAJIOM IIPAaBOBOTO PETYJIHMPOBAHMS ITPOBOAMUTCS INPABOBAS
pedopma, KOTopask BBICTYNAET Kak mporecc (opMaln3alii COAECpHKaHUSI UIeaTbHbIX
HOPM, TpeOyeMBbIX OOIIECTBOM.

B nepuoa cMeHbl MOIUTHYECKUX U HIKOHOMHYECKHX yCTOEB oOmiecTsa u (hop-
MaJIM3alMy HOBOTO HMJI€aJIa IIPAaBOBOIO PETYJIMPOBAHUSA IIPOUCXOJNUT TOMCK UCTOYHHM-
Ka MpaBa, TO €CTb KPUTEPUs OTHECEHHUS HOPM K IPaBy, HEKOTO SBJIICHUS OOBEKTUB-
HOU pealbHOCTH, ONPENENSIIONIEro cojepxkanue npasa. [IpaBo Bcerna o0ycinoBiIeHO
OINPEJEIICHHBIMU SIBJIEHUSIMH OOBEKTHUBHOW PEATIbHOCTH, 00pa3yIOIUMU MEXIY CO-
OOl CIIOXHYIO CUCTEMY OOILIECTBEHHBIX OTHOLIEHUH. Takum 00pa3oM, IpH UCCIIENO0-
BaHUHU MpPaBa B EPUOJI CMEHBI (POpPMALIUI JKETATEIBHO U3y4aTh IPABO HA OCHOBAaHUU
IIPUHLIAIIA CHCTEMHOCTH, B OCHOBE KOTOPOTO JIEKUT U3YYEHHUE MPaBa KaK CHCTEMHO-
ro 1LIeJI0To, Mpoliecca B3auMOACHCTBUS MpaBa ¢ UHBIMU dJeMeHTaMu dopmaiuu, 00-
IIMX 3aKOHOMEPHOCTEN (PYHKIIMOHMPOBAHUS M PA3BUTHS IpaBa U €ro 3JIEMEHTOB U
TaK nanee’.

IIpn cuCTEMHOM MCCIENOBAHUU U3Yy4AETCS KOHKPETHOE COJEpKaHUE OTHEIIb-
HBIX 3JIEMEHTOB IIpaBa KakK ILEJIOr0; MPOUCXOIUT MOCTPOCHUE PA3NIMYHBIX MOJEIEH
MpaBa Kak IeJI0oro, Mojeliei 3MeMeHTOB U (PpyHKIui npaBa. CUCTEMHBIN MOIX0]T TO-
3BOJISIET U3YyYaTh SIBJICHUS B CBA3U C JPYTMMH, YTO BBI3BIBAET HEOOXOJUMOCTH pac-
CMaTpHUBaTh CBSI3U M 3aKOHOMEPHOCTH CTPOEHUS, MPOUCXO0XKACHUS, (YHKINU KaK OT-
JEJIbHBIX JIEMEHTOB, TaK U IpaBa B eaoM. OTMETUM, YTO OJTHO M TO )K€ SIBJICHHUE B
IpeAenax pa3IndHbIX CHCTEM UIPAET Pa3HyIo, @ YaCTO U MPOTUBOPEUYUBYIO POJIb.

N3yuyeHne nmpaBa Kak CUCTEMBI UMEET Ba)KHOE TEOPETUUECKOE U MPAKTHYECKOE
3HAYEHHUE, TaK KAaK MO3BOJISIET MOJAEIUPOBATh U IMPOTHO3UPOBATH BO3MOKHOE Pa3BHU-
TUe npaBa. B mpaBe kak cucreMe HEOOXOAUMO BBIAEIATH ONPEACISIOMNN 3JEMEHT,
TaK KaK IPaBoO 10 CYTH BBICTYNAET CYObEKTUBHBIM KPUTEPUEM OLIEHKH OOBEKTHUBHBIX
IIPOLIECCOB Ha MPaBOMEPHBIE (COOTBETCTBYIOLIUE ONPENEIEHHBIM HOpMaM, OTHOILE-

HUSAM MO0 BO33pEHUSIM) U HerpaBoMepHble. Kputepuii — 3T0 cyObeKTUBHBIE YOEK-



JE€HHSI MHJWBUJA, UMEIOLIETO TPAaBO U BO3MOKHOCTh /1aBaTh OLEHKY IMPABOMEPHOCTH
JessHu Tu0O0 W3/1aBaTh aKThI, UMEIOIIUE cTaTyc o0mieo0s3arenbubix. ClieoBaTelb-
HO, HICTOYHMKOM IIpaBa, MPaBOBBIM HJECAIOM SIBIISIETCA CYILIECTBYIOIIEE U JOMHUHHU-
pyroniee B o0iecTBe CyObeKTUBHOE MOHUMAaHUE CIPABEIJIMBOCTH, 100pa, CBOOOIbI,
HauOoJsiee pacHpOCTPAHEHHbIE B OOIIECTBE MCUXOJIOTMYECKUE OTHOLICHUS K COJIEep-
XKAHUIO 00111e00sI3aTeNbHBIX MPABUJI, YTO BBIPAXKAETCS B MPaBOCO3HAHUU. Takoe OT-
HOIlIIEHUE OOBEKTUBUPYETCS B T'OCHOJICTBYIOIIEM MPABOCO3HAHUHU, KBUHTACCEHIUEH
KOTOPOT'0 BBICTYMHAET JUOO JOJIKHA BBICTYIATh IPaBOBasi UACOJOTHs B (hOpME MPaBO-
BOU JOKTpUHBL. TepMuH “mpaBo” 00BEKTUBHO HE MOXKET MOJYYUTh €AUHOTO OINpe/e-
JIEHUs, TaK KaK MO CYTU MPaBO BBICTYNAET CBEPXCUCTEMOM, OOBEIUHSAIONIEH BCE SIB-
JICHUS TPABOBOM JEHCTBUTENBHOCTH, HECYLIUX PA3NUUYHYI0 (YHKIMOHAIBHYIO Ha-
rpy3ky. Hayka He BeipaOoTana e1MHOro moaxoja K mpoOiemMaM CUCTEMHOCTH B Ipa-
BE€, Ha Halll B3TJIAJI, 11e7eCO00pa3HO BBIJEISATh TPU CUCTEMbI B MIPAaBE OTJEIBLHOIO T'0O-
CyapCTBa: MPABOBYIO CUCTEMY, CUCTEMY IIpaBa U CUCTEMY 3aKOHOJaTesnbcTBa. CoBO-
KYIMHOCTh IPABOBBIX MHCTUTYTOB OTAEIBHOIO TOCYJIAapCTBA JKEJATEIbHO HAa3bIBATh
1IpaBoBOii cucreMoii’. CHCTEMa NpaBa M CHCTEMa 3aKOHOJATEIbCTBA BBHICTYIIAIOT
[JIaBHBIMU ITOJICUCTEMaMM MPABOBOU cucTeMsbl. 1o crucTtemMont mpaBa Mbl TIOHUMAEM
CUCTEMY HJICUIbHBIX HOPM IOBEJCHHS, COJACPKAMMXCS B PA3IUYHBIX UCTOYHUKAX,
Pa3rpPAaHUYUBAIOIINUXCA 110 OTPACIECBOMY IIPU3HAKY, MOJ] CUCTEMOMN 3aKOHOAATEIbCTBA
— COBOKYITHOCTb HOPM, MPUHSTHIX TOCYAAPCTBOM.

[IpaBoco3nanue Bcerjga (GopMHUpyeTCss Ha OCHOBAaHUM JCHCTBYIOIIErO MpaBa
MyTeM NPUHSATUSA €ro JUO0O OTPUIAHUS, YTO MPUBOJUT K BOSHUKHOBEHUIO JIBONHOMN
CBSI3M BHYTPH IIPABOBOM CHCTEMBI: MTPABOCO3HAHUE OIPENEIAET CYIIHOCTh U COJEp-
JKaHUE JIPYTUX 3JIEMEHTOB IIPABOBOM CHCTEMBI, JIEMEHTBI IPABOBOW CUCTEMBI B CHITY
CBOEH OTHOCUTEIBHON CTAaTUYHOCTU U (POPMAIBHOM OMPENENEHHOCTU BIUSIOT Ha
npaBoco3Hanue. [Ipu cTaOuiabHOM pa3BUTHU MPABOBOM CHUCTEMbl MPABOCO3HAHUE U
JIpyTH€ 3JEMEHTHI TPAaBOBOM CUCTEMBI CYIIECTBYIOT 0€3 OTHOCUTEIbHBIX MIPOTUBOPE-
YU,

[IpoOneMa BO3HUKAET B Cy4yae PE3KOTO M3MEHEHHUSI YPOBHSI MPABOCO3HAHMS,
YTO MPOUCXOJIUT B IEPUOJ CMEHBI (hopMalnK, TPaBOBasi CUCTEMA MEPECTAET COOTBET-
CTBOBaTh HOBOMY CYObEKTUBHOMY UJleany noBefeHus. Ha nam B3rmsia, B PecnyOnuke
benapych mpoucXoIUT CMEHA FOCIOACTBYIOIIEH MTPAaBOBOM AJOKTpUHBL. IOpuanueckuii
MMO3UTUBHU3M, CBOJSIINN MPABO K 3aKOHY, 3aMEHSETCS NPUHLUHUIAMHU €CTECTBEHHOIO
npaBa. [Ipenmnonaraercss nOCTpOEHUE MPABOBOW CUCTEMBI 10 HOBBIM, PAHEE HECBOM-

CTBCHHBIM IIPpHWHIUIIAM. B kaudectBe MNOATBCPKACHUA MOXXHO IIPHUBCCTU HMCIIOJIbB30Ba-



HHUE TEOPHUHU MPABOBOr0 T'OCYIAPCTBA U PA3ACICHUS BIACTEH, NPU3HAHUE MMPUHIUIIOB
MEXKIYHAPOIHOTO MpaBa ONPEACIAIOIIUMHU PAa3BUTHE MTPABOBOM CUCTEMBI, 3aKpeIuie-
Hue B KoHCTUTYMH npuHIKIIa BEPXOBEHCTBA IIPaBa.

C Haiei TOYKM 3pEHHs, UMEHHO MPaBOBasi JOKTPHUHA JIOJKHA BBICTYIIATh CHC-
TeMOo0Opa3youuM (HaKTOpoM U OCHOBHBIM KPUTEPUEM IMPOBEJCHUS MPABOBOU pe-
dbopmbl. JIoKTprHA TMO3BOJIIET WHIYUUPOBaTH HOPMBI IpaBa Ha OCHOBAHHHM CBOUX
MPUHIIUIIOB, JOCTPAUBATH HEIOCTAIOIIUE 3JIEMEHTHI MPABOBOM CHUCTEMBI U OINpeEJe-
JSATh UX cojep:kaHue. BekTopoM pa3BUTHS MPABOBOM CUCTEMBI SIBISIOTCS OOIENpHU-
3HaHHBIE MPUHIUIIBI U HOPMBI MEXIYHAPOAHOTO MpaBa, KOTOPhIE HEOOXOAUMO TPHU-
MEHSITh C YYETOM HAIIMOHAIBHOW U KyJIbTypHOU cnenuduku. BaxxHo ¢ qoctaTouHon
OCTOPOYKHOCTBKO OTHOCHUTBCSI K MEXaHMYECKHM 3aMMCTBOBAaHMUSIM W3 JIPYTUX IPaBO-
BBIX CHUCTEM.

Ha ocHOBaHMM AOKTPHHBI €CTECTBEHHOIO MpaBa JaJbHEUIIEE pa3BUTHE IIPABO-
BOM CUCTEMBbI MOXKET OCYILIECTBIIATHCS 110 HECKOJIBKUM HAIIPABIICHUSIM

1. KOHCTUTYLIMOHHOE MPOBO3IIIALLIEHUE NPUOPUTETA UHTEPECOB JIUUYHOCTH BbI-
3bIBa€T OOBEKTUBHYIO HEOOXOJIUMOCTh B (POPMHUPOBAHUU TPAXKIAHCKOTO OOIIECTBA,
KOTOPO€ MO3BOJUT 00JIee KAYECTBEHHO OTPaXaTh IPAK/IaH B FOCYIaPCTBEHHOM MOJIH-
Tuke. bananc nHTEpecoB MexAy rocyIapCTBOM U OOIIECTBOM MOKET ObITh, B 4acCT-
HOCTH, 3aKperuieH B 3akoHe “O HOpMATHUBHO-MPABOBBIX aKTax’’, MPU TOM IIEIEC000-
Pa3HO KOHKPETU3UPOBATh KOHCTUTYLIHOHHOE IOJIOKEHHUE O MPUHAJICKHOCTH BIIACTH
HapoJay U pa3paboTaTh HHCTUTYT OTBETCTBEHHOCTH T'OCYAapPCTBEHHBIX OPraHOB Mepe/]
oO1recTBoM. ['oCy1apCTBEHHBIM OpPraH HE TOJBKO JIOJKEH OTBEUYATh 3a U3JIaHHE HOP-
MaTHUBHO-TIPABOBOT0 aKTa, HO U 3a €ro HEW3JIaHHe, €Clih 00 3TOM €CTh yKa3aHue B
TEKCTE€ OCHOBHOTO HOPMATUBHOI'O aKTa.

2. B cBs3u ¢ npuHsTHEM U3MEHeHHH U aonoiaHeHud B Konctutyuuto Pecrny6-
nuku benapych, kotopasi 0a3upyercsi Ha HOBBIX MTPABOBBIX MPUHIUIIAX, IIe7eco00pas-
HO Ha YpPOBHE 3aKOHa 00s53aTh CyA€OHBIE OpraHbl MPOBEPSTh KOHCTUTYLHOHHOCTH
T000ro HOPMATUBHOI'O aKTa, MPUHSITOrO O BHECEHUS U3MEHEHHUI U JOTIOJIHEHUH B
KoHCcTUTYyMIO U BCTYIUIEHHUS €€ B OPUANYECKYIO CHITY. DTO O3BOJIUT IPUBECTU CHC-
TEMY 3aKOHOJIaTEJIbCTBA B COOTBETCTBUE C MPUHIMIIAMU, 3aJI0KEHHBIMU B KoHCTHTY-
uuu. Takke ompaBgaeT cedsi pa3paboTka MHCTUTYTA TOJKOBAaHHUS HOPMATHUBHO-
npaBoBOro akta. JKenarenbHO YyCTAaHOBUTH KPYr CyOBEKTOB, UMEIOIIUX MPABO TOJKO-
BAaTh HOPMATUBHO-ITPABOBBIE aKThl U ONPEAEIUTh OTBETCTBEHHOCTD 3a HEHAJIeKaIIee

ToJakoBaHue. Ha Hamn B3TJIAA. CY6’[>GKT TOJIKOBAHUS MOXKET OBIThH HaJCJICH IIPpaBOM



TOJIKOBaTh YCJIOBUSI MPUMEHEHUSI HOPMbI, OPUIIMATIBHO PA3bACHITh KPYT CYObEKTOB,
00BEKTOB U COJIEp>KaHUE TAHHOU HOPMBI.

3. XKenarenbHo pa3paboTaTh M 3aKpenuTh MpaBo HarmoHambHOro coOpaHus
OTMEHATh akThl CoBeTa MUHHUCTPOB, KOTOPBIE M3/IAIOTCS HA OCHOBAHUM 3aKOHOB U
noctanoBneHud HanmonansHoro CoOpanusi. T0 mo3BOJUT Oojiee ONMEpaTUBHO pea-
TUPOBATh HA BO3MOXHBIE HETOYHOCTH B KOHKPETHU3ALUH MOJIOKEHUH 3aKOHA.

4. IlpaBoBast qokTpuHa dhopmanbHO 3akpervieHa B pasaenax I, Il Koncturyiuun
Pecnyonuku benapyce. Unble pasgensr KoHcTuTynmu sSBASIOTCS MOJENBIO peann3a-
LMW WJIEU MPABOBOI0 TOCYAApPCTBA W Pa3lCIICHUs BJIACTEM HA COBPEMEHHOM JTarle.
Hcxons u3 atoro, 11e1ecoo0pa3Ho YCTaHOBUTh UEPAPXUIO HOPMATUBHO-IIPABOBBIX aK-
TOB. (OCHOBHBIM KPUTE€PHUEM OLEHKH KOHCTUTYLHOHHOCTH KEJATEIbHO IMPHU3HATH
Hopmbl pazaenos I, II Konctutyuu Pecniy6nuku benapyce.

Takum oOpazom, IpaBoBasi JOKTPUHA, SABJISISICh OJHUM U3 CUCTEMOOOPA3YIOLIUX
(akTOpOB B MPABOBOM CHCTEME, MOXET ONMPEACIUTh BOZMOXKHbBIEC HAIMpPABIICHUS Tpa-
BoBOH pedopmbl. [Ipu pedopMupoBaHum OTAEIBHBIX OTpacield 1 UHCTUTYTOB MpaBa
€€ pOJIb HECKOJBKO CHWKAETCS. PAaKTUYECKM HA OCHOBAHMU MPABOBOM JOKTPHUHBI
MPOUCXOJIUT YIIOPSAJLOUECHUE CBA3ECU MEXKAY DJIEMEHTAMU IPABOBOU CUCTEMBI, KOPPEK-
TUPYETCS COJIEP’KaHUE OTJEIbHBIX HOPM IO OTHOUIECHUIO K OOLIMM MPUHIUIAM Mpa-
Ba.

JlanbHelee u3yuyeHre CUCTEMHOCTH IMpaBa U MOUCK MHBIX CUCTEMOOOpPa3yro-
X (akTOpOB MO3BOJSET KOHIENTYAIbHO paccMaTpuBaTh pepopMy CUCTEMBI MpaBa,
ONPEIEIINTh KOHLUENLHIO NMPOBEACHUS U OCHOBHBIE HAIIPABIICHUS PEAIU3ALUU IPABO-
Boli pecdopmel B Pecniy6nuke benapyce.
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