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The author of the article explores the concepts of harmonisation and unification. Both are used in legal texts and doctrinal
sources, but the distinctions among them and the implications for the evolution of the national legal systems are still poorly
understood. The aim of the research is to clarify the similarities and differences between these and related concepts and un-
derstand how the processes to which they refer influence legal change. It is concluded that harmonisation and unification are
uneven and fragmentary processes, even though they are often equated. National legal systems retain substantial differences
and specificities precluding the assimilation of many legal norms from other jurisdictions and creating formidable barriers to
harmonisation. We also find that shared history, legal traditions and commonalities in the legal order and elements of legis-
lation facilitate harmonisation, and international organisations lay the groundwork for harmonisation. We present examples
of successes in the unification of material and procedural law and highlight the essential role of supranational bodies such
as the Court of Justice of the European Union and the Court of the Eurasian Economic Union in the uniform application and
interpretation of the common rules.
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TAPMOHWU3AIINA 1 YHUOUKAILIUS
N NX BAUAHUWE HA 9BOAIOIINIO
HAIIMOHAABHBIX ITPABOBBIX CUCTEM

JI. C. TOHOMAPEBAY

1)b"eﬂopyccmﬁ 20cydapcmeeHHblii yHusepcumem, np. Hezasucumocmu, 4, 220030, 2. MuHck, Benapyce

AHanM3UPYIOTCS TOHATUS «TAPMOHMU3ALMS» U «YHU(PUKALVS», KOTOPbIE UCIIONb3YIOTCI KaK B HOPMATUBHBIX IIPABOBBIX
aKTax, pelreHusIX ¥ KOHCYJIbTaTUBHBIX 3aKIIOUEHMSIX MEKIYHAPOIHbBIX CYIOB, TaK U B JOKTPUHAIbHBIX MCTOYHMKAX, OHAKO
3a4acTyI0 M He JTaeTcsl OnpeeeHe, He IIPOBOAUTCS UX pasTpaHMUeHNe, a TAKKE He BbIIEJISTIOTCS 0COOEHHOCTY SIBJIEHMUIA,
0603HaYaeMbIX STUMM TTOHSITUSIMY, BUIBI M CITOCOOBI MX BJIMSHNS Ha 9BOMIOLMIO HAIIMOHATbHBIX TPABOBBIX CUCTEM. Lle/bio
MCCIeIOBAHMSI SIBJISIETCS] pa3TpaHNUeHVe YKa3aHHbBIX M CMEKHBIX TIOHSITU, BbIZe/IeHNe X BUIOB U CIIOCOO0B BIMSHUS Ha
SBOJIIOLIVIO HAIMOHAIbHBIX IMPaBOBBIX cvcTeM. CIesaH BbIBOZ, O TOM, UTO rapMOHM3ALUST ¥ YHUGUKALINS, KOTOpble MHOTA
OTOXXIECTBIISIIOTCSI, HOCAT (hparMeHTapHbIN XapakTep ¥ B HACTOSIIIIee BpeMsi HEBO3MOXKHO TOBOPUTH O TaPMOHM3ALIMM HAIIVIO-
HaJIbHBIX 3aKOHO/IaTEJIbCTB, TAK KAK HEKOTOPbIE TIOJIOKEHNSI HE MOTYT ObITh BOCIIPUHSITHI B CUTy OCOGEHHOCTEN HallMOHAJIb-
HBIX MPABOBbIX CUCTEM, IPUHAIJIEKAIINX K PA3MUHBIM IIPABOBBIM CeMbSIM. I10 3TOJ MpMUMHEe OCHOBOJ [JIsI TapMOHM3AINA
" YHUGUKAIVY JOKHA ObITh OOIHOCTb MCTOPUYECKIX U TIPABOBBIX TPAAMIIVI, OCHOB ITPABOIIOPSIIKA U OTETbHBIX d7IeMeH-
TOB 3aKOHOJATeIbCTBA B paMKaxX MeKIyHapOIHbIX OpraHm3aliii, CydbeKTOB II006aabHO MPaBOBOIi CHCTEMBI, peaan3yemast
TPV TIOMOIIY TPAAUIIVIOHHBIX MEKIYHAPOIHO-TTPAaBOBBIX MeXaHM3MOB. OTIpe/le/IeHHbIX Pe3Y/IbTAaTOB JOCTUIIA YHUDUKAIMS
KaK HOPM MaTepuaibHOTO IpaBa, Tak U MPOIecCyaIbHOTO MpaBa. EnyHo06pa3sHoe MpUMeHEeHMeE 1 TOTKOBaHWE HOPM, KOTO-
poe obecrieunBaeT MEXKIYHAPOIHbIN CYM B paMKax MEXIYHApOIHbIX OpraHm3aliuii, Hanpumep, Cyn EBpomeiickoro coro3a
u Cyn, EBpasmiickoro 5KOHOMMYECKOTO CO03a, BBIHOCSI KOHCY/IbTAaTMBHbBIE 3aK/IIOUEHNSI U PEIeHNsI, UMEEeT OIpeesisiollee
3HAUeHMue.

Knwouegste cnoea: TapMOHM3alVs; YHI/I(bI/IKaLU/IH; C6J'II/I)K€HI/IE‘; HallMOHaJIbHOE 3aKOHOOATE/IbCTBO; MEXXOAYHAPOAHOE ITPaBO;
MEeXIOYyHapoaHOe YaCTHOe ITpaBo.

O6paseln, HUMTUPOBAHMS: For citation:

ITonomapesa JIC. TapMoHm3aumst 1 yHUDUKAITS Y VX BIUSI-
HJ€e Ha BOJIIOLMI0 HallMOHA/IbHBIX [TPABOBBIX CUCTeM. JKyp-
Han Benopycckozo eocyoapcmeeHH020 yHueepcumema. Mesxicoy-
HapooHvle omHoweHus. 2022;2:39-43 (Ha aHIL.).
https://doi.org/10.33581/2521-6848-2022-2-39-43

Ponomareva DS. Harmonisation and unification and their
influence on the evolution of national legal systems. Jour-
nal of the Belarusian state University. International Relations.
2022;2:39-43.
https://doi.org/10.33581/2521-6848-2022-2-39-43

ABTODp:

Japwsa Cepzeesna IToHomapesa — actiipaHT Kadeapbl MeX-
IIYHapOJHOTO MpaBa (aKy/IbTeTa MeKIYHAPOIHBIX OTHOIIIE-
HUIi. Hay4dHbIli pyKOBOAUTENb — KAHAUAAT I0PUANIECKUX
Hayk E. b. JleanoBuu.

Author:

Darya S. Ponomareva, postgraduate student at the depart-
ment of international law, faculty of international relations.
ponomarevads @bsu.by
https://orcid.org/0000-0002-3011-336X

39



Kypuaa Besopycckoro rocyiapcTBeHHOI0 yHuBepcutera. MeskayHapoaHbie OTHOmeHus. 2022;2:39-43
Journal of the Belarusian State University. International Relations. 2022;2:39-43

Harmonisation and unification of law are subjects of
a lively debate among lawyers. Legal texts use diverse
terms — “convergence”, “harmonisation”, “unification”
and many others — but the distinctions among them are
still poorly understood. For example, art. 2 of the Treaty
on the Eurasian Economic Union, dated 29 May 2014,
defines harmonisation as the “approximation of the le-
gal frameworks of the member states that creates similar
or comparable legal provisions in select areas of con-
cern”. The treaty text also refers to “convergence”, under-
stood as the movement towards identical mechanisms of
legal regulation in the areas of concern enumerated in the
Treaty on the Eurasian Economic Union. The Proposals
on enhancing the organisational and legal mechanism
for implementation and systematisation of legislation
in the Eurasian Economic Community, approved by
the Resolution of the Bureau of the Interparliamenta-
ry Assembly of the Eurasian Economic Community of
17 November 2005 No. 7, interprets harmonisation as
a process of legal change that creates common proce-
dures for specific areas of concern by incorporating com-
munity legislation into national legal acts in member
states consistent with the principles shared by the mem-
ber states while recognising the precedence of the pe-
remptory norms of general international law. Harmoni-
sation seeks to create uniformity (homogeneity) between
the provisions of national law and the legal acts of the
community in content, orientation, legal consequences
and principles of legal regulation. Convergence, on the
other hand, implies that states commit themselves to
bring their national legislation into basic conformity
with the legal acts of the community, to the extent that
all contradictions among them are removed, while in
unification they agree to act to make their national le-
gal acts identical (fully corresponding) to the statutory
norms and provisions of the community. Similar defini-
tions of harmonisation, unification, and convergence of
national legislations can be found in other community
instruments, including the Procedure for implementa-
tion of international treaties and decisions of the bodies
of the Eurasian Economic Community, adopted by the
Resolution of the Bureau of the Interparliamentary As-
sembly of the Eurasian Economic Community of 14 June
2005 No. 7, and the Concept of the legal framework for
energy security in the Eurasian Economic Community,
approved by the Resolution of the Bureau of the Inter-
parliamentary Assembly of the Eurasian Economic Com-
munity of 23 December 2011 No. 7.

As suggested by the above legal definitions, all
three terms (harmonisation, convergence, and unifi-
cation) presuppose that the member states will act
towards some degree of legal approximation. However,
the terms are dissimilar in the sense that the scope of
such actions and the mechanisms engaged may differ
widely.

N. Garoupa and A. Ogus define convergence as the co-
alescence of legal systems, concepts, principles or norms,

40

and harmonisation as the approximation of national or
state laws pursuant to a law or regulation. In this frame-
work, unification appears to be an “extreme” example
of harmonisation, as it demands uniformity and leaves
no room for diversity or flexibility in an area of concern.
Otherwise similar to W. van Gerven [1, p. 343; 2], their
position also considers competition as a driver of legal
change. For example, domestic industries may push for
changes in the law if their costs of regulatory compli-
ance exceed those of their international counterpar-
ties and competitors in international markets. Where
the barriers to the export of capital and relocation are
low, the threat of relocation to other markets may put
significant pressure on lawmakers. To the extent permit-
ted by domestic and private international law, companies
may select various jurisdictions for their business transac-
tions. In small countries dependent on international
trade, lawmakers will be particularly sensitive to such
pressure, conscious of the need to attract multinatio-
nal corporations and firms from other jurisdictions to
provide foreign direct investments and generate de-
mand for labour, and tax revenue [1, p. 340].

R. Ghetti describes three paths towards the conver-
gence of law [3, p. 817]. The first, states may amend their
legislation unilaterally, by transplanting a law from
another jurisdiction. This practice requires no coope-
ration with the country from which the law originated.
Therefore, it is often referred to as “non-cooperative
adaptation” [3, p. 817—818].

The second, harmonisation, occurs when two or mo-
re member states delegate some of their sovereignty to
a supranational body, vested with the power to lay down
the principles that the participating states must incor-
porate in their national legislation. For example, the
European Union directives are a key tool for the harmo-
nisation of law within the European Union [3, p. 818].

The third path, unification, takes place when a mul-
tilateral treaty or an act of a supranational body lays
down uniform detailed rules, with direct and immedia-
te effect, binding on the territory of all participating
jurisdictions. This is typically the case with the Euro-
pean Union regulations [3, p. 818].

As opposed to a unilateral amendment, harmonisa-
tion and unification have an element of cooperation in-
trinsic to them. By cooperating, states accept constraints
on their legislative autonomy. A unilateral amendment
imposes no constraints on such autonomy. Harmoni-
sation is more restrictive, as it commits a state to a set
of binding principles, and harmonisation places the
highest constraints, as the states agree to be bound by
the objective of the legislative measure and the means
for attaining it. The legal policy mechanisms for the
convergence of law are provided by the continuum from
autonomy to heteronomy [3, p. 818].

In R. Ghetti’s model, there are three distinct tools of
convergence of company law: full legal unification, mere
harmonisation, and regulatory competition [3, p. 813].
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While the first two elements are consistent with the
models that have been highlighted above, the third ele-
ment, “regulatory competition”, is an addition appearing
as a “less typical” form of convergence in some domestic
legal contexts.

By addressing multiple areas of concern, the harmo-
nisation of law has a tendency for fragmentation. As ob-
served by I. M. Zhmurko, instruments of international
law are essential to the approximation of law, as it is
not possible to put in place a common set of regulato-
ry prescriptions outside a system of international legal
obligations of states or a regulatory framework, espe-
cially to provide progress of the interstate cooperation
towards the goals of integration [4, p. 575]. Modern in-
struments are quite comprehensive and address a fair-
ly broad sphere of relations. States use a variety of le-
gal means for coordination of interests, expression of
agreed positions and fixation of common rules. These
are conventions, treaties, uniform and model laws, re-
commendations, guidelines, decisions of judicial bo-
dies, set of customs, etc.

In our opinion, in the modern science of private
international law, there has emerged a need to estab-
lish patterns that affect the choice of specific tools, in
particular, the optimal set of legal instruments for sol-
ving a specific problem by similar, identical or uniform
rules. According to I. M. Zhmurko the concrete solution
for legal approximation will depend on factors like the
number of parties, the scope of the agreement, or the le-
vel of detail [4, p. 575-576]. Paying due attention to the
technical side of the problem, in particular defining an
interdependence of material and procedural law in the
process of harmonisation or unification, this author still
insufficiently dwells on the legal nature of the relations,
for which such norms are being developed.

The deepening of research in this direction should
be carried out taking into account the developments of
the doctrine on the classifications of the fields of the cor-
relation of material and procedural law. Noting the asyn-
chrony in the unification of material and procedural law,
D. I. Krymsky proposes a typology of solutions for legal
unification, including internal or external (taking place
between states or within states), autonomous or deriva-
tive (proceeding independently of unification of material
law or conditional on it), full or partial (covering the geo-
graphic area or the issues of concern fully or partially),
ideal or practical (in terms of the nature of its objectives)
[5, p- 221]. This approach allows us to conduct empirical
research and reveal the reasons for the unification in legal
acts on the codification of uniform substantive and pro-
cedural norms for specific relations. D. I. Krymsky noted
as examples that Regulation (EC) of the European Par-
liament and of the Council of 21 April 2004 No. 805/2004
creating a European enforcement order for uncontested

claims, Regulation (EC) of the European Parliament and
of the Council of 12 December 2006 No. 1896/2006 cre-
ating a European order for payment procedure, Regula-
tion (EC) of the European Parliament and of the Council
of 11 July 2007 No. 861/2007 establishing a European small
claims procedure, did not preempt the relevant procedures
in national legislations but contributed substantially to
supranational regulation of civil proceedings [5, p. 223].

At present, the study of this issue covers more general
problems, without going into a detailed differentiation
of certain types of relations. According to D. I. Krymsky,
unification can be grounded in common history, shared
legal traditions, foundations of the legal order, or indi-
vidual elements of legislation [5, p. 224]. As observed
by I. M. Zhmurko, shared norms are a compromise that
takes into consideration the national specifics and ap-
proaches to legal regulation in a given area and the de-
sire of every state for an optimal regulatory regime af-
ter convergence [4, p. 576]. Meanwhile, the specificity
of some issues of international relations is manifested
in practice, for instance in the process of rulemaking.
During the debate on amendments to the uniform law
on the international sale of goods at the 6™ Plenary
meeting of the 1980 Vienna diplomatic conference,
Mr. Sami (Iraq) proposed to exempt oil from the scope
of the law because “international oil trade was too im-
portant matter to be covered by it”!. Mr. Sami added
that unless that amendment was accepted, certain
OPEC countries would not be able to accede®. In the
end, the Iraqi proposal was rejected, but that did not
stop Iraq from joining the Vienna convention on con-
tracts for the international sale of goods. This example
explains why the elaboration of international treaties
can take decades.

International treaties are a very popular and conve-
nient tool for harmonisation. Their provisions signifi-
cantly influence the jurisdictions of the states that have
consented to be bound. For the international norms to
work, participating states must implement them in na-
tional legal systems. This begs the question whether
every norm of international law must be incorporated
into national law to become enforceable nationally.
L. V. Pavlova argues that only self-executing norms
of international law are directly enforceable without
transformation into national law, and these must meet
the following criteria [7, p. 4]:

« to have the status of a norm of international law,
independent of the type of instrument that contains
it (treaty, custom or decision of an international or-
ganisation);

« to be directed at the subjects of national law (phy-
sical and (or) legal persons) by virtue of their content;

« to be directly enforceable in the territory of the
state, without the assistance of a domestic legal act.

United Nations Conference on contracts for the international sale of goods: official records [Electronic resource]. URL: https://
uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/a-conf-97-19-ocred-eng.pdf (date of access: 10.04.2022).

bid.
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Based on these criteria, the European Union regu-
lations and decisions of the Eurasian Economic Union
Commission are examples of instruments that establish
self-executing norms, as they were written as directly
applicable and enforceable in relation to a determi-
nable range of subjects. However, whether they are in-
struments of international law is less certain. As the
Court of Justice of the European Union has underlined
in several rulings (e. g. Flaminio Costa vs. E.N.E.L. da-
ted 15 July 1964), the EEC Treaty has created its own
legal system which, on the entry into force of the trea-
ty, became an integral part of the legal systems of the
member states, which their courts must apply. Regu-
lations adopted pursuant to art. 189 of the EEC Treaty
are binding in their entirety. They are directly enforce-
able in all the member states and refusal to enforce
them has no basis in national law. Consequently, the
legal system of the European Union is a special legal
order, which is neither international nor national but
is of supranational character. However, the legal sys-
tem of the European Union is not a global system, in
the understanding of V. M. Shumilov®.

As acts of primary law, the Treaty on the Eurasian
Economic Union and other treaties of the union, the
EEC Treaty or the Treaty on the functioning of the Eu-
ropean Union, have direct enforceability with regard to
an act of domestic law and the domestic legal order, as
M. N. Marchenko and E. M. Deryabina opine [6]. The
technical regulations of the Eurasian Economic Union
are directly enforceable in the territory of the union pur-
suant to para 2 of art. 52 of the Treaty on the Eurasian
Economic Union, and can also be described as self-
executing.

Uniform interpretation and enforcement are essen-
tial to the effective unification and harmonisation of
law in regional integration organisations. International
courts contribute to the uniform interpretation of the
law by issuing advisory opinions. Importantly, in some of
its opinions, the Court of the Eurasian Economic Union
refers to decisions of the Court of Justice of the Euro-
pean Union, an invaluable practice that facilitates legal
conversion. In its landmark Advisory opinion of 4 April
2017, the Court of the Eurasian Economic Union affirmed
that the antimonopoly regulations of the union are uni-
form under art. 76 of the treaty, and the Protocol thereto.
Para 2 of art. 74 of the treaty establishes the general
rules of competition in cross-border markets,these ge-
neral rules act as self-executing norms of an interna-
tional treaty. Furthermore, the Treaty on the Eurasian
Economic Union does not entitle the member states to
amend unilaterally the admissibility criteria for vertical
agreements.

The opportunities for harmonisation and unification
within the framework of regional integration are wider
for those relations that are directly related to that pro-

cess. Despite the fact that corporate relations are closely
related to the fundamental pillar of integration in the
form of the freedom of movement of capital, the pat-
terns of establishing uniform rules are not sufficiently
systematised. As the European Union has a long history
of harmonisation and unification of corporate law, for
the Eurasian Economic Union it is not yet so obvious.

Legal harmonisation of corporate law is possible in
spite of significant disparities between national legal
systems, but obstacles may arise. For example, British
courts have refused to adopt the definition of legal enti-
ty from the European Union law, and have stuck to the
use of the common-law term “corporation”. In distinctly
different legal systems (Muslim, liberal, socialist, etc.),
harmonisation remains implausible while these systems
retain their antagonistic components [8, p. 27]. However,
even in the absence of fundamental differences between
laws of different states, there may be some domestic
legal specificity that turns international norms and
standards into antagonists for a domestic legal system.
The doctrine notes that the problem of antagonism can
be identified by constitutional provisions [9, p. 129].
Meanwhile, the formation of integrated markets and
other multi-jurisdictional spaces in one way or ano-
ther requires interstate legal convergence. Settlement
should be found by focusing on the common goals of
cooperation in the context of cooperation (integration)
and through the mutually recognised principles. Thus,
national legal systems have a mutual influence on each
other, contributing to the progressive development of
law in the multistate dimension.

Harmonisation and unification are sometimes iden-
tified, but their processes in the details of implemen-
tation and patterns of development remain uneven and
fragmented. The differences between national legal
systems and legal families are still deep. The specificity
of different relations sets the features of harmonisa-
tion and unification of law. International organisations
and instruments of international law contribute to the
convergence of both substantive and procedural law,
and the modern trend is to unite the corresponding re-
sults into one legal act. The development of research
for certain types of relations, in particular in the field
of corporate law, must rely on the priority of goals of
harmonisation and unification over the differences in
national laws. That is ensured by the freedom of move-
ment of companies. Convergence in the Eurasian Eco-
nomic Union can be achieved through the gradual eli-
mination of differences in national laws that prevent
the realisation of that freedom beyond the framework
of antagonistic constructions. A uniform understan-
ding of such a framework for unification and harmo-
nisation can be provided by the Court of the Eurasian
Economic Union, as was done by the Court of Justice of
the European Union.

3Ilymunoe B. M. O «IT06aIbHOM ITpaBe» KaK dbopmMupyroleiicst IpaBoBoii cymepcucteme // Mock. sKkypH. MeXayHap. mpasa. 2015.
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