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The research is aimed at analyzing the theoretical and practical issues of contract free-
dom principle introduction in the Civil Code of the Republic of Belarus. It is argued that
contract freedom is one of the main principles for the parties to a contract. The issue in
question involves discussion of freedom of contract form and dispositivity presumption in
the context of contract freedom principleincorporation in the civil legislation. Suggestions
have been made to perfect the Belarusian civil legislation dealing with contract freedom, to
introduce a new institute of dispositivity presumption in the Civil Code of the Republic of
Belarus, and to broaden the use of analogues of handwritten signature.
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The article is devoted to the issue of contract freedom in civil law. Con-
tract freedom understanding as a principle of civil law does fully correspond
to the essence of contract freedom. Legal implementation of contract freedom
principle in civil law is still debatable. It is reasonable to examine this princi-
ple through the prism of current social relations. Civil law is private to the ex-
tent where it ensures private aspirations and protects private interests of the
parties to acontract [4].

Contract freedom principleconsists ofcertain elements. The main compo-
nents of contract freedom are freedom to enter into contractual relations, free-
dom of contract form, freedom of contract type, freedom of contract terms.
Freedom of contract terms provision (in particular, dispositivity presumption)
and freedom of contract formare to be discussed.

Traditionally, contracts were paper based, but with the introduction of the
Internetbusinesses depart from the notion of traditional contracts and move to
online regime. Paragraphs 2 and 3 of Article 404 of the Civil Code of the Re-
public of Belarus have been amended with regard to the contract written form
by the Law of the Republic of Belarus No. 135-Z of 17.07.2018. An agree-
ment may be concluded by drawing up a single text document, including doc-
ument in an electronic form (electronic document), or by exchanging text
documents, including documents in an electronic form (electronic docu-
ments), which are signed by the parties in person or by analogues of a hand-
written signature, if it does not contradict the legislation and the parties’
agreement[1].
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Thus, the legislator has favorably interpreted contract freedom principle by
extending it to a free choice of a contract form. A written contract may be
concluded by certifying an electronic document either by an electronic digital
signature or an analogue of a handwritten signature.

An electronic digital signature has already been envisaged in civil legisla-
tion. The Law of the Republic of Belarus of 28.12.2009 No. 113-Z“On elec-
tronic document and electronic digital signature” provides the regulation of
electronic digital signature [3]. Thus, the legislation aims at making electronic
digital signature legally validby introducing corresponding legal mechanism.

The requirements to the equivalent of a handwritten signature should be
fixed in law. Legislation of the Republic of Belarus provides a detailed mech-
anism for checking the integrity and authenticity of an electronic document
signed by an electronic digital signature. On the other hand, for a document in
an electronic form tobecertifiedby analogues of a handwritten signature statu-
tory mechanism for the verification should be envisaged. It seems necessary
to fix the mechanism to prove integrity, authenticity, and reliability of a doc-
ument in an electronic form on the legislative level.

A number of clauses in the Civil Code of the Republic of Belarus do not
indicate whether they are imperative or dispositive. Imperative presumption
can be seen as a limitation of contract freedom in the Civil Code of the Re-
public of Belarus. According to civil law doctrine and foreign legislation, dis-
positivity presumption is understood as interpretation of civil law clauses
through the prism of contract freedom principle and teleological interpreta-
tion.The purpose of both the legislator and the parties to a contract is to have a
clear message in the Civil Code clause to be properly applied.Dispositivity
presumption is envisaged in civil legislations in Russia, Ukraine, European
countries, USA.

In particular, the Supreme Arbitration Court of the Russian Federation
adopted Resolution No. 16 of 14.03.2014 “On freedom of contract and its
limits”.Pursuant to paragraph 1 of the Resolution, the rule determining the
rights and obligations of the parties to a contract shall be interpreted by the
court on the basis of its essence and the purposes of legislative regulation, i.e.
the court shall take into account not only the literal meaning of the words and
expressions contained in it but also the purposes which the legislator pursued
when establishing the rule in question [3].

Thus, we suggest that the imperative presumption should be replaced by
dispositivity presumption.

To sum up, speaking of the contract freedom principle the following con-
clusions can be drawn.

It seems reasonable to replace imperative presumption by dispositivity pre-
sumption when interpreting civil law clauses: the rules of contract law should
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be recognized as dispositive, except for certain cases when they are consid-
ered imperative.

The requirements to contracts certified by an analogue of a handwritten
signature should be developed.
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