OLOEHOYHBIE INOHATHUA B HOPMOTBOPYECTBE: CPABHUTEJIbHO-
PETPOCIIEKTUBHBI AHAJIU3

H. B. KacussHeHko, UHCTUTYT nap/iaMeHTapu3ma
U [IpeANpUHUMATE/ILCTBA

Bo3nukHOBeHHE HOBBIX (DOPM COIMAIBHOTO B3aMMOJICHCTBHSI CTAaBHUT
po0sieMy BO3MOKHOCTH PETYJIMPOBAHUS IEUCTBUTEIBHOCTH JIUILb C TOMOIIbIO
abCOMIOTHO-OTNIpeACNIECHHBIX HOpM. PaHee npyrux nmpoOiaemMy HeolpeneaeHHOCTH
B IIpaBe MOAHsUIM yuyeHble U ¢unocodpsl snoxu BospoxneHus. Bwixon Ha
npeebHbINA YPOBEHb a0CTPAKIINH PsAJia MPABOBBIX HOPM Jall CUIIBHBINA UMITYJIbC
pPa3BUTHIO BCEr0 3aKOHOJATENbCTBA, BbI3BAB MAacCy HapeKaHWl Hacyer
«Kay9IyKOBOCTH» TPaBa U3-3a MPUMEHEHUS OLIECHOYHBIX MOHATHH [1, ¢. 116].

CoBpemMeHHass TIpaBoBasi JIEUCTBUTENBHOCTh HE MOXKET CYILECTBOBATh
0o0oco0neHHo oT mnpouwioro u Oyaymero. Iloatromy juisi  BbIsBIICHUS
3aKOHOMEPHOCTEM M ONpeleieHUs TEHICHIMH HCIIOJIb30BAHNUS OLEHOYHBIX
MOHSTUA B COBPEMEHHOM OEJIOPYCCKOM 3aKOHOJATENbCTBE HEOOXOIUMO
UCCJIEI0BATh JaHHYIO MPOOJIEMy PETPOCIIEKTUBHO.

Hcnonbs3oBaHrWe OLICHOYHBIX NOHSTHI OBUIO HM3BECTHO MpPaBy C CaMbIX
paHHUX 3TanoB €ro pa3BuTHs. [lepBble HOPMBI C OLIEHOYHBIMU IOHSITUSIMH
MOKHO BCTPETUTH YK€ B 3akoHax Xammypanu. 3akoHbl XI| Tabnui 3akpemisanu
TaKU€ OIICHOYHBbIE IIOHATUA KaK: «Oecxo3sAlUCmEEeHHbIU  PANCOAHUH,
KUCKTIOUUMENbHOE YPOOCmeo», «zuas nechs» [2, ¢. 5, 6, 10]. MoxHO cka3arTh,
YTO B PUMCKOM IIPABE€ €CTECTBEHHOE IPABO MPOHUKAJIO B MO3UTHUBHOE 4YEpE3
onieHOuHble NOHATHA. Haponel 3amagnoii EBpombl 10 peuenuuu puMCKOTOo
opaBa YIpaBIsUIMCh CBOEOOpa3HbIMHU (HPAHKO-TEPMAHCKUMH OPUINYECKUMU
Havyaiamu. B Tekcrax Canmueckoin mnpaBabl, CakCOHCKOW, AJIEMaHHCKOW M
npaBasl BypryHI0B OIIEHOYHBIE TOHSTHS M TEPMHHBI HE BCTPEYAOTCS, 3a
UCKJIFOYEHNEM ITOJOKEeHHS rnaBbl | Canmnyeckol MpaBabl: «ECIH XK€ KTO,
BBI3BABILY JPYTOro Ha Cy/, CaM HE SIBUTCSI U €CJIM €0 HE 33JePKUT KaKoe-1uoo
3axonHoe TIpensaTcTBrey [3, c. 240].

Pa3zButne O0enopycckoro 3aKkOHOJATENbCTBA B PaKypce HCIOJb30BaHUS
OLICHOYHBIX MOHATHUM W TEPMHHOB HUMeEET IIyOokue KopHHU. HopmaTtuBHbIM
IPaBOBbIM aKTaM Yy JAPEBHUX CJIaBsSH Obla MpUCylla Ta € JI€TaJbHOCTb
PEryJIUPOBaHMs, YTO U B JIPYTUX CTpaHaX MHUpa. ITO ObLIO CBS3aHO C TEM, YTO
BO3HUKHOBEHHUE TpaBa ObLIO OOYCIOBIEHO PA3BUTUEM CHCTEMbI COLUAIBHOTO
pEryJIMpoOBaHMs, B NIPOLECCE KOTOPOTO IMpaBHia MOBENECHHS BO3BOJMUIIUCH B
oOmeo0s3aTenbHble  opuaudeckue  Hopmbl.  [lo  mepe  pasButus
3aKOHOJATENIhCTBA HA OEJIOPYCCKHX 3€MIISIX MEpHOoJia CPEAHEBEKOBBS, MOXKHO
IPOCJIEINUTh YBEIUYEHUE YHUCIIa BBOAUMBIX B IIPABOBHIE JOKYMEHThI OLIEHOYHBIX
noustTuii U tepMuHoB. Cynebuuk Kaszumupa 1468 r. u Craryrsr BKJI 1529,
1566 u 1588 rr. cayxaT TOMY MOJATBEPKIACHUEM.

B HoBoe Bpemsi NpoUCXOAAT Ba)XKHbIE€ H3MEHEHHsI BcCeX cdep KU3HU
oOuiecTBa. BmecTe ¢ mpaBoM COBEPILIEHCTBYIOTCSI M IPHUEMBI IOPUAMUYECKOM



TEXHUKHU. 3aKPEIJICHUE HOPM, COAEPKAIINX OLIEHOYHBIE OHSATHUSA, IEPEXOAUT Ha
KOHCTUTYLIMOHHBIM YypoBeHb (Hampumep, pasza.l cr.3 Koncrurynuum CIHIA
1787 r. — «Bectn cebOst Oesynpeunoy). Haunmnas co BTOpOH MOJIOBHHBI XX B.
HaMETUJIOCh YBEJIMYEHHE YHCIia HOPM, COJIEpKAlllMX OLEHOYHbIEC MOHATHUS BO
BceX oOTpaciiax mnpaBa. HaOmiomaercs HalvuuMe TEHICHUMU K PACHIMPEHUIO
HCIIOJIb30BAHUSL OIICHOYHBIX MOHSATUN B PETYISATUBHON cdepe U K CYKEHHUIO
OTHOCHUTEJILHO-ONPEJICICHHBIX ~ HOPM B OXPAaHUTENIBHBIX  OTPACIIAX
COBPEMEHHOI0 MpaBa.

Hcnonb30BaHWE OLIEHOYHBIX TMOHSATHM B MPABOBOM  PETYJIUPOBAHUU
OOBEKTHBHO TMpejonpeneneHo u Heobxomaumo. [Ipu  cooTBeTCTBYIOMUX
YCIIOBUSIX OHU TMPHUAAIOT OMPEEICHHYIO CTENeHb CTAOWJIBHOCTH, SIBIISIOTCS
CBOCOOpa3HOM CBSI3KOW HOPMATHBHO-NPABOBOTO (hopMau3Ma U MPAKTHIECKOM
KU3ZHU.
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