YUECTb MEXKAyHAPO/IHBIN XapaKTep OTHOIIEHHUS U He IOIYCTUTD YIIPO-
IIIeHHe I10/IX0/1a IIPY Pa3pelIeHN! Jiela ¢ HHOCTPAHHBIM 3JIEMEHTOM.
IlenecoobpasHoCTh yueTa (PpaHIy3CKOTO OIIBITA OIPENEIIAETCA TEM,
YTO MMIIEPATUBHBIN XapakTep 6a30BbIX MPABUJ KOJJIM3UOHHOTO pe-
TyJUPOBaHUA (B YAaCTHOCTU IIOJIOXKEHUU TJIaBbl 74 [parkmaHCKOTOo
kojiekca Pecriy6iuku Benapych) v cTporo (popMasibHBIN ITOIXOT K HX
MPUMEHEHUIO COXPAHAIOT IEJOCTHOCTh MEXK/IYHAPOJIHOTO OTHOIIE-
HUsI, THA4Ye OHO IPOCTO IMIPUCIIOCOOUTCS K IIPABOBOM CHCTEME OTHOTO
rOCyZJapCTBa, I7ie CIop OBLI PACCMOTPEH.
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Modern intellectual property law is a complex legal construct, the development
of which is reflected in codified acts of international and national law, in particular
TRIPS, national codes of intellectual property. A balanced distribution of obligations
and interests of all stakeholders in the basic principles and the most controversial legal
institutions should be based on universal human rights standards. The article shows
the correlation and close relationship of the interlinked processes. The conclusion is
formulated about the legitimacy of development of the international legal perception
of the exclusive right in accordance with the human rights-based approach (HRBA),
which in turn is based on a well-systematized and universally recognized legal
framework.

Keywords: intellectual property; human rights; codification; international
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B3AMMOCBA3b KOOU®UKALIUA B PA3HbIX COEPAX:
NMPABA YEJTOBEKA U UHTEJNEKTYAJIIbHAA COBGCTBEHHOCTb

E. B. JIleanosuu?, Ce IIIyoit?
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np. Hezasucumocmu, 4, 220030, Mutck, Pecnybauxka Beaapycy,
e-mail: leanovich@bsu.by
2 Beaopycckuil 2ocydapcmeeHHblil yHugepcumem,
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CospemeHHOe Npago UHMeANeKMYanbHOU cobcmeeHHoCcMU npedcmas.asem cobotl
CA0IHCHYI0 NPABOBYI0 KOHCMPYKYUIO, PA3sumue Komopoil HauwAo ompaxjceHue 8 Ko-
JuUPUUUPOBAHHBIX AKMAX MeHCOYHAPOOHO20 U HAYUOHANBHOZ0 NPABA, 8 HACTMHOCU
TPHUIIC, HayuoHanabHblx Kodekcax uHmeanekmyaavHoil cobcmeenrocmu. Coéanau-
cuposaHHoe pacnpedeneHue 0623amenbCme U UHMePecos 8cex 3aUHMePecoO8aHHbIX
CMOPOH 8 OCHOBHBIX NPUHYUNAX U HAUOOee NPOMUBOPEUUBLIX NPABOBBIX UHCMU-
mymax 00A%#CHO 0CHOBbLBAIMBCSL HA BCeobWUX cmaHdapmax npas yenogexka. B cma-
mbe NoKA3aHa 63auMocesn3b U MeCHble OMHOWEHUS NePeKAUKAIWUXCS NPOYeccos.
Copmyauposar 6b1800 0 3aKOHOMEPHOCMU PA3BUMUA MeHCOYHAPOOHO-NPABOBO20
NOHUMAHUS UCKAIOHUMEAbHO20 NPAsA 8 COOMEEmemeauu ¢ NPago3auiumHbLmM nooxo-
dom, Komopulil, 8 6010 ouepeds, ONUPAEMC HA XOPOWO CUCTNIEMAMUSUPOBAHHYIO U
8CEMUPHO NPUSHAHHYI0 NPABOsYIo 6asy.

Kaloueente cao6a: uHmenneKmyanbHas coOCmeeHHOCMb; NPasa 1ea08eKda; Ko-
Juguxayus; mexcOyHapoOHoe HacmHoe Npaso; NPuUHYOUMenbHOe AUYEeH3UPOBaHUe;
passusarowjuecs cmpaHst; Kumail.

The human rights-based approach (HRBA) presents in the modern
world a conceptual platform framework for all countries. Different
political positions and economic interests can be mutually excepted
by developed and developing countries. That is of vital importance
from the view of contemporary challenges (e. g., Covid, sanctions,
etc.). Moreover, the necessity of universally recognized landmarks and
orienteers is met by the codified international human rights standards.
The corresponding body of international sources on human rights
prevent discriminatory practices and unjust distributions of power in
all spheres [1].

Discourse on the correlation of numerous acts, as for human rights.
and on intellectual property, is in close attention at the universal
level of cooperation from the late 9os of the last millennium. World
Intellectual Property Organization (WIPQO) was the first international
organization to draw wide public attention to the discussion of the
interlink and interdependence of these two major domains on the
agenda of the world community. There has been a lot of debate on this
issue, reflected in international publications [2].
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Starting with the broadest formulation of the problem, from
the possibility of recognizing the universal status of intellectual
property right, the consistent development of the discussion led to
the recognition of the essential legal differences between the two sets
of rights, ascertaining their differences in issues of their private and
public nature, territorial coverage, etc.

Nevertheless, the productivity of the comparative and evaluative
approach has a pronounced impact. The results of the scientific
discussion at such an authoritative level (WIPO and successive
extension to other organizations: the World Trade Organization, the
World Health Organization, etc.) have led to practical solutions. In
this regard, we can highlight: amendments to the Agreement on trade
related aspects of intellectual property rights (TRIPS) with regard to
the compulsory licensing for pharmacological inventions; adoption of
the Marrakesh Treaty, which greatly facilitates the access of visually
impaired people to copies of works that are protected by copyright;
development of an understanding on the problem of protection of
intellectual property rights by developing countries for their genetic
resources, etc.

A significant achievement from the codification point of view is
the formation on the basis of human rights of the principle of taking
into account the interests of all stakeholders. As of now it serves as
the basis for assessing the fairness and expediency of both the entire
structure of intellectual property and the limits of an exclusive right.
Understanding and regulation concerning the «stakeholders interests
principle» was enshrined in the WIPO documents. Thus, it is fixed in
The World Intellectual Property Declaration of June 26, 2000. Now
this standard has become firmly established in the argumentation
toolkit during debates between developed and developing countries.
It is also taken into account in the process of codification of national
legislation on intellectual property.

The correlation of human rights standards eventually provides the
understanding of the future development of international protection
of intellectual property in countries of different economic interest. The
most illustrative approach is presented by the debates on «TRIPS-
plus».

There is no clear line of demarcation between the TRIPS era and
the TRIPS-plus era. Different scholars have different views. Professor
Wu Handong believes that the TRIPS-plus era entered after the TRIPS
Agreement [3] However, some scholars believe that international
protection of intellectual property rights entered the next stage only
after the Doha Declaration was signed [4, p. 143]. Meanwhile, it is
clear that the implementation of TRIPS and new legal norms require
changes of the intellectual property perception. There are increasing
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trends in the normative ruling of intellectual property, including
conflicts both within the same jurisdiction, when the interests of
right holders and users collide, as well as in the dimension of inter-
jurisdictional conflicts. when different understandings are formed
from common standards in national legal systems while deepening
and clarifying legal regulation.

The universal approach is at risk in the TRIPS-plus era because of
the gap between the rich and the poor in developed and developing
countries, reflected by problems of technology transfer, digital divide,
access to medicines, ecology safety, etc.

Taking into account a certain margin of appreciation that is left
in the requirements of TRIPS and other intellectual property treaties,
human rights standards, in particular on health care, safe environment,
access to knowledge and cultural achievements, freedom of creativity,
sustainable development afford an effective legal grounding for the
special interests and demands of developing countries. Thus, they can
orient themselves at lower standards fixed by international obligations
without the necessity to follow the example of the developed countries,
which constantly raise the standards of protection and enforcement of
intellectual property rights, in particular by increasing the terms of
protection, expanding the competence of the authorities to prosecute
violations in a public law order. Each state should independently
determine the level of compliance of protection with current needs
and move to a higher level of protection only if the objectives of the
development of economic and social indicators are achieved.

At the same time human rights concern provides flexibility of
legal thinking and progressive development of intellectual property
regulation. It sets a benchmark for the intellectual property benefits as
a common welfare. Developing countries can improve compensation
measures and shorten the time for processing compulsory licensing
cases by setting up monitoring mechanisms. Developing countries can
codify special legal provisions for the protection of genetic resources
and systematically protect their genetic resources. Developing
countries can classify and protect traditional culture of different
nature, either by referring to copyright protection or by establishing a
special protection system for special cultural forms.

Thus, it is of high importance to maintain the existing international
rules of intellectual property on a multilateralism perception. The
international community should follow principles of human rights in
resolving conflicts in the domain of intellectual property and should
not use the corresponding legal norms as a tool for profit-making by
pursuing private interests only. In terms of diplomacy, developing
countries can actively seek the help of other countries and international
organizations to establish bilateral or multilateral treaties to achieve
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cooperation for the technical help in order to establish or improve
data bases on technical and patent information.

The study of human rightsissuesin animportantissue of intellectual
property rights law and practice at present. The picture of the future
international intellectual property landscape is already unfolding,
and developing countries must make timely decisions and respond
positively. Through effective intellectual property diplomacy and
accelerated improvement of legal and policy systems, the intellectual
property can become an institutional arrangement that truly drives
developing countries to the path of success in solving problems.
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Koauuecmeso 6paxos, 3akAoueHHbIX 8 MUPE U OCAOHCHEHHBIX UHOCTPAHHBIM d1e-
MeHMOoM, ¢ meveHueM 8pemMeHU go3pacmaem. B c8a3u ¢ amum, so3pacmaem u He-
06X00UMOCTNb KONAUSUOHHOZ0 Pe2yAUPOB8AHUA UMYUWECTN8EHHBLX OMHOWeeHULL CYnpy-
206. Panee, 8 EBponeiickom cOl03€ KOANUUOHHbLE HOPMbL, Pe2yAupyouje pextcumbl
uMyujecmea cynpyao8, co0epiHcaruch MoAbKo 8 HAYUOHAALHBIX 3AKOHAX, 0OHAKO,
¢ 29 aHgapa 2019 2oda Odelicmeyrom dsa peanamenma (peenamenm Cogema (EC)
2016/1103 0M 24 UIOHA 2016 2. 0 PUCOUKYUU, NPUMEHUMOM NPABe, NPUSHAHUU U UC-
NOAHEHUU peweHUll N0 80NPOCAM pexcumos odwell cobcmeeHHOCMU CYynpy208 U pe-
2namenm Cosema (EC) 2016/1104 om 24 uioHs 2016 2. 0 10pucouKyuU, NPUMeHUMOM
npaee, NPU3HAHUU U UCNOAHEHUU PeuleHUll N0 80NPOCAM UMYUECMBEeHHbIX NPAs 3a-
Ppe2ucmpupo8aHHblX NAPMHEPCMs), pecyAupyrowjie 60NPOChl PeHUMO8 UMYULeCMBea
CYynpye08 U umyujecmeeHHble NocAe0cmeus 3ape2ucmpupos8aHHblX Napmuepems,
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