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The core challenging areas in the implementation of the states’ commitments in
connection with the “global war on terrorism” are considered: legal, operational and
humanitarian. The legal qualification of the “global war on terrorism” and its regulation in
international are studied. The key trends of modern counter-terrorism policies and practices
of their realization are analyzed. The issues of the influence of the “war on terrorism” on
the activities of the humanitarian sector are investigated. The main challenges of the
“global war on terrorism” in relation to international humanitarian law and international
human rights law commitments are formulated and ways of their solution are proposed. Of
particular interest is the study of the impact of the “global war on terrorism” on the
implementation of humanitarian operations, since such studies have never been published
in the post-Soviet academia.

Key words: global war on terrorism; humanitarianism; armed conflict; international law
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rymaHuTapHas. VM3yueHsl mpaBoBas KBaTH(pUKALUs «I100aJIbHON BOMHBI C TEPPOPHIMOM»,
€€ peryjaMpoBaHue B MEKIAYHapogHOM Ipase. [IpoaHann3upoBaHbl KIIIOUEBBIE TEHICHIIMU
COBPEMEHHBIX KOHTPTEPPOPUCTUYECKUX IIOJUTUK M IPAKTHUK HX pealu3alyH.
HccnenoBanbsl BONPOCHI  BIMSHUS «BOMHBI € TEPPOPU3MOM» Ha  JEATEIBHOCTh
ryMaHUTapHOro cekropa. CdopMynupoBaHbl OCHOBHBIE MPOOJIEMHBIE  ACMEKTHI
«ry100anbHOM  BOMHBI € TEPpOpPU3MOM» B CBA3M C 00s3aTenbcTBaMu B cdepe
MEXIYHAPOJAHOI0 TYMaHUTApHOTO IIpaBa U IpaBa IIpaB YeJIOBEKA, U IIPEAJIOKEHBI IIyTH UX
pewenus. OcoOble MHTEpEC NPEACTaBIsIET HU3Y4YEHUE BIMSHUSA «IJI00aJbHOM BOMHBI C
TEPPOPU3MOM» Ha  OCYHISCTBICHME T'YMAaHHMTapHBIX OINEpauuid, T.K. TOA0OHbIE
UCCIICIOBaHMsl He MyOJIMKOBAIUCh paHee B IIOCTCOBETCKOM IPOCTPAHCTBE.

Kntouesvle cnoea: BoitHa ¢ TeppOPU3MOM; TYMAaHHTapHAaHWU3M; BOOPYKCHHBIH KOH(IUKT,
MEKIyHapOIHO-TIPABOBBIC 00513aTEIbCTBA.

Regular terroristic attacks force the international community revert to
the consequences of 9/11 act and address the concept of the “Global war on
terror” (hereinafter — GWOT). While the international leaders use this term in
the same breath as ‘war against AIDS’ and ‘war against poverty’ [1, p. 550],
the fact is that the social, economic and security view of the problem should
be considered along with the legal framework.

The first time when the world faced the GWOT was the declaration of
war by the USA President George Bush to the social phenomenon — terrorism,
as an outcome of the attacks on September 11, 2001. The legal consequences
were more than down-to-earth: the US started military invasion to
Afghanistan by means of reprisals of terrorist ‘act of war’, as well as
promised that ‘the war will not end until every terrorist group of global reach
has been found, stopped and defeated’ [2]. Such quasi-legal position still
leads to the ongoing counterterrorism (hereinafter — CT) measures, which,
among others, include humanitarian interventions, ‘target killings’ of people
suspected in terrorist attacks, as well as the changing environment and
securitization of the whole humanitarian sector.

Contemporary wars are significantly different from those a century ago.
The composition of the participants in the hostilities expanded, concepts such
as ‘asymmetric wars’ and ‘proxy wars’ appeared, and the qualification of the
conflict was complicated by the participation of armed non-state actors. In
addition, a few governments after 9/11 are in a state of the GWOT, which also
needs a separate assessment from legal and humanitarian points of view.

Despite the long history, there is no internationally accepted definition
of terrorism. There are 19 universal conventions on terrorism, but only certain
of them determine specific responsibilities for States in confronting terrorism,
and the relevant SC resolutions refer to it [3]. The lack of a common
definition, as well as the various counterterrorist strategies of States determine
the breadth, and often impunity of actions in this area. Thus, measures
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directed against persons suspected of terrorism often serve as a justification
for humanitarian interventions, ‘targeted killings’, forced detentions.

For humanitarian assistance, the CT strategies also have several
qualitative and quantitative consequences. The traditional humanitarian
principles of universality, impartiality and neutrality face numerous
constraints to the relief operations, that, among others include militarization
and securitization of humanitarian relief, gaps between small and big
humanitarian actors and safety of aid workers.

Analysis of Challenges

The GWOT raises the number of issues that the international
community and certain States are trying to address through the CT measures,
taken on international, regional and national level. Such measures should be
questioned on the compliance with international law, in particular
international humanitarian law (hereinafter — IHL) and international human
rights law (hereinafter — IHRL) commitments, as well as must reflect
humanitarian focus.

GWOT in Relation to IHL and IHRL
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The main challenge

The lack of political will to act in The breadth and the The CT measures often substitute
accordance with IHL and IHRL, as discrepancy of the CT measures the humanitarian action to
well as the lack of a single leads to IHL and IHRL violations security, and bring to the sector
ism of determination of organizations the purpose of which
terrorist acts and consequently is far from an authentic assistance
ing the legal fi k to people in need

Legal Perspective

The international public law considered the ‘war’ from two angles: as
ius ad bellum, that prohibits and exceptionally authorizes the use of force, and
as ius in bello, that stipulates the use of force within the armed conflict,
regardless the cause of this conflict [4]. The norms of ius in bello i.e. IHL
equally apply to all parties of the conflict regardless of the legitimacy of the
use of force, even in the case of a legal act of self-defense according to article
51 of the UN Charter, or the use of force with the consent of the State
according to the Draft articles on Responsibility of States for Internationally
Wrongful Acts.

Core IHL conventions substitute ‘war’ to ‘armed conflict’. At the same
time GC and AP abstain from the description of ‘armed conflict’ and the
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concept gained further interpretation in the practice of courts and tribunals.
Notably, the International Criminal Tribunal for the Former Yugoslavia in
1999 in Prosecutor v. Dusko Tadic case defined it as ‘situation of the resort to
armed force between States or protracted armed violence between
governmental authorities and organized armed groups or between such groups
within a state’.

The approach of Gabor Rona, Marco Sassoli, Hans-Peter Gasser and
other western IHL experts confirms that if the GWOT is a legal concept, it
should fit to one of the types of armed conflicts. International armed conflict
may happen between the state and the terrorist group, whose behavior is
assigned to the oppositional government and is regulated by all four Geneva
Conventions, Additional Protocol 1 and customary IHL norms. Non-
international armed conflict occurs on the territory of one state between the
government or/and supporting the government States and the terrorist group,
exercising effective control over part of the territory, and is regulated by
common article 3 to GC, AP 2 and customary IHL norms. The practice of
international tribunals, as well as national ones, e.g. Hamdan v. Rumsfeld
case in US Supreme Court, confirms the doctrinal approach and argues that
IHL norms are applicable to the fight against terrorist groups and causes legal
consequences relevant to the type of conflict.

In the meantime the recent studies illustrate the evolution of the GWOT
concept from Al Qaeda to ISIS: in 2001 only USA was on the war-path
against terrorists, but now, in 2020, a lot of countries are involved in the fight
against terrorism, and ISIS is recognized by some States as a party to the
conflict. Consequently, certain international lawyers suggest that the GWOT
can be neither in the scope of application of international armed conflicts, nor
in the scope of application of non-international armed conflicts and creates a
new type of ‘transnational conflicts” against terroristic groups such as ISIS
that are presented as a global network active in numerous States with a highly
effective recruiting system [5].

From the IHRL perspective, the international community has
committed to adopting measures that ensure respect for human rights and the
rule of law as the fundamental basis of the fight against terrorism, through the
adoption of the United Nations Global Counter-Terrorism Strategy by the
General Assembly in its resolution 60/288 [6]. This and other international
documents, like, e.g. Security Council Resolutions S/RES/1456 (2003),
S/RES/1624 (2005) require States to take the measures to combat terrorism
that are following all their obligations under international law. Accordingly,
the fundamental rights and freedoms, many of which are non-derogable, like
right to life, right to a fair trial, freedom from torture and other cruel, inhuman
or degrading treatment or punishment, stipulated in the Universal Declaration
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on Human Rights and International Convent on Civil and Political Rights, and
other core human rights conventions, are applicable to any individual —
whether a victim or a perpetrator — in need of protection.

Operational Perspective

Since 1963, the international community, leading by the UN, created a
CT framework that is comprised of 19 universal legal instruments that deal
with certain types of terrorism [7], and provide for States the grounds to
establish the relevant CT jurisdiction, and create the basis for legal
cooperation and assistance. CT approaches were strengthened after 9/11 by
the numerous SC resolutions, that expand the capacities of States in the fields
of prosecution and punishment of the financing of acts of terrorism
(S/RES/1373(2001)); criminalize the travel, attempted travel, funding and
other facilitation of such ‘travel for terrorist purposes’ (S/RES/2178(2014)),
etc. Beyond that, the UN Global CT Strategy was adopted in 2006 and
represents a joint strategic and operational approach to enhance national,
regional and international efforts to fighting terrorism [8].

Measures adopted could be divided into the categories, that allow the
States and some other international actors to have certain discretion in their
CT activities: (1) security measures, (2) legislative measures, (3) preventive
measures, including addressing the root causes of radicalization [9 p.122].
The implementation of the third CT strategy (preventive measures) has led to
several actual humanitarian interventions or the ongoing intentions to invade
the territory of the other state, that are justified by the CT measures: in 2001
the USA intervened Afghanistan to fight Taliban, in 2013 British Parliament
was considering the intervention in Syria to fight ISIS, etc.

Such actions create confusion around the legal framework of
humanitarian interventions, as well as the consequences of so-called by the
US ‘new type of war’. Thus, CT preventive measures undertaken by the
United States resulted in the creation in 2002 of the Guantanamo Bay
detention camp located in Cuba, that has been criticized more than once by
the international community in connection with its own legal status, the legal
status of the detainees and human rights violations occurring there. USA
bypasses compliance with the GC justifying the detention and further actions
by the ability to quickly obtain information from captured terrorists and their
sponsors in order to avoid further atrocities [10]. The international
organizations and some States challenge such position and argue that even if
the IHL does apply only to the persons who have fallen into the hands of the
United States during an armed conflict, the IHRL still applies to other persons
detained in Guantanamo under the jurisdiction of the US [11].

One more preventive strategy taken in the context of the response to the
GWOT is the ‘target killings’, manifested in shootings of foreign fighters in
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the Paris and London streets, or drone attacks on terrorists in Pakistan and
Yemen. The question of the compliance of the ‘target killings’ with ITHL and
IHRL was addressed to the Israeli Supreme Court with the conclusion that
members of Al Qaeda could be targeted only because they lost civilian status
through their membership in a terrorist organization, meaning that they are
performing the function of combatants and shall be considered as military
objectives [12]. While some have supported this position, many others have
criticized it, arguing that the GWOT is beyond the IHL provisions, and ‘target
killings’ should be considered under IHRL and only as a proportionate
response to the terroristic threat.

Humanitarian Perspective

The GWOT has significantly deepened the links between security and
humanitarian aid, leading to some challenges and changes in the humanitarian
sector. It is clear from various armed conflicts that CT measures affect the
ability of impartial humanitarian organizations to carry out their activities and
have even prevented to deliver assistance effectively to beneficiaries, either
because of restrictions on contacts with certain stakeholders on the ground, or
because of prohibitions on providing material support to listed groups or
individuals [13, p.152]. As an attorney with Save the Children, Ellen
Willmott, mentioned: ‘under [...] most recently issued regulations for
Somalia [...] you can’t in fact build a well for water for a drought-stricken
area because someone from al-Shabab might draw a cup of water from that
well” [14, p.164]. In 2016 in Iraq certain CT provisions prevented
humanitarian organizations from implementing any programs in areas
controlled by the ISIS. Consequently, humanitarian organizations were under-
represented in the areas with the population in need, working only where they
were allowed to [15, p.139].

In 2011, the ICRC raised this issue publicly and expressed its opinion
that the CT measures should not contradict the humanitarian principles that
States have supported politically or endorsed through IHL and IHRL treaties,
and should not hinder impartial humanitarian organizations from carrying out
their activities in a principled manner to respond to affected people in
proportion to their need [16].

CT measures further contribute to the securitization of the humanitarian
sector, that brought actors such as the military and private corporations into
the humanitarian sphere. Moreover, it argues that although aid is not wholly
subordinated to security objectives, such security interests lead to
prioritization of service delivery over the needs of beneficiaries [17, p.718].
As a result of the securitization of relief, the distinction between humanitarian
organizations and military-aiming companies has become more blurred, and
the principles of humanitarian aid are heavily compromised. It put at risk not

134



only the safety of aid workers, but also their relationship with local
governments, communities and people in need.

One more concern of CT measures is related to the quantity of non-
governmental organizations (hereinafter — NGOs) working in the field.
Certain security and preventive CT activities bring about the reduction of
humanitarian assistance by small organizations, usually local ones, that are
not able to follow all the restrictions due to the limited resources. Moreover,
big NGOs impose their approaches in work to which local NGOs cannot
always adapt. Thus, different traditions of humanitarian action within the
NGO community, like the ‘Dunantist’ and the ‘Wilsonian’ are usually
followed by ‘big players’ and the ‘small’ ones are left behind. For example, in
Syria, many local NGOs disappeared after the intensification of the crisis, and
only big NGOs and international organizations, like CARE, Médecins Sans
Fronti¢res, Save the Children and World Vision have been able to provide
relevant assistance in this and many other conflict regions [18].

Conclusion

The globalization and changing geopolitical environment have
modified the relations between different actors not only at the peaceful time,
but also during military and anti-terroristic operations. Despite the wide range
of international, regional and bilateral legal instruments, the CT strategies and
traditions vary from state to state, moreover some are questioned from human
rights perspective.

The international community clearly faces the need to elaborate
comprehensive and uniform definition of terrorism with the aim of further
implementation in the national legislation of States. Furthermore, significant
changes should address operational and humanitarian angles of GWOT, and
first of all consider the importance to include into the CT conventions and
strategies the provisions on humanitarian principles and relief to provide an
opportunity of impartial implementation of humanitarian tasks. The GWOT
has additionally highlighted the difficulties humanitarian organizations face in
positioning themselves within a changing framework. The humanitarian
actors should now carefully assess their donors, as well as of who the
recipients are and what political actors they support [19].

Thus, the lack of a comprehensive and unified vision of the
international community on CT issues is affecting emerging challenges and
threats. It is crucial to involve various actors, like international organizations,
regional interparliamentary organizations, governmental bodies, security
organizations, and humanitarian sector, in order to adequately and properly
respond to emerging challenges, as well as to guarantee their compliance with
international law standards.
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INPAKTUKA KOMUTETA 110 IPABAM YEJIOBEKA B
OTHOWEHWH PECITYBJIMKH BEJIAPYCb 110 CBOBOJE
MHEHHMHU N CBOBOJIE MUPHBIX COBPAHUU
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B crartbe paccmarpuBaioTcs HEKOTOpble pelieHus (cooOpaxkenusi) Komurera mo
npaBaM 4YeJOBEKa 110 WHAMBUIYAJIbHBIM coOOLIeHUsM mpoTuB PecnyOnuku benapycs,
3aTparvMBaollye cBo0Oly MHEHUH M cBOOOAY MHpHBIX coOpanuil. Pemenuss Komwurera
CBHUJIETEJILCTBYIOT O TOM, YTO NPUBJIEYEHHE JHI[ K OTBETCTBEHHOCTH 3a HECOOIIOJCHHE
3aKOHa O MAacCOBBIX MEPOIPHUATHSIX MPU PACHPOCTPAHEHUH JIMCTOBOK, Pa3BEIIMBAHHUU
IUIAKaTOB MJIM MPOBEIEHUM MHTUHIA IMPHU3HABAJIOCH HApYyIIEHHEM JaHHBIX CBOOOJ,
MOCKOJIBKY HE COOJIIoJacsl KPUTEPUM JTOCTHXKEHUS 3aKOHHOM 1eiau. AOCOII0THOE
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