YUEHBIMH, YTOObI CHCTEMAaTHU3UPOBATh MPEANHCAHUS I O0Jee TOYHOrO M3Y4YECHUS
IIPaBOBBIX ITOJIOKEHUH C YUYETOM peauil COBpEMEHHON ITPaBOBOM CHCTEMBI.

3akoHbl XaMMypanu OTJIMYAOTCS HE TOJBKO IMPOJAYMAaHHOCTBIO, BEJlb B KaXKIOU
CTaTb€ OIMCHIBAJIIACH KOHKPETHAsl JKATEHWCKas CUTyallMss MW Haka3aHue K
MPECTYIIEHUIO B HEM, HO U 0CO00M )K€CTOKOCThIO. Tak, cCMepTHas Ka3Hb YCTaHOBJIEHA
B 31 cimyuae, He cuuTas 3aMeHy HITpada CMEPTHIO B Cllydyae HECOCTOATEIbHOCTH
OCYXJEHHOT0; CBSA3b MYKUMHBI C UYKOW KEHON NPHUBOJIMUIIO K YTOIUIEHUIO OOOHUX;
IPECTYIUIEHUS JIMYHOCTHOI'O XapakTepa PelIaIiCh 10 MPUHLIHNITY TaauoHa: «OKko — 3a
OKO, 3y0 — 3a 3yO», a 3a IJI0XO0 CACNIaHHYIO OIEpaIfio Bpauy OTCEKalu pyKy. Takxe B
3akoHax XaMMypanu CYLIECTBOBaJ 3aKOH O BHHAax: HEYECTHBIX IPOJABIIOB,
NpoJaBaBIINX pa30aBIEHHOE BUHO, TOIIIIN B PEKE.

BaBunonckuii Hapoa o4yeHb Oosiics 00XKbel Kaphl, a pa3MElIEHUE Ha CTENE C
3akoHamMu Oora KMMeNO JI1 HACEJEHUs Ba)XHOE CHMBOJIMYECKoe 3HaueHue. Kak
CJIEJICTBHUE, BCE HACEJICHHE PACCMATPUBAJIO 3TOT COOPHUK 3aKOHOB KaK TO, YTO HEJb35
OCTIOPHUTb.

Ha nanHbpIil MOMEHT cTena 3aKOHOB XaMMmypanu Haxoautcs B JlyBpe. 3aKOHBI
XaMMypanu OIpPaBJaHHO CUMTAIOTCS OJHUMHU U3 ApeBHEHmmMX B mupe. [Io cBoemy
COJIEP)KAHUIO U MO IOPUIUYECKOMY 3HAUYECHHMIO 3TH 3aKOHBI CTAlM CaMbIM Ba)KHBIM
IIaMSTHUKOM BCETO IPEBHEBOCTOYHOIO IpaBa. C moMombpo 3aKOHOB XaMMypanu Mbl
MOXEM KaK BOCCTAHOBHTb MHOIME CTOPOHBI COLIMAIIBHO-D)KOHOMHYECKOTO CTPOs
MecomnoramMuy, Tak U y3HaTh, KAK Pa3BUBAJIOCh MPABO HA PAaHHUX 3Tamnax B LEJIOM.
Cam e Xammypanu ObUI TNEpBbIM MPABUTENEM JAPEBHOCTH, KOTOPBIA CMOT
COpPa3MEPHUTH C BJIACTBHIO Lapsl CHITy 3aKOHA U MTPU3HAJI 32 CBOMMH IOJAHHBIMH PABO
caMuM 3a00TUTHCS O CBOEH KU3HH.

Ocmpeiiko H. A.
NUCTOYHUKHU MYCYJIBMAHCKOTI'O ITIPABA U COBPEMEHHOCTD

Ocmpetixo Hean Anexceesuu, cmyoenm 4 kypca benopycckoeo eocydapcmeennozo
yHusepcumema, 2. Munck, Berapyco, markevich7july1999@mail.ru

Hayunwiii pykosooumens: kano. iopuo. nayk, ooyeum Opaosckas E. U.

OcoObIii WHTEpeC B paMKax W3Y4YCHUS COBPEMEHHBIX IPABOBBIX CHCTEM
3aHMMaeT MYCYJbMAHCKas ITPaBOBasi CUCTEMA. JTO CBSI3aHO B MEPBYIO OYEPE/b C TEM,
YTO MYCYJIbMAHCKOE MpaBO CaMO IO ceOe MPeACTaBISIET JOBOJILHO YHUKAIbHBIN
IOpUIHYeCKU (DeHOMEH, paOOTaOIIMKA MO OTIIMYHBIM OT aHTJIOCAKCOHCKOM CHCTEMBI
oO1iero mpaBa W POMAHO-TEPMAHCKOM CHCTEMbl TpUHIUINAM. [IpuMEHUTENTbHO K
JTAHHOMY BOIIPOCY CTOUJIO OBl OTMETHUTH, YTO BOMPOC MCTOUYHHUKOB MYCYJIbMaHCKOTO
rpaBa caM 110 ce0e He sABJAeTCS HOBBIM. 10 3TOMY MOBOTy 0OIIETTPUHAT KOHCEHCYC O
TOM, YTO B MYCYJIBbMAaHCKOW INPABOBOW CHUCTEME JBYMS TJIABHBIMM HCTOYHUKAMHU
MpaBa SIBISECTCS PEIMTMO3HBIA TEKCT U MPABOBas JOKTPUHA. PEIMTMO3HBIM TEKCTOM B
JTAaHHOM ciy4dae aBsIIOTCsS KopaH M CyHHA, KOTOPBIE COCTABIIAKOT IIAPUAT, U TAKXKE
UKMa, KUsic U (eTBa, a mMpaBOBOM JOKTPUHOM BBICTyIHAET (PUKX.

62


mailto:markevich7july1999@mail.ru

B mnepByro ouepenp ciaeayer OTMETUTbh, YTO KIACCHUYECKOE MYCYJIbMAaHCKOE
IPaBo, IO CYTH, IPEJICTABISIET COOON COOTHOUIEHHE MMCAHBIX UICTOYHUKOB, TAKUX KaK
Kopan u ¢ukxa, kak pe3ysiprata AESITeIbHOCTH UCIAMCKUX IOPUCTOB U OOrOCIOBOB,
MMEHYEMBIX MYJDKTaxuaaMu, 110 UX HHTepupeTanuu. /s Hadana ciexyeT OTMETUTh
CYLIHOCTh CaMUX MOHSTHUH IIapuaTa u (pukxa.

Jleno B TOM, 4TO €ClIM LIapuaT IPEACTaBIATh, KAK 3TO IPUHATO B MCIAMCKOM
MBICJIH, B KayeCTBE COBOKYNHOCTH IpeanucaHuii Kopana v CyHHBI, B3STBIX B MX
OYKBaJIbHOM BBIPQKEHUH, MOKHO OOHAPYXHUTh OTHOCHUTEIEHO HEMHOTO MOJIOKEHUH
MPABOBOTO XapakTepa (MPekIe BCEro Mo BOMPOcaM OpayHO-CEMENHBIX OTHOIICHUN U
HacienoBaHus). JlaHHOE TOJIOKEHHE TaKKe OTMEYall W3BECTHBIM COBETCKHIA
uccinenosatens JI. P. CrokusiiHeH DTO 0OCOOEHHO OTpa3wjioch M Ha COBPEMEHHOM
JTamne, € MYCYJIbMaHCKMM IPaBOM Kak TakKOBBIM B 0oJjiee WM MEHEE MOJHOM
o0beMe  pEryJupyroTcs B  OCHOBHOM HMEHHO 3TH  BBIIICYIIOMSHYTHIC
IPaBOOTHOUIEHUs. BHE 3TuUX paMoK mapuar B TOYHOM, COOCTBEHHOM NOHHMMAaHUU
3aKJII0OYaeT B ceO€ JMIb MOTEHIHUAIbHYI0 BO3MOXKHOCTb OBITh MCTOYHUKOM IIpaBa.
Takass BO3MOXHOCTh NpEBpaIlaiach B JIEHCTBUTEIBHOCTh TOTJA, KOI/AAa OTIECIbHBIC
asTel KopaHa nim Xagucel oayvyany PaBoBOE UCTOJKOBAHME.

Ponp umHTEprniperaropa mapuata urpaq (UKX, T.e€. JOKTpHHA. B3auMocBs3b
penuruu, (ukxa u npaBa 3akoHOMepHA. OpueHTalus MyCyJbMaHCKO-IIPaBOBOM
JOKTPUHBI Ha OCHOBOIIOJIATaloOlIMe JOIMbl HciaMma ObUla Heu30exkHa B YCIOBUSX
TOCIOJCTBAa PEIUTHO3HOTO MHUPOBO33PEHUSI B MYCYJbMAaHCKOM MHpPE, B TEPBYIO
ouepenb B CpennHue Beka. Benen 3a JOKTPUHOW TECHO CBSI3aHHBIM C PEJIUTUEN
OKa3aJloCh M CaMO MYCYJbMAaHCKOE IpaBO, BEIb €ro OCHOBHBIM HCTOYHUKOM
(BHemHe# (popMoii) HAa MPOTSKEHUH BEKOB ObljIa JOKTPHUHA, YTO TaKXKE€ OOBEKTHUBHO
0OyCJIOBJIEHO: UMEHHO JIOKTPHHA cTajla HauOoJiee mpuemieMon GopmMoii, B KOTOpoi
peNnuruo3Has ujes MoOrjla B3auMOJIEHCTBOBATH C MpaBOBbIM HaudanoMm. Crenyet
OTMETHUTh, YTO HaunHas ¢ XIX B. u ceiuac curyaius apyrasi, Tak Kak IMOSBHINCH
JCHCTBEHHBIE TPABOBBIE MEXAaHM3MBI, CYIIECTBYIOIIHME B CTpaHax EBpoIbl, poib
¢ukxa Kak HMHTEpHperaTopa IIapuara MOTepsula 3HAUeHHEe U Hen30eXHOW cTana
peuenuus mpasa B IEPBYIO OYEPEAb U3 POMAHO-TEPMAHCKOM PABOBOM CUCTEMBI.

[IpyuMEHUTENBHO K KJIACCMYECKOMY MYCYJbMAaHCKOMY INIpaBy HE CIEIyeT
npujaBaTth Cyry0o mIpaBoBOo€ 3HaueHHe HopMmaMm mapuara. lllapumatr — B 1enom
pPENMIMO3HOE, a HE NpaBoBoe sABJICHHE. (CXEMaTHYHO B3aMMOCBA3b PEIUTHH,
JOKTPUHBI U TpaBa B MCJIaM€ MOKHO MPEJCTaBUThH cienytoumMm obpazom: Kopan u
CYHHA, T.€. PEIUTHO3HbIE NPEANUCAHUS, COCTABIISIIOT COJAEPKAHME W HCTOYHUK
mlapuara, KOTOpPBIM, B CBOKO O4Yepeldb, SBISIETCS OCHOBOM IIPABOBOM JOKTPUHBI
(bukxa), urparoiiei posib BEIyIIero HCTOYHUKA MYCYJIbMaHCKOTO IpaBa.

Yro e KacaeTcsi COBpEMEHHOTO MYCYJIbMAHCKOIO MpaBa, €ro CTPYKTYPY MOKHO
Ha3BaTh eule 0ojiee CI0KHOM, YeM B KilacCM4ecKoM. EcTecTBEeHHO, IJIaBHYIO POJib B
CMEIICHUH TPUOPUTETOB ¢ (PriKxa HA BCe OOMBINYI0 (hOPMATHU3AIUIO B KOAU(PUKAIIHIO
CBITPajJO pa3BUTHE IpaBa W INpaBoBOM Hayku B EBpome. KiroueBou nepexon k
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COBPEMEHHOMY THIly HUCJIaMCKOro mpaBa Hactynuil B XIX B., Korja MHOJHOCTbIO
0 OPMUITUCH POMAHO-TE€pPMAHCKAas U aHTJIOCAKCOHCKAs MTPABOBbIE CHCTEMBI.

Hcxons u3 3Toro, MO’KHO BBIJIETUTH TOCYJIaPCTBA, T€ HOBAas IIPaBoOBasi cUCTEMa
O0asupyercsa Ha aHrjgocakcoHckoit mopenu (Mpakx, CynaH) ©, COOTBETCTBEHHO,
pomano-repmanckoit (Eruner, Cupus, Jlugan). CTOUT OTMETUTD, YTO MOYTH BO BCEX
rocyapcTBax € JOMUHUPYIOIIMM MYCYJIbMAHCKUM HaceJIeHHEeM, Ilapuar, Kak B
OpuHIMIE U (QUKX, MUMEIOT KIIYEBOE 3HAUCHUE HapsAy C pPeUenuUpOBaAaHHBIMU
HopmaMu. Tak, HampuMmep, B CTpaHax MYCYJIbMAHCKOTO IIpaBa COXPAHSIOTCS
cnenupuuecKne PETUTHO3HBIE CyIbl (Kaau), MYCYJbMaHCKOE TPAaBO PETYIHUPYET
OpadHO-CeMEHbIE W HACJCJACTBEHHbIC OTHOIICHHS, a TaKKEe BECOMYK 4YacTh
YTOJIOBHOTO W TPaXJAaHCKOTO IpaBa, B KOHCTUTYLHSIX MHOrux rocynaapcts (Mpan,
MapoKko) 3aKkperieH0 NOJYMHEHUE TOCyIapcTBa MpUHIMIIAM Kciaama. Mckiouenue
COCTaBJISICT JIUIb TypIus, MOJHOCTHIO TIepenieAias B pPOMaHO-TEPMAHCKYIO0 CUCTEMY
U K CBETCKOMY IpaBy nocie pegopm Mycradnr Kemans AraTiopka.

Takum 00pa3oM, OCHOBHBIM OTJIMYUEM COBPEMEHHOTO0 MYCYJIbMAHCKOTO MpaBa
OT KJIACCUYECKOTO SIBJISIETCSI €r0 CMEIIEHUE U MOJU(UKAIUS C PEICTUUPOBAHHBIMU
COBPEMEHHBIMHM TMPABOBBIMH MPUHUHUIIAMU W3 CTpaH EBpONbl U yMEHBIICHUE POJIH
¢dbukxa npu ¢GparMeHTapHOM PETYIUPOBAHUU MPABOOTHOIICHUH CYry0O HMCIaMCKUM
npaBoM. Kak wuTOr, HEMalOBaXXHbIM SBIETCS M TO, YTO B HCIAMCKOM
dbyHIaMeHTaIu3Me, TIOCTUTIIIEM arores B TaK HA3bIBAEMOM MCIAMCKOM TOCYAapCTBeE,
KJIFOUE€BOM OCOOEHHOCTBIO SIBJISIETCS KaK pa3 MPOTHUBONOCTABIEHUE TPAAUIIMOHHOTO
MYCYJIbMaHCKOI0 MpaBa Ha 0a3e mapuara, J1100bIM HOBOBBEJECHUSIM H3BHE.

Ilanacwk /J. A.
HIOPHBEPI'CKHU# ITPOLIECC

llanacrox [Imumputi Anopeesuy, cmyoenum 1 kypca benopycckoeo 2ocyoapcmeennozo
yHugsepcumema, 2. Munck, benapycwo, dmitriy.pamasyuk@icloud.com

Hayunwiii pyxosooumens: kauo. opuo. nayx, ooyenm Camonun B. H.

HropuOeprckuil mpoiiecc SIBIs€TCA MNEPBbIM U OJHUM M3 CaMbIX KIIIOYEBBIX B
cepun CyAeOHBIX MPOLIECCOB, KOTOpbIE MPOXOAWIM BO JIBOpIe IOCTUIMU TOpoja
HropuOepr mocne oxoH4yanusi BTopoit MupoBOW BOWHBI. DTOT TPOIECC HaYayCs
20 Hos16ps 1945 . u mpogomxancs 1o 1 oktadps 1946 r.

B xozae atoro mporecca MexayHapoaHblii BoeHHbIH TpuOyHan (nanee — MBT,
MEXIYHAPOJHBIA CyNeOHBIN OpraH, MPEecieAOBAaBIIMN M HAKA3BIBAIOIIMM TJIaBHBIX
BOCHHBIX IPECTYITHUKOB EBPOIIEUCKUX CTPaH, KOTOPBIE CPAXKAINCh HA CTOPOHE
HalucTCKOM ['epmaHum), cocTosBIIMN U3 8 CyAeHl, KOTOpbIe MPEACTABISIIN YEThIPE
ctpanbl AnTurutiepockoil koanmuuuu (CCCP, Benukoopuranus, CILIA, ®Opanuus),
NpeabsiBUI OOBHHEHHUS] B BOCHHBIX TMPECTYIUICHUSAX Tpymme OBIBIIMX JUICPOB
Tperbero Pelixa. Tak, K CMEpTHOW Ka3HMU 4epe3 NOBELICHUE NPUTOBOPWIM ['epuHra,
Pu66entpona, Keitrens, Kanerenbpynnepa, Pozenoepra, ®panka, ®puxa u ap.
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