Jlnureparypa

1. JIndpum, Y. M. [onstre MexIyHapoaHOTO (PHMHAHCOBOTO IIpaBa: HEKOTOPEIE
acriekTs! // MOCKOBCKHIA s)KypHaI MexIyHapoaHoro npasa. —2017. — Ne 4. — C. 58-69.

2. Kpsraxosekas, 5. B. Mexynapoanoe (pMHaHCOBOE IPaBO B INTIOCKOCTH MEX-
JIYHAapOZHOTO ITyOINYHOTO ¥ MEK/lyHapOJHOTO YacTHOTo rpasa // Hayka u coBpemeH-
HOCTb. — 2010. — C. 342 — 348.

3. lllymuios, B. M., JIudpumn, WM. M. MexayHapogHoe (uUHAHCOBOE MpaBo:
yueOHuK st MaructpoB. — M.: OCTULINSA, 2017. — 302 c.

4. Bosoga, JI. 1. MexayHapogHoe (GUHAHCOBOE M MEXKIYHAPOTHOES HHBECTUIIMOH-
HOE MPaBO B CHCTEMe O0IIero MexxayHapoHoro mnpasa. — M.: FOpautuadopm, 2014.

5. ITerposa, I. B. MexxayHapogHoe (huHAHCOBOE NMpaBo: yUeOHHMK ISl OakaiaB-
puara u Maructparypsl. — M.: Opaiir, 2015.

6. Kynpsios, B. B. MexaynaponHoe ¢unaHcoBoe mpaBo: ydeOHHK. — M.,
KHOPVYC, 2021. -372c.

7. Robert S. Rendell, International Financial Law. Euromoney, 1983. — 636 p.

8. Graeme Baber, International Financial Law. Nova Science Publisher’s, Incor-
porated, 2018. — 501 p.

9.Hal S. Scott, Anna Gelpern, International Finance: Law and Regulation.
Sweet&Maxwell, 2012. — 1294 p.

10. McKnight, A. The Law of International Finance. Oxford University Press,
2008.— 1125 p.

Concept of foreign investment
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To begin with, the concept of «investment / foreign investment» is used
in order to define the subject-matter of the dispute.

As for the Republic of Belarus, the definition of the concept of “investment”
is contained in the Article 1 of the Law “On Investments” and means any property
and other objects of civil rights belonging to the investor on the right of ownership,
another legal basis allowing him to dispose of such objects, invested by the
investor in the territory of the Republic of Belarus in the ways provided for by this
Law in order to make a profit and (or) achieving another significant result or for
other purposes not related to personal, family, household and other similar use,
in particular: movable and immovable property, including shares, shares in the
authorized fund, shares in property a commercial organization established on the
territory of the Republic of Belarus, funds, including attracted, including loans,
credits; rights of claim, having an estimate of their value; other objects of civil
rights that have an assessment of their value, with the exception of types of objects
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of civil rights, the presence of which in circulation is not allowed (objects
withdrawn from circulation) [1].

Farkhudinov says that “foreign investments are those that entail the
international movement of capital, which is reflected in the balance of payments.
In most cases, cross-border capital movement is a movement that involves crossing
borders” [2, p. 133]. A. Kh. Abashidze and A. O. Inshakova say the following
criteria are distinguished: property, other rights that have a legal assessment;
subject to investment in an object of any activity (connection with turnover
capacity), the goal is to make a profit or achieve another beneficial effect,
a potential sign of a risky investment and value (the first sign) are qualified as such
from the moment of involvement in the investment process by the conclusion
of the appropriate civil legal contracts [3, p.278]. M. Sornaranja gives the
following definition: “the transfer of tangible or intangible assets from one country
to another for the purpose of using them in this country to create wealth under the
full or partial control of the owner of the assets” [4, p. 8]. Doltser and Stevens in as
the source of the concept of “investment” suggested to consider the investment
agreements. The authors in general, promoting the idea of investment contracts
as a separate and indispensable source of investment law [5, p. 13]. A group
of scientists (Douglas, Pauwelyn, Vinuales), also Petersmann believe that the
concept of “foreign investment” still refers to part of international economic law,
in connection with which investments should be considered from an economic
point of view [6, p. 33; 7, p. 114].

Let’s turn to the concept of “investment”, which is used in international
agreements. In particular, consider the Washington Convention. The article “Some
aspects of qualifying the concept of investment: a critique of the Salini test”
provides several examples of defining investments that ICSID resorts to. Thus, for
example, to distinguish between an ordinary sale and purchase transaction from
an investment in the case of Salini v. Morocco (2001) used 4 criteria: contribution,
duration, the presence of risk for the investor in the transaction and contribution
to the economic development of the host state. On the other hand, Howey test
assumes the following criteria: investment of funds, the investor’s expectation
of income from investment, investment in a common enterprise, dependence
of income from a third party [8, p.4]. Consider also the 1985 Convention
Establishing the Multilateral Investment Guarantee. There is also no definition
of “investment” in Article 3 of the Convention, which deals with the definitions
used in this Convention. The founding countries of the International Investment
Guarantee Agency deliberately did not add it to the text of the Convention in order
to expand the list of investments that can count on a guarantee [9]. Thus, in practice,
states participating in international agreements tend to refer to criteria rather than
clear definitions.
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Hanoroselii Kpeaurt Kak (popma u3MeHEeHHs CPOKA
HCIIOJIHEHUSI HAJIOTOBOI0 00513aTe/IbCTBA

Ilasnosa A. B., macucmpanm I pI'y um. A. Kynanwt,
Hayuy. pyk. ooy. Abpamuuk J1. A., kano. opud. Hayk, ooyenm

B HanoroBoM npase cpokaM HCTIOIHEHHUS HAJIOTOBOTO 00513aTeIbCTBA OTBOAUT-
cs1 0c000€ MECTO, IOCKOIbKY MMEHHO CPOKH, SIBIISIOIIMECS] 00s3aTeIbHBIM 3Jle-
MEHTOM TIPaBOBOM KOHCTPYKIMH HAJIOTa, BHOCSAT KOHKPETHOCTh M OPTraHU30BaH-
HOCTbH B HAJIOTOBBIE PAaBOOTHOIICHHUS, YCHUIIMBAIOT MX YCTOHYMBOCTD, TEM CAMBIM
BBICTYIAIOT CYILECTBEHHOH YacThi0 (PUHAHCOBOI CTAOMIBHOCTH rOCYNApCTBA.

JI. 51. AOpamM4HK TIOJ CpPOKaMH YIUIAThl HAJIOTa TOHUMAET: «ONpPEIeIeHHbINH
B HAJIOTOBOM 3aKOHOJATENbCTBE MEPHO BPEMEHH (OIpEeieICHHAs KaJeHaapHast
Jlara), B TEYEHHE KOTOPOro (10 HACTYIUICHUS! KOTOPOI) HAJIOrOIIATebIIUK OMI-
JKEH HCIIOJTHUTh HAJIOTOBOE 00s13aTesIbeTBOY [1].
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