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KAK TEOPETUKO-METOJOJIOI'MYECKUU HHCTPYMEHT
ITPABOBOI'O ITIO3HAHUA: OBIIAS XAPAKTEPUCTHUKA

B.1. I1aBj0B
HA4anbHUK Kagheopvl meopuu u UCMopuu 20Cy0apcmead u npasa
Axademuu Munucmepcmea enympennux oen Pecnyonuxu benapycs,
KaHouoam ropuoudecKux HayxK, OOyeHm,
3acnyocennviii compyonux opeanos eHympenuux den Pecnyonuxu Berapyco

OddexTuBHOE pa3BUTHE HAIMOHAILHOM MPaBOBOM cucTeMbl PecnybOnuku
benapych, CBOEBpEMEHHBIE OTBEThI HA BBI30OBBl  yIrpo3aM  HAlMOHAILHOU
0€30MacHOCTH B COLIMAJIBHO-TIPABOBOM c(epe, MPOTUBOJCUCTBUE MPECTYMHOCTH
TPEOYIOT HE TOJIBKO HAJTUYHS PA3BETBICHHONW CUCTEMbI FOPUANYECKUX TapaHTHH, HO U
pa3BUTOM TEOPUH WU METOJIOJOTMU MPABOBOTO MO3HAHUs. B ycioBusix Kpusuca
3aMaJIHOEBPONENCKON  FOPUIMYECKOM  METOJOJOTMU, CBA3aHHOM C  YIAaJAKOM
HPABCTBEHHOCTH M TPABOBOM KYJILTYPbl, HEBO3MOKHOCTBIO Pa3peIICHUS MPOOIEMBI
MUTPAHTOB, JI€BaJbBAllUM YUEHHS O MPABaX YEJIOBEKA, MPUBOASAIINX K PE30HAHCHBIM
NPECTYIUICHUSIM W PE3KOMY MaJCHUI0 YPOBHS 0€30MacHOCTH >KU3HHM HACEJICHUS,
OTCUECTBEHHAsT TMpaBOBasi IIKOJa HYXJaeTcs B  pa3paboTke COOCTBEHHBIX
METOJIOJIOTUYECKUX TIOJIXOJI0B B TIpaBE€ Ha YpOBHE OOIIEMPABOBOM TEOPHUH.
AHTPOTIOJIOTHYECKHUI KpH3uC, HAOM0gaeMblii B EBporie, BhIpakalomuiics B HU3KON
3G ()EKTUBHOCTH  TPAJAMIMOHHBIX MEXaHU3MOB IPABOBOM OXpaHbl JUYHOCTH
BBIHYXKIA€T OOpaTUThCS K Oa30BBIM TEOPETHKO-METOOJIOTMYECKUM OCHOBAHUSM
MOCTPOCHHMS TEOPUU IIPABOBOTO MO3HAHUS — K IIPoOIeMe yeoBeKa U CyObeKTa rpasa.

JIro6oit  mpaBOMOPSAIOK OCHOBBIBACTCS HAa  OTPAKCHUU B  MPABOBOM
pPEryJIUpOBAaHUM ONPENEIICHHOW aHTPOMOJOTMYECKOM MOJEIM ¢ COLMAIbHBIX
OKHMJIAHWM, HCXONSIIMX OT HACEJIEHUS KOHKPETHOTO PEruoHa W KOHKPETHOMU
KynbTypbl. llosTomMy 0e3 mnoHuMaHus 0a30BOM MOJENM dYeloBEeKa B TIpaBe U
AHTPOIIOJIOTO-IIPABOBBIX OCHOBAHUM UYEJIOBEUECKOIO MOBEIAECHHUS, MPOSBISIOMINXCS B
KOHKPETHOM OOIIECTBE U TPABOMOPSJKE, HEBO3MOXKHO 3h(PekTuBHO (HOPMUPOBATH
CHUCTEMY 3aKOHOJATEJIbCTBA U B IIEJIOM BBICTPAaMBaTh MPABOBYIO MOJIUTHKY, MPEKIE
Bcero, B cdepe obecreueHus] HAIMOHAIBHOW Oe3omacHOCTH. [[is 3TOro tpedyrorcs
TaKue METOAO0JIOTUYECKHUE NTOAX0/IbI B IIPABOBOM MO3HAHUU, KOTOPBIE B CBOEH OCHOBE
WCHOJIB3YIOT ONPEACICHHYK) AHTPONOJIOTHYECKYI0 MOJENIb — MOJENb IPaBOBOTO
yenoBeka. Pa3paboTka Takux MOAXOJ0B BO3MOKHA TOJIBKO B paMKax MPOBEICHUS
KOMILUIEKCHBIX HAay4YHBIX HCCJIEHOBAaHUMN, HAIMPABIECHHBIX HA COBEPUICHCTBOBAaHUE U
JIa’K€ CO3/IaHME HOBBIX METOJOJIOTUYECKHUX MTOAXO0I0B K PEUICHHUIO AKTyaJbHbBIX 3a]a4
MPaBOBOW  JEHCTBUTEIBHOCTH, B TOM 4YHCI€ W B cdepe JAeATEIbHOCTU
MIPAaBOOXPAHUTENIbHBIX OPraHoB. OJHUM M3 TaKUX TEOPETUKO-METOAO0JOTHYECKUX
MOAXOA0B SIBIsieTCA pa3pabaTbiBaeMmasi aBTOPOM AHTPOMOJIOTMYECKass KOHIIEHIUS
npaBa (anTpomnojorusi mnpasa) [l-3], koTopas BBICTYHAaeT METOAOJIOTHYECKUM
MHCTPYMEHTOM MOHUMAaHUS, MTO3HAHUS U NMPE0Opa30BaHUs MPABOBOW PealbHOCTH, Ha
OCHOBE KOTOPOTO BO3MOYHO U Pa3BUTHE OTPACIECBOr0 IOPUANYECKOTO 3HAHHUS.
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B ropuanueckoy Hayke IIOCIHEOHUX JECATUIICTHM aHTPONOJIOTHs IpaBa
paccMaTpUBacTCA KaK YHUBEPCAJIbHBIA MHCTPYMEHT TEOPETUKO-METOAOJIOTHYECKOTO
U IPAKTUYECKOTO IPAaBOBOI0 MO3HAHUSA, 3aHUMAIOIIUN CaMOCTOSTEIBHOE MECTO B
COBPEMEHHON O0OLIENPABOBOM TEOPUU U COOTBETCTBYIOUIUM 3alpocaM HOPUANYECKON
npakTuku [4—8]. AHTpOMOJIOro-mpaBoOBOE UCCIEIOBAHUE IPABOBOM PEATBHOCTHU
[I03BOJISIET ONPEACIUTh IPEAMET U CUCTEMY METOIOB aHTPOIIOJIOI0-IIPaBOBOIO
[I03HAHUS, YCOBEPIICHCTBOBATH IIOHATUHNHO-KAaTerOpuajbHbIN armapar
oO1ienpaBoBoil  Teopuu, CHOPMYIUPOBATH HOBBI — AHTPOIMOJOTHYECKUN THIT
MOHUMAaHUS MpaBa, BBISIBUTH 3HAYEHUE U MECTO CUCTEMbI OpraHU3alUU MyOJIUYHOU
BJIACTM B AaHTPOIOJIOrO-IPAaBOBOM H3MepeHuu. [IpakTudeckas HampaBiIeHHOCTb
AHTPOIIOJIOTO-IIPABOBOI'0 MCCIIECIOBAHUSA COCTOMT B BO3MOKHOCTH FOPUIAUYECKOMN
aHTPONOJIOTM3allMM  OCHOBHBIX pa3/ieJIoB  OOILIENpaBoOBOM Teopuu, HaumboJee
CBS3aHHBIX C YEJIOBEKOM B MpaBe — B YAaCTHOCTH, pa3jesia O CyObekTe mpaBa
(mpaBoHapylIUTENb, MOTEPIEBIIN), MPABOBOM CO3HaHUHM, MPABOTBOPUYECTRBE,
[IpaBOpean3aluu, OPUINIECKOU OTBETCTBEHHOCTH.

OcHOBHast uAes aHTPONOJOIMYECKOM  KOHILIENMIMU IIpaBa COCTOMT B
METOJOJIOTUYECKOW IIEPEOPUEHTALMA IIPABOBOTO IIO3HAHUS C TPAAULMOHHOIO
BOI[pOCA O MpaBe MU €ro CyIHOCTM Ha BONPOC O JACHUCTBYIOIIEM B IIPAaBOBOM
peallbHOCTU 4esioBeKe. lloguepkHeM, 4TO aHTPONOJIOrMYECKas KOHLENUMs IpaBa
IPEACTABIISICT OJWH W3 MHOXKECTBA JPYI'MX AacClEKTOB COBPEMEHHOI'O IIPaBOBOIO
IIO3HaHUs, KOTOPOE Ha COBPEMEHHOM  JTale  pa3BUBACTCs Ha  OCHOBE
METOJ0JIOTHYECKOro Iuopanu3Ma. Hapsay ¢ aHTpOIojaoro-mpaBoBBIM ITO3HAHUEM
COXpaHseT CBOK 3HAYUMOCTh TPAJULUOHHAS MO3UTHUBUCTCKU OPUEHTUPOBAHHAS
oOlienpaBoBasi TEOpUs, a TAKXKe U JIPyrue KOHIEMIUU NpaBa — KOMMYHUKATHBHAs
TEOpUs TMpaBa, IOpUAMYECKass TEPMEHEBTHKA, TIpaBoBas  (PEHOMEHOJOTHS,
IOCHATypain3M (KOHCTUTYLMOHAIM3M) U T.J.

B anTpononoruu mpasa METOHOJIOTHYECKAs IEPEOPUEHTALMs Ha YEIOBEKa B
npaBe TPATUIMOHHO OTPaKaeTcs TMOCPEACTBOM (POPMYIUPOBAHUS TPUHIUIIA
YeJIOBEKOMEPHOCTH TpaBa Kak 0a30BOro Hayajaa aHTPOIIOJIOrO-TIPaBOBOIO IMO3HAHMS.
Ero moxHO cdhopmynupoBaTh clieayroumM o0pa3oM: 3TO TJaBHOE MCXOIHOE
IIOJIOKEHHE  AHTPOINOJOTMYECKOM  KOHLENUMHM  IpaBa, KOTOPOE  O3HAYAET
IIPEACTABICHNE IPaBa U NIPABOBOU PEAJIbHOCTU TOJIBKO B CBS3HM C CYLICCTBYIOIIUM U
JIEHCTBYIOIIUM B HEHl YeloBEKOM. OJTOT NPUHLUI OOeCcTeynBaeT MpPeCTaBICHUE
IIPAaBOBOM PEAJIBHOCTH B IEPCIEKTUBE AHTPOINOJOTMYECKON IMEPEOPUEHTALMU BCEX
MPaBOBBIX, MO TMPEUMYIIECTBY WHCTUTYIIMOHAIBHO O(POPMIICHHBIX MPABOBBIX
SBJICHUM, KOT/1a AaHTPONOJIOTUYECKUN FIIEMEHT IIOCTUTAETCS HE TOJBKO B CYOBEKTHOM,
HO U B YEJIOBEKOMEPHOM NEPCHEKTUBE. YEIOBEKOMEPHOCTD K€ IPAaBa MPEAIIOIaracT
KOHIICHTPALIUIO HA JIMYHOCTHBIX CTPYKTypax YEJIOBEKa B IIpaBe, IPEXKIE BCEro €ro
LEHHOCTSAX W MECTE€ B PA3JIUYHBIX IOPUANYECKUX KOHCTPYKIMAX U T.n. MHBIMU
CJIIOBaMHM, TIpHU pa3pabOTKE OTpACIEBBIX MOJAENEH CyObEKTa M YEJOBEKa B IpaBe
HEJJ0OCTaTOYHO MCI0JIb30BaTh JIUIIb TPAAULMOHHBIE (POPMaJILHO-TIPABOBBIE CBOMCTBA
CyOBEKTHOCTH, KOTOpbIE HE OTpPa)KaloT LEHHOCTHOI'O HAIOJHEHHUS KOHKPETHOIO
ONbITa IMPABOBOIO CYIIECTBOBAaHMS B KOHKPETHOM IpaBonopsake. OTpakeHHE Ke
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ATUX UEHHOCTEH a TaKKe MPAKTUK MPaBOBOIO CYLIECTBOBAHUSA, TUIIOB IPABOBOTO
MOBEJACHUA W T.I. BO3MOXKHO TOJBKO B CJIydae IIMPOKOrO IMOHHMAaHWS IMPAaBOBOMU
CyOBEKTHOCTH.

Eme oaHuM acmekToM aHTPOMOJIOTMYECKOM KOHILIENIHMM TMpaBa SBISIETCA
dbopMynUpoOBaHHE AHTPOIOJIOTUYECKOTO TUIMA TNpaBONOHUMAaHUA. [loCKOIBKY
MPaBOMOHUMAHUE BCETA CBSA3AHO C BBISICHEHHEM BOIPOCA O CYIIHOCTH MpaBa, Ui, O
«TJIABHOM B MPABE», TO TPUMEHUTEIBHO K aHTPOIOJIOTHH MpaBa ¢ y4€TOM MPUHIMIIA
YeJIOBEKOMEPHOCTH CYIIHOCTh IpaBa HEBO3MOXHO PACKPBITh 0€3 ydera CYIIHOCTU
YEJI0BEKa, JACHCTBYIOLIETO B MPABOBOM PEAJIBHOCTU. B paMkax aHTpONOJIOTHYECKOU
KOHILICTIIIMU TIpaBa MO3TOMY HaMu OblIa TPEANpPHUHSATA TMOMBITKA MEPEOCMBICIUTD
NOHMMAaHKWE YEJIOBEKa B MPaBe, KOTOPHIM CTal pacCMaTpUBaTHCS HE B CYIIHOCTHOM, a
B JIMHAMHUYECKOW, SHEpruiiHON napaaurme. HecMoTpst Ha TO, 4TO MPaBOINOHUMAHUE B
paMKax aHTPOTOJIOTUH TMPaBa CBSA3AHO C YEJIOBEKOM, TEM HE MEHEE, B KOHCTPYKIUHU
AHTPOIIOJIOTUYECKOTO MOAX0/1a K YSICHEHHUIO «TJIABHOTO B IIPAaBe» MPUCYTCTBYET KaK
HOpMa TIpaBa, NMpeJCTaBICHHAas: HOPMATUBHOW CHCTEMOH MpaBa, Tak U (DaKT MpaBOBOU
KU3HH, TIPEACTABISIONINN COO0M KOHKPETHOE KU3HEHHOE 0OCTOSITEILCTBO MPABOBOM
JEUCTBUTENIPHOCTH  (MPABOBOM  JKM3HM), PACCMOTPEHHOE B  aCIEKTE  €ro
HETMOCPEACTBEHHON (DaKTUYECKOW NAHHOCTH JJISl YEJOBEKa B IMPaBe HE3aBUCHUMO OT
BOCIIPUSITUSL OTOTO  OOCTOATENIbCTBA KaK  (hOpPMaTbHO-TIPABOBOTO  TOJIOKEHUS,
ONpEJEJICHHOT0 B THUIIOTE3€ [MPaBOBOM HOPMBI (3TH W JApyrue MOHSTHS,
pa3paboTaHHbIE HAMU MPUMEHUTEIBHO K AHTPOIOJIOTHYECKON KOHLEMIWU TpaBa,
IPEACTaBICHbl B «AHAIUTHYECKOM CJIOBap€ OCHOBHBIX TEPMHUHOB U IOHSATUM
aHTPOMOJIOTMYECKOM KoHuenuuu npasa» [9]). Takum oOpazoM, aHTPOMOJIOTMUECKU I
TUIl TPABOIMIOHUMAHMS TIPENICTABIsIET COOOM TakoW crmoco0 TMOHMMAaHUA TMpaBa,
BBISIBJIIFOLMI TJIABHOE B MPaBe («CYUIHOCTH MTpaBa») B €IMHOM IPaBOBOM KOMILIEKCE
TPEX B3aMMOCBSI3aHHBIX 3JIEMEHTOB MPABOBOI PEAJIBHOCTH — a) YEJIOBEKA B IPABE;
0) HopMbl mTpaBa; B) (akTa MpaBOoBOM ku3HU. M3 Tpex yKazaHHBIX 3JIEMEHTOB
IPaBOBOM pEaJbHOCTU TJIABHOE MECTO IMPUHAJJIEKUT YEIOBEKY B IpaBe, KOTOPBIN
paccMaTpUBaEeTCsl B KOHTEKCTE SHEPrUMHON MapaJurMbl 4epe3 MOHSATUSL «IIPABOBOE
CYIIIECTBOBAHUEY» U «IIPABOBAsI CYObEKTUBALIMS.

3aBepiiasi KpaTkoe OMHCAHWE METOJ0JIOTUYECKOro Sipa aHTPONOJIOTHYECKON
KOHIICTIMU TIpaBa CIEAyeT OTMETHUTh, YTO IMOJYYEHHBIE PE3yJIbTaThl AHTPOIOJIOrO-
MPaBOBOTO  MCCIENOBAaHUS MOTYT CTaTh OCHOBOM Il  (OPMYIHPOBAHUS
MIPEIIOKEHUI TI0 COBEPIICHCTBOBAHUIO TTPaBOBOM cucTembl Pecnybnuku benapyce.
B gactHOCTH, HAa OCHOBE pa3paOOTKU AaHTPOMOJIOTUUECKONW KOHIEHIIMU TIpaBa CTaHET
BO3MOXKHBIM  COBEPIICHCTBOBAHME  HAIMOHAIBHOIO  3aKOHOJATENIbCTBA B
OXpaHUTENbHBIX OTPACIISIX MPaBa — YTOJOBHOM M aJJMUHUCTPATUBHOM MAaTepUAIbHOM
U mOpoleccyanbHOM — oTpacisx. Kpome  TOro, craHer  BO3MOXHBIM U
COBEpPIICHCTBOBAHUE JIPYTUX SJEMEHTOB HAIIMOHAJIBHOW MPAaBOBOM CHCTEMBI, B
YaCTHOCTH, YHOPSAI0YEHNE UCTOYHUKOB MPABOBOIO PETYIHPOBAHUS B paMKaX B TOM
YHuCj€ U BEJIOMCTBEHHOTO HOPMOTBOPYECTBA, PA3BUTHE YUYEHUS O HOPME MpaBa U
IOpUJIMYECKON MpPAKTUKE, B TOM YKCII€ U MPAKTUKE MPABOOXPAHUTEIBHBIX OPTraHOB
Pecnyonuku benapyck. OTaenbHoe MecTo OyAET YACIEHO pa3paboTKe IOPUANIECKON
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OTBETCTBEHHOCTH B AHTPONOJIOrO-NIPaBOBOM KOHTeKcTe. Ha ceronHemHuii 1eHb
aBTOPOM KOHLENIUH YXkKe cOPMYIUPOBAH Psifi PE3yJIbTaTOB OTPACIEBOrO XapaKkTepa,
CBSI3aHHBIX C YYEHUEM O CYOBEKTE IIpaBa, IPABOBBIM CO3HAHHEM, IPABOTBOPUYECTBOM,
IpaBopeaIn3aluei, OPUIUYECKON OTBETCTBEHHOCThIO. B memom pa3paboTka
AHTPOINOJIOTMYECKON KOHUEMUUU MpaBa MO3BOJUT CPOPMUPOBATH CAMOCTOSITEIBHOE
O0IIETEOPETUYECKOE HAyyHOE HAMpaBICHHE B paMKaxX HallMOHAJIbHOM IIPaBOBOM
IIKOJBI, KOTOPO€ JAacT BO3MOXXHOCTb II0-HOBOMY, C YYE€TOM KOHKPETHOIO
MpaBoONOpSAKa U MOJEIM YeJIOBEKa MOHUMaTh M MpeoOpa3oBbIBAaTh IPABOBYIO
pealbHOCTh, 00OCHOBBIBATh €€ YCTOMYMBOCTD U ONPEAEICHHOCTb.
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