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SJIEMEHTBDI U ITPU3HAKHA
COCTABA HEJOBPOCOBECTHOU KOHKYPEHIINUN
(ct. 11.26 KOAEKCA PECITYBJIMKU BEJIAPYCbH
Ob AIMUHUCTPATUBHBIX IPABOHAPYIIEHUAX)

A.C. BaneBko
cmapuwiutl npenooasamens
Kagheopvl KOHCMUMYYUOHHO20 NPABa U 20CYOAPCMEEHHO20 YNPABIEHUS.
I0pUOUYeCcKo20 paxkyromema
YO «llonoykuti 2ocyoapcmeenusiil YHUBEPCUMEm »

B a63.1 4.1 3akona PecmyOomukum benapyce «O mnpoTtuBonencTBUH
MOHOMOJIUCTUYECKON NESITEIBHOCTH W Pa3BUTHU KOHKYpPEHUMU» (1anee — 3aKOoH)
3aKpervIeHo, YTO MoJ HeA0OPOCOBECTHOM KOHKYPEHIIMEH MOHUMAETCSl HAalIPaBICHHbIE
Ha mpuoOpeTeHHe MPEeUMYUIECTB (BBITOJl) B MPEANPUHUMATEIbCKON NESTEIbHOCTH
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JEUCTBUS XO3SIMCTBYIONIETO CyOBbEKTa WM HECKOIbKUX XO3SUCTBYIOUIUX CYOBEKTOB,
KOTOpBIE TPOTUBOPEYAT HACTOAILIEMY 3aKOHY, MHBIM 3aKOHOAATEIbHBIM aKTaM U
aKTaM aHTUMOHOIIOJILHOTO 3aKOHOJATENhCTBA WKW TPEOOBAHUSIM JOOPOCOBECTHOCTHU
U pa3yMHOCTH U MOTYT NPUYUHUTH WU MPUUUHUINA YOBITKH JPYTUM KOHKYpPEHTaM
7100 MOTYT HAaHECTH WJIM HAaHECTH Bpel UX AeJ0BOH permyTanuu [1].

AJIMUHHCTpAaTHBHAsS OTBETCTBEHHOCTh 3a HEJOOPOCOBECTHYIO KOHKYPEHIIUIO
npeaycmotpena ct. 11.26 Koxekca PecnyOnuku benapych 00 aIMUHHCTPAaTHUBHBIX
npaBoHapymenusx (manee — KoAll) [2]. Jna npaBunbHOW —KBaU(pUKAIUU
He00pocoBecTHON KOHKYpeHIuHU 1o cT. 11.26 KoAIl HeoOXxoanumMo 0 THOBpEMEHHOE
HaJIM4Me BCEX OJJEMEHTOB COCTaBa IMpaBOHAPYIICHUS: OOBEKTa, OOBEKTHUBHOMU
CTOPOHBI, CYyOBEKTa U CYObEKTUBHON CTOPOHBI.

B KoAII u ITMKoAII nonsitue «coctaB aJIMUHUCTPATUBHOTO MPABOHAPYILICHHUSI»
HOPMAaTUBHO He 3akperieHo. C OHOW CTOPOHBI, 3aKOHOJATEIBCTBO HE ONPEIEISET
MOHATHE «COCTaB AJMHUHUCTPATHUBHOIO IPABOHAPYIIEHHUS», HO, C APYrol — CyI,
OpraHbl, BEAYyIIUE aAJMUHUCTPATUBHBIA TNPOILECC, MPU MPUBICYECHUH JHIA K
aIMUHUCTPATUBHON OTBETCTBEHHOCTH O0053aHbl YCTAHOBUTH HAJIMYMUE NPHU3HAKOB
COCTaBa aJMUHUCTPATUBHOTO MPABOHAPYIICHHS, T.€. COBOKYIHOCTh 00S3aTEIbHBIX
AJIEMEHTOB,  KOTOpPhIE  HEOOXOAWUMBI  JUIsi  TPaBUIBHONW  KBaJIU(UKAIUU
MPABOHAPYIIICHUS, a TAKXE OTIPAHUYEHMSI €r0 OT CMEXHBIX IMPAaBOHAPYUICHUN U
Ja)Ke MPECTYIUICHUN.

Bompocsl  mpaBunbHOM  KBanM(pUKAIMK  HEJOOPOCOBECTHOM KOHKYPEHIIUH
oTMevaroTcss B MeToIMYecKuX peKOMEHAAIUAX MO YCTAaHOBJICHHIO (pakTa Hanuuus
(OTCyTCTBUSI) HApyIIEHHs] AHTUMOHOIOJIBHOTO  3aKOHOAATENbCTBA B YacCTH
HEA0OPOCOBECTHOM  KOHKYPEHIIMM, YTBEP)KIEHHBbIE TMpUKa3oM MuUHUCTEPCTBA
AHTUMOHOMOJILHOTO peryiaupoBanusi U Toproiu (naiee — MAPT) ot 18.09.2017
Ne 154 (nanee — Meroauueckue pekomengamuu) [3]. JaHHBIH JOKYMEHT MOXKHO
CUMTATh TEOPETUYECKUM TIOCOOMEM O TOHATUM M TPHU3HAKAX MPaBOHAPYIICHUS
«HEOOpOCOBECTHAST KOHKYPEHIIUS», dJIEMEHTax ero cocraBa. OJHAKO paccMOTPUM
KaXKIIbIi SJIEMEHT COCTaBa HEJOOPOCOBECTHOM KOHKYPEHIIUU B OTAEIBHOCTH.

OO0BeKT HETOOPOCOBECTHOM KOHKYPEHIIHH.

AHTHMOHOIIOJIBHOE 3aKOHOJIATEICTBO MO CBOEH IPABOBOM MPUPOAE HE
perynupyeT BiacTHble mpaBooTHomeHusa. Kak ortmewaer B.C. KawmeHnkos
«aHTUMOHOTIONIFHOE  3aKOHOAaTenbcTBO  Pecrmybnmuku bemapych ecte  cuctema
HOPMAaTUBHBIX  IPaBOBBIX  aKTOB, COAEpXKAIlMX IMpaBUiia  PEryJIUpPOBaAHUS
BOCIIPOM3BOJICTBA U COJEHCTBUSA JOOPOCOBECTHOW KOHKYPEHIIWHU, MPETOTBPAIICHUS,
OTrpaHUYECHUS u npeceyeHus MOHOITOJIMCTHYECKOU JESTENBHOCTH 151
HEeJI00pOCOBECTHOM KOHKYpeHIHHY [4, ¢. 51].

B cootBeTcTBUM €O cT.2 3akoHa AaHTUMOHOIOJBHOE 3aKOHOJATEIBCTBO
ocHoBbIBaeTca Kouctutynuun PecnyOnuku bemapyce u  cocrout 3akoHa «O
MPOTUBOACHCTBUN MOHOMOJIUCTUYECKON NESITENbHOCTH U PA3BUTUN KOHKYPEHILIMU» U
nHbIX aktoB [1]. He Bce oOTHOmIEHHS, pETyIUpPyEMbIE AHTHUMOHOMOJIBHBIM
3aKOHOJIaTEIILCTBOM, MOTYT  pacCcMaTpUBATHCS B KauecTBe 00beKTa
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aJMUHUCTPATUBHOTO TMPAaBOHAPYILICHUS, a TOJIBKO TE€, 3a COBEPIICHHUE KOTOPHIX
YCTaHOBJICHA aIMUHUCTPATUBHAsI OTBETCTBEHHOCTh B cOOTBeTCTBUU ¢ KOAITL.

Takum o00pa3oM, C OJHOW CTOPOHBI, AJIMUHUCTPATUBHOE IpaBOHAPYIICHUE
HEJI0OPOCOBECTHASI KOHKYPEHIUSI — MPOTUBOMPABHOE JIEIHUE, HAPYILAIOIIEE HOPMBI
AHTUMOHOMOJILHOTO 3aKOHOAATEILCTBA, 32 KOTOPOE YCTAaHOBJICHA aJIMUHUCTPATUBHAS
OTBETCTBEHHOCTh B cooTBeTcTBUM ¢ KOAIL. C apyroit cTOpOHBI, OOBEKTOM
MOCSATATEILCTBA SIBJISACTCS HE YCTAHOBJICHHAs HOpMa, a OOIIECTBEHHBIE OTHOIICHUS,
KOTOPBIC PETYIUPYIOTCS TaHHOU HOpMOM. B 3Toi cBsi3u HEOOXOAUMO ClIeNIaTh BBIBOJ
0 TOM, YTO OOBEKTOM HEI0OPOCOBECTHON KOHKYPEHIIMHM BBICTYNAIOT OOLIECTBEHHBIC
OTHOIIIGHHUSI, YPETryJIMPOBaHHBIE HOPMaMH AHTHMOHOIIOJIBHOTO 3aKOHOJATEIbCTBA,
yCTaHABIIMBAIONUMHU JIOJIKHOE TIOBEICHUE CYOBEKTOB.

OObeKTUBHAS CTOPOHA HEJOOPOCOBECTHON KOHKYPEHIIUH.

B nayke agMUHUCTPAaTHBHOrO TpaBa CYIIECTBYET MHOXXECTBO TOYEK 3PEHUS
OTHOCHUTEJIbHO OOBEKTHUBHON CTOPOHBI QJMUHUCTPATUBHOTO TMPABOHAPYIIICHHUS.
A.H. Kpamuuk moa 00ObeKTHBHOM CTOPOHOM aAMUHUCTPATUBHOTO MPAaBOHAPYIICHUS
MOHUMAET  COBOKYIHOCTh  MPEIYCMOTPEHHBIX  HOPMON  aJIMHUHUCTPATHUBHO-
JIETMKTHOTO TIpaBa MPU3HAKOB XapaKTEPU3YIOIIUX €ro BO BHEIIHEM MPOSBICHUH, T.C.
€ro BHEIIHIOK CTOpoHY [5, €.103].

KBanudukanus HeToO0pOCOBECTHON KOHKYPEHIIUM IO OOBEKTUBHOW CTOpPOHE
OyJeT 3aBUCETh OT KOHKPETHOU (hOpPMBI HEIOOPOCOBECTHOW KOHKYpPEHIMH. Takumu
dbopmamu cormacHo 3aKOoHY OyAyT SBISATHCS: 1) MUCKpenuTanus; 2) BBEIACHUE B
3a0myKJaeHue; 3) HEKOppeKTHOe cpaBHeHHe, 4) mnpuoOpeTreHHeM ¢ (WJIH)
UCIIOJIb30BaHUE  OOBEKTOB  HMHTEIUICKTYyaJIbHOM  COOCTBEHHOCTH  KOHKYPEHTA;
5) co3manue cMmerneHus; 6) HE3aKOHHOE IOJydYeHHE, MCIIOJIb30BaHME, Pa3rialleHue
uHdOpMaIIHH.

CTouT OTMETHTBH, YTO HEIOOPOCOBECTHAs KOHKYPCHIIMS BBIPAXKAECTCS BCET/Ia
TOJILKO B BUJIE aKTUBHBIX JEUCTBUMU.

CyObeKT HeT0OpOCOBECTHON KOHKYPEHIIUH.

B obmereopernueckoil auTepaType NMpaBOCYOBEKTHOCTH JCIUTCS Ha OOIIYyIO,
OTpaclieByI0 M CIEIUAJbHYI0; Ha aKTHBHYIO (HAJIENAIOTCS CYOBEKTHI BIACTH) W
MacCUBHYIO (MMEIOT CyOBEeKTHl momgumHeHus) [6, c¢. 383—-384]. IIpaBocyOBEKTHOCTH
BKIIOYaeT B  ce0d  MpaBOCIMOCOOHOCT, M jgeecnocoOHocTh.  [Tomumo
IIPaBOCITIOCOOHOCTH U JIEECTIOCOOHOCTH, B MPABOCYOBEKTHOCTH MOJXKET BBIICIATHCS
€IIe OJIMH DJIEMEHT — JICTUKTOCIIOCOOHOCTb.

TpaguimoHHO 00K CYOBEKT aIMUHUCTPATUBHOTO MIPABOHAPYIICHUS TOJDKECH
COOTBETCTBOBATh JBYM KPUTEPHUSIM: JOCTH)KEHHE BO3pacTa M BMEHSEMOCTb
MIPaBOHAPYIIUTEIS.

CyObekTOM HEIOOPOCOBECTHOM KOHKYPEHIIMH MOXET SIBJISITBCS  JIMIIb
HEZI00POCOBECTHBIN XO3SUCTBYIOMNN CYyOBEKT-KOHKYPEHT, OCYIIECTBISIONINI CBOIO
NEeATEeNIbHOCTh B pAMKaX OJHOTO TOBAPHOT'O PHIHKA C KOHKYPEHTOM.

B cankium ct. 11.26 Ha CEeroaHANIHUN JAEHb COJIEPKATCS TPU BUJA CYOBEKTOB:
du3nyeckoe JIMIO, HE 3apErUCTPUPOBAHHOE B KA4yeCTBE HWHAMBUIYaTbHOTO
NpeAnpuHUMATENss, HO OCYUIECTBIAIONIEE MNPOPECCUOHAIBHYIO JEATEeIbHOCTD,
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MPUHOCSIIYI0 EMY J0XOJ, KOTOpasi B COOTBETCTBUHU C 3aKOHOAATEIHCTBOM MOIJIEKUT
JULEH3UPOBAHUIO, WHAWBUAYAIBHBIN MPEANPUHUMATENL W IOPUIAYECKOE JIUIIO
(koMMepuecKasi opraHu3aliys, HeKoMMepueckasi opranu3anusi) [2].

JlokazaTenbCTBOM CTAaTyCa XO3SIMCTBYIOIIETO CYObEKTa SABIISIETCS CBUACTEILCTBO
O PETUCTPALMU U YUYPEIUTEIIbHBIE JOKYMEHTHI.

VYuuteiBass POCCHUHCKUN OMBIT, HEMaJIOBa)XHBIM SBISAETCS M TOT (akr, 4UTO
ucnons3dyeMbie MAPT Mertoauueckue pekoMeHaamuu [3] coaepxkar majo
KBUIU(PUKALMOHHBIX TPU3HAKOB CYObEKTa HEAOOPOCOBECTHOM KOHKYPEHIMU B
CpaBHEHUHU c MeTtoandeckumu PEKOMEHAAIUSIMHU 1o IPUMEHEHUIO
rinaBel 2.1 @enepanpHoro 3akoHa Poccuiickoit @enepanun ot 26.07.2006 Nel35-D3
«O 3ammTe KOHKypeHIum» [7].

CyObeKkTuBHas CTOpOHA HEJOOPOCOBECTHOW KOHKYPEHIIUH.

B o6miereopeTnueckoii U OTpaciaeBOil JHUTepaType €CTh pas3inyHble MHEHUS
OTHOCHUTEJIBHO CYOBEKTHBHON CTOPOHBI aJJMUHHUCTPATHBHOTO MpaBoHapylieHus. Ha
HaIll B3TJISAJI CTOUT COTJIACUTHCSI C MHEHUSIMU TakuX ydeHbIX kKak ['.A. BacuneBuu,
A.b. Benrepos, B.C. HepcecsiHil, koTOpbie ONpEAENSIIOT CYObEKTUBHYIO CTOPOHY
IpaBOHAPYIICHUS KaK (hOPMY BUHBI.

®dopmoii BUHBI B COCTaBE HEIOOPOCOBECTHON KOHKYPEHIIUM SIBISIETCS MPSIMOU
yMBICEJ, TOCKOJBKY JaHHasi MPOTUBOIIPAaBHAS JEATCIBHOCTh HalpaBj€HAa Ha
npuoOpeTeHne  HEOOOCHOBAHHBIX  NPEUMYIIECTB B MPEANPUHUMATEIHCKON
NEeATEIbHOCTH.

Mexay TeM, CTOUT HAaMOMHUTH O rpaayuux usmeHeHusx B KoAIl u [TuKoATl.
Tax, B npoekte Oynymero KoAll yxe He conepKUTCS MMOHSATHE BUHBI IOPUIUIECKOTO
auna. 3a COBEpIIEHHWE MPABOHAPYIICHHH B SKOHOMUYECKOW cdepe, B TMEPBYIO
ouepenb, OyIyT HakKa3plBaTh BHUHOBHBIX  JOJDKHOCTHBIX  JIMI] CYOBEKTOB
x03siicTBOBaHUA. (OTBETCTBEHHOCTh JK€ OpraHuM3alldid paccMaTpUBAETCAd Kak
JIOTIOJTHUTENIbHAST ¥ OyJeT MPUMEHSATHCS B TEX CIydasX, KOTJa OTBETCTBEHHOCTH
JNOJKHOCTHOTO JIMIA SIBHO HEIOCTATOYHA B CHIIy TOrO, YTO HAPYUIEHUE MPUHOCUT
3HAUMTENBHBIA BpEJl MHTEpPEcaM TOCYAapCTBa M OOINECTBAa, a TaKXXe CBSI3aHO C
MOJIYYEHUEM OpraHu3alUsSMHU CYIIECTBEHHBIX JKOHOMUYECKHX MPEUMYILIECTB B
pe3yJibTaTe HE3aKOHHOMU JIeSITEILHOCTH [8].
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OBIIECTBEHHBIE PABOTHI — HOBBI BU/J1
AIMUHHUCTPATHUBHBIX B3bICKAHUU

C.I'. Bacuiesnu
ooyenm Kagheopvl KOHCMUMYYUOHHO20 NPABa
1opuouyeckozo axyrbmema benopycckoeo 2ocyoapcmeeHno2o yHusepcumema,
KaHouoam ropuoudeckux Hayx, OoyeHm

AJIMUHUCTPATUBHO-IECIIMKTHOE 3aKOHOAATEIBCTBO OCTAETCA OJHUM H3 CaMbIX
HECTAaOWJIbHBIX, HAXOJUTCS B TOCTOSHHOW JMHAMHKE. 3aKOHOJATEIh CTPEMUTCS
ONTUMH3HUPOBATh AJMHHUCTPATHBHYIO OTBETCTBEHHOCThb. J(MHAMHYHOE pa3BUTHUE
3TOM OTpaciii IpaBa CBI3aHO C IOCTOSHHO MEHSIOIIMMUCS BBI30BAMHM BPEMEHH,
pa3BUTHEM OOIIECTBEHHBIX OTHOIIEHWNA B MaHHOW 00JacTu, WHGOPMAIIMOHHBIX
TE€XHOJIOTUM U JIp.

B 2020 roay 3aBepiieHa nmoarotoBka HoBoro Kojaekca 00 aaAMHUHHUCTPATUBHBIX
npaBoHapyiieHusx (B ganbHeieM KoAll): B HacTosiiee BpeMsi OH yKe€ HaXOJIUTCA
Ha paccmoTpenue B [lapnamenre.

IIpoektom KoAII 3a coBepumieHne agMHUHUCTPATUBHBIX INPABOHAPYLICHUN B
OTHOLIEHUH (PUBMYUECKUX JIMI] MPEAYCMOTPEHO MPUMEHEHHE YXKE CTaBIIUX
TPAAUIMOHHBIMUA  B3bICKaHUH (wITpad, aJIMUHUCTPATUBHBIA apecT, JIUILICHHUE
CIICLIMAJIHOTIO MPaBa, JUIICHUE NPaBa 3aHUMAThCS OIPEIEIICHHON AEATEIbHOCTHIO,
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