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CymiecTBoBaHue U (DYHKITMOHUPOBAHUE HAJIC)KHOTO U JCHCTBEHHOTO MEXaHU3Ma
IPaXKIaHCKO-TIPABOBOM 3alIUThl CYOBEKTUBHBIX MPAB SIBISETCS BaXKHBIM YCIOBHUEM
obecrieueHus HalMOHANIbHOW Oe3omacHocTH PecnyOnuku benapycs. Bee ycunus
OEJIOPYCCKOTO  3aKOHOJATeNsi JIOKHBI OBITh HAIpaBlICHbl Ha pPa3pabOTKy U
BHEJIpEHHE B TMPABOBYI JCHCTBUTEIBHOCTh CTPAaHbl CaMbIX Pa3HOOOPA3HBIX
IOPUCIUKIIMA W TIOJTHOMOYMM 1O  3alUTe HWMYIICCTBEHHBIX W  JUMYHBIX
HEHMMYIIIECTBEHHBIX MPaB CYOBEKTOB IPaXKJaHCKUX MPABOOTHOIICHUH.

OO6mienpu3HaHHBIM SBIISIETCS BBIJCICHUE B CTPYKTYpE MEXaHU3Ma IPaIaHCKO-
PaBOBOTO PETYJIMPOBAHUS OOIIECTBEHHBIX OTHOIICHUW TaKUX JTAloOB Kak:
1) rpaskJaHCKO-TIpaBOBasi perjiaMeHTaIsi OOIICCTBEHHBIX OTHOIICHHH, KOTOpas
MOKET OBbITh OCHOBaHa HAa HOPMATHUBHOM pETYJIUPOBAHUHU, a TaK¥KE OIMPEICAThCS
COTJIAIICHUEM YYaCTHUKOB TaKUX OTHOIIECHUW; 2) BO3HUKHOBEHHE CYOBEKTHBHBIX
npaB U 00s13aHHOCTEN Y CyOBEKTOB KOHKPETHBIX TPaXKIAaHCKUX MPAaBOOTHOIICHUN Ha
OCHOBaHMU MOpuUIUYeCKUX (akToB; 3) peanuzanusi CyObEKTHBHBIX TIpaB U
o0s3aHHOCTE B Takux (QopMax TMPUMEHEHHUS TIpaBa KaKk COOJIIOJICHHE,
UCIIOJIb30BaHKE, UCTIOJTHEHUE, TPUMEHEHHE.

B cTpykType MexaHuW3Ma rpakJlaHCKO-TIPABOBOM 3alIUThl CyOBEKTUBHBIX MPaB
MOKHO  BBIICNIUTH  JTalbl, NPHUCYIIME MEXaHU3MY TPaKIaHCKO-TIPABOBOTO
perynupoBaHus OOIECTBEHHBIX OTHOIICHHWH, a Takke HEKOTOphbIe crenuduueckue
ATanbl ¥ MPUCYIIUE UM DJIEMEHTHI, 00YCIOBIEHHbIE OCOOCHHOCTSIMUA BO3HUKHOBEHHS
OXPAaHUTENbHBIX TPAKIAHCKUX MTPABOOTHOIIEHUH U (hOpMaMH pean3alyy Mmpasa.

Tak, Ha TEepBOM ATale MEXaHU3Ma TPa)KJAHCKO-TIPABOBOM 3alllUThl CO3AE€TCS
MpaBoBasi perjaMeHTaIis OOIIECTBEHHBIX OTHOIIECHUI Ha OCHOBE HOPM IIpaBa MU
COTJIAIICHHsI CTOPOH, 3aKPEIUISAIONIas paBa U 0053aHHOCTH CYOBEKTOB TPaXKIaHCKUX
MIPAaBOOTHOILICHUI ¥ 00€CIeUNBAIOIIAS UX 3ALIUTY.

Ha BTOpoM »5Tame, Ha OCHOBaHMHM KOHKPETHBIX HOPUAHYECKHX (PAKTOB
00BEKTUBHOE MPABO MpeoOpa3yeTcss B CyOBEKTUBHBIC MPaBa U O00S3aHHOCTH CTOPOH
rpaXJAaHCKMX MpPaBOOTHOWIEHHWW. JInsg mocnexyromen peanu3aunu MEXaHU3Ma
IPaXKIaHCKO-TIPABOBOM 3allIUThl CYOBEKTUBHBIX MPAB HEMAJIOBAKHOE 3HAUEHUE OyaeT
MMETh BHJ T'PaXJAHCKOTO MPABOOTHOIIEHUS, BO3HHMKIIEIO Ha JAHHOM JTamle W, B
3aBUCUMOCTH OT XapakKTepa B3aWMOCBS3U YIMPABOMOYECHHOTO H  OO0S3aHHOTO
CyOBEKTOB (KPyTYy W ONPEACIICHUIO 00S3aHHBIX JIMI]) OHO MOXKET OBITH a0COIIOTHBIM
(mpaBy YNpaBOMOYEHHOW CTOPOHBI MPOTHUBOCTOUT OOSI3aHHOCTH HEOMPEIEIEHHOTO
Kpyra JIMIl BO3JIep>KaThCsl OT ONPEICIEHHBIX IEUCTBUIN) I OTHOCUTEIbHBIM (TIpaBy
YIPaBOMOYEHHOTO JIUIA KOPPECTOHAUPYET 00A3aHHOCTh KOHKPETHOTO JIUIIA).
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Ha tperbem sTame HacTynaroT ropuaudeckue (hakThl HEraTUBHOTO XapakTepa,
KOTOpble, B CBOIO O4Y€pellb, IMOPOXKIAIOT OXPAHUTEIbHBIE TPakKIaHCKUE
npaBoOTHOIIEHUSI. (OCHOBOMOJATAIONIUM JJIEMEHTOM MEXaHU3Ma TIPaKIaHCKO-
MPaBOBOM 3alUThl HAa JAHHOM JTale SBISAETCS CYObEKTUBHOE MPABO HAa 3allUTy
HapyUIEHHBIX OJiar.

Ha yeTBepTOM 3Tare NpoucxXoAuT peanu3aius CyObEeKTUBHOTO MpaBa Ha 3allUTy
B (hopme npumeHeHus npasa. [Ipu 3ToM yrpaBOMOYEHHBIN CyOBEKT UMEET MPaBO Ha
cOOCTBEHHBIE JIEWCTBUS, HANIPABICHHBIC HA 3aIUTY U BOCCTAHOBJIICHUE HAPYIIIECHHOTO
CyOBEKTUBHOTO TTpaBa WK OXPaHIEMOT0 3aKOHOM MHTepeca (camo3alluTa), paBo Ha
oOpallleHre K CreluaibHbIM MPABOMPUMEHUTEIBHBIM (TIPABO3AIIUTHBIM) OpraHam,
OpraHU3aIMsM U JINIaM, KOTOPbIE B paMKaX CBOE€H KOMIIETECHIIMU MOTYT PacCMOTPETh
U pa3peliuTh MPUTA3aHUs MMOTEPIEBIICH CTOPOHBI, a TAKKE UMEET MPaBO TPeOOBAThH
IPaBOMEPHOTO MOBEJICHUSI HETIOCPEICTBEHHO OT 00s3aHHOTrO Jnuiia. Ha qanHom srare
NPOUCXOAUT  TPUHATHE  WHIWBUIYAJBHOTO  MPABONPUMEHUTEIBHOTO  aKTa,
Kacarolerocsi yuaCTHUKOB OXPaHUTEIHLHOTO IPakIaHCKOT'O MPAaBOOTHOIICHUSI.

[locnegnuil, nOATBHIM A3Tal, MOMXHO OXapaKTEpU30BaTh KaK peaavu3aluio
IPaBONPUMEHUTENIPHOTO aKTa, B CIydae oOpalleHus 3a 3allUTOl U BOCCTAHOBJICHUEM
HapYIIEHHOT0 CYOBEKTUBHOTO IpaBa WJIM OXPaHSIEMOTO 3aKOHOM UHTEpeca K
YIOJIHOMOYEHHBIM Ha TO TOCYJIAPCTBEHHBIM OpraHaM, MHBIM OPTaHU3AIMSAM U JIUIIAM.
Tak, peanuzanus TPaBONPUMEHUTEIIBHOTO aKTa MOXET OBITh OCYIIECTBICHA
00s3aHHBIM JIMIIOM, KaK B PUHYAUTEIBHOM, TaK U B JOOPOBOJIHLHOM MOPSIKE.

OYHKIMOHUPOBAHUE JIEVUCTBEHHOTO MEXaHU3Ma I'PaKJaHCKO-TIPABOBOM 3aLIUTHI
CyOBEKTUBHBIX TMpaB JOJDKHO OMNHUPAThCS Ha OOIIENPU3HAHHBIE TPUHIHUIIBI
MEXIYHApPOHOTO IMpaBa, HAIlMOHAJIbHOE 3aKOHOHAaTenbcTBO PecnyOnuku benapycs.
Cornacao cr. 59 Koncrurynmuu PecnyOnuku benapychk rocynapctBo o00s3aHO
OpUHUMATh BCE JOCTYIIHBIE €MY Mepbl IS CO3JaHUsl BHYTPEHHETO W
MEXIYHAPOJHOTO TOPSIKa, HEOOXOAMMOIo ISl TOJHOTO OCYIIECTBICHHUS TpaB U
cBoOon rpaxman Pecnyomuku bemapycs. B cr. 60 KoHcTuTynmm comepxutcs
MOJIO’KEHHE, KOTOPOE TapaHTUPYET 3alUTY TPAXKIAHCKUX MIPAB B CYIACOHOM MOPSIIKE.
Bonee neranpHyl0 periaMeHTalMIO JaHHbIE IOJOKEHHUS HaxoIsIT B OTPACIEBOM
3aKoHOaTeNbcTBE Pecnybnuku bemapyce.

Crnengyer OTMETHUTH, YTO 3aKOHOAATENHCTBO PecnyOnmku benmapyck o 3amure
CyOBEKTUBHBIX TPAKIAHCKUX TMpaB B IEJIOM COOTBETCTBYET OOIIECIPU3HAHHBIM
MEXIYHApOJHBIM CTaHIapTaM B O00JacTH TMpaB dYeIOBEKA W COBPEMEHHBIM
TEHACHITUSAM PA3BUTHUS BHECYJCOHBIX IOPUCIUKIINKA U, YTO SBISICTCS] HEMAJIOBAKHBIM,
MIOCTOSIHHO COBEPILIEHCTBYETCS, B PE3YJIbTATE 4YEro MOSIBISIOTCS HOBBIE MPABOBBIC
KOHCTPYKIIMHM 3alllUThl TpaKJaHCKux mpaB. O 4eM CBUAECTENBbCTBYIOT, HAIpHUMED,
npuHsaThie 3akoHbl PecnyOnmmku bemapycw: ot 18 wmromst 2011 roma Ne 301-3 «O
TpeTeickux cynax», oT 9 wuronas 1999 roma Ne 279-3 «O wmexayHapogHOM
apouTpaxxHoM (Tpereiickom) cyae», ot 12 urons 2013 roga Ne 58-3 «O menuanun».

I'paxkianckoe U rpaxaaHCKOe MPollecCyallbHOE 3aKOHOAATENbCTBO PecyOnuku
benapycy mnpenycmaTpuBaeT M peErjaMEHTUPYET pa3iudHble (OPMBI, TMOPSIKH,
crocoObl U CPEeACTBA 3alIUThl CYOBEKTUBHBIX IPaXXIAHCKUX IMpaB. TeM He MeHee, B
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0eopycCKON LIMBUIMCTUKE B HACTOALLIEE BPEMs Ha3pesla HEOOXOOUMOCTh CO3IaHMs
€AMHOW KOHLIEMIMM MEXaHW3Ma TPaXIaHCKO-NIPABOBOM 3alllUThl CYOBEKTHUBHBIX
paB, KOTOpas B MOJIHOM Mepe OyIeT cnocoOCTBOBATh pealu3aliii MPaBO3alUTHON
(YHKIMU TpaXxAaHCKOTO IpaBa.

MexaHu3M Trpa)xJIaHCKO-NPABOBOM 3alIUThl CYOBEKTUBHBIX IpaB o00JaaaeT
MEXOTpACIEBON CHeUUPUKON M COAEPKHUT KaK MaTepUATbHO-TIPABOBOM, TaK H
IIPOLIECCYaAIbHO-IIPABOBOM  aCIEKThl IPaBOBOro peryinupoBanus. llostomy ero
AeTanpHas pa3paboTka TpeOyeT KOMIUIEKCHOTO IMOAX0Ja, CUCTEMHOCTH B M3yUEHUU
KJIFOUEBBIX MHCTUTYTOB U KaTE€rOpUH 3alUThl CYObEKTUBHBIX IPAKIaHCKUX MPaB.

Jna peanm3anuu JEUCTBEHHOIO MEXaHM3Ma I'PaXKIaHCKO-IIPAaBOBOM 3alllUThI
HEO0OXO0MMO HM30erarb 3aKOHOJATEIBHOTO 3aKPEIUICHUs a0CTPAKTHBIX KaTEropui u
npaBoBbIX siBIeHU. Bce mnpegycMmorpennsie B Pecnybnmuke benapych npaBoBbie
KOHCTPYKLIMM JOJKHBI OBbITh HampaBJIeHbl Ha peajbHOE oOecredeHue mpaB U
3aKOHHBIX MHTEPECOB CYOBEKTOB I'pa)JIaHCKUX MpaBooTHOIIeHU. HopMbl mpaBa, a
TaK)K€ MPAaBONPUMEHUTENbHAs (ITPABO3AIIUTHAS) JEATEIBHOCTh HE JTOJKHBI HOCUTH
muiib (GOPMabHBIN XapakTep, OHM JOKHBI ObITh CHOCOOHBI K JEHCTBUTEIBHOU
peanu3anuu MPEeIyCMOTPEHHOIO 3aKOHOAATEIBCTBOM CTPAaHbl IIpaBa Ha 3allUTY
CyOBEKTUBHBIX TPAXKITAHCKUX MPAB U OXPAHIEMbBIX 3aKOHOM MHTEPECOB.

JIEMCTBUE ITPABA KAK ITPOIIECC TPAHC®OPMAIIUA
COJAEPXAHMS ITPABA B IPABOOTHOILIEHUAX

T.B. UBanoBa
cmapuiutl npenooasamensv Kageopvl meopuu u
UCmMopuu 20¢cyo0apcmea U npasa IwpUuoudecKo2o gaxkyibmema
Benopyccroeo cocyoapcmeennoco ynusepcumema

[IpaBorioHuMaHue B paMKax JIOOOTO THIIA OCHOBBIBAETCS Ha MPU3HAHUH
CITOCOOHOCTH TpaBa BHICTYNATh PETYJISATOPOM COIHANIBHBIX OTHOIIeHUU. McxomHoe
IIEHHOCTHOE Hayajo TpaBa — CIOCOOHOCTh OKa3bIBaTh BO3JACHCTBHE HAa BOJIO H
co3Hanue drojei. OTCro/1a U MPOUCTEKAET 3HAYEHUE BOIIPOCOB JieicTBUs npasa. [Ipu
ATOM IIPaBO MBI paCCMaTPUBAEM BO B3aUMOCBSI3H C HHBIMH COITHATBLHBIMU SBIICHUSMH
u QmIocopCKUMH OCHOBAHUSIMU, SKOHOMHUKOMW, reorpadueil, MUPOBO33PEHHEM, B
OTPBIBE OT KOTOpPHIX HE OyJeT MMEThb MECTO JIEHCTBME TMpaBa, TpaHchopmarus
aOCTPAKTHBIX IIOJIOKCHHH B pealbHbIC IPABOOTHOIICHHUS, TO €CTh — B JIOTHKE
OTKpBITOM cuctemMHoctH [1, ¢. 97].

JleiicTBue mpaBa — 3TO €ro WH(POPMAIMOHHOE, IIEHHOCTHO-MOTHBAIIMOHHOE H
HEMOCPEACTBEHHO PETYIHPYIOIIee BO3JCHCTBUE Ha OOIIECTBEHHbIE OTHOLICHHUS B
mpeienax onpeaesIeHHOTO MPOCTPaHCTBA, BpeMEHHU 1 Kpyra Jull. [IpaBo motepsiio 661
BCSIKUU CMBICIT, €CJi ObI HE MPOSBISIIO ce0sl KaK aKTUBHOE TBOPUYECKOE HAYaJo, €CIn
Obl He (QopMHpOBATIO M HE H3IMEHSJIO OOIIECTBEHHYIO Cpeay, HE ONpeaessiio
HarpaBJIcHHEe W (OPMBI ITOBEJICHHUS YYACTHHKOB OOIECTBEHHBIX OTHOIIEHUH. [IpaBo
JTEeUCTBYeT M B cdepe 3aKOHOTBOPUECTBA, W B OOJACTH AaKTHBHOM pean3aiuu
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