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BPAYHBIN JOTOBOP KAK CPEJICTBO PEI'YJINPYJIUPOBAHUSI
UMY ECTBEHHbBIX OTHOIIEHUU CYIIPYI'OB

Xosparosa C. H.
cmapwutl npenooagameins Kageopvl pUCHpyoeHyul,
gakyrbmem sKoOHOMUKYU U Npasa, Mozunesckuil 20cy0apcmeeH blll YHU8epCcumenm UMeHu
A.A. Kynewoesa, yr. Kocmonaemos, 1, 220030 Mozues,
Pecnybnuxa Benapycs, S.hovratova@mail.ru

B crathe aHanm3upyercs mpaBoBas perjiaMeHTalus OpayHOro J0roBopa Kak
CpPEICTBA PETYJIMPOBAHUS HWMYIIECTBEHHBIX OTHOILIEHUH CynpyroB B PecmyOmuke
bemapyce.

Kniouesvie cnosa: cynpyru, HUMYIIECTBEHHBIH OTHOILEHUS; COBMECTHas
COOCTBEHHOCTb CYNPYTOB; PEKUM UMYIIECTBA; OpayHbIi 1OrOBOD.
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The article analyzes the legal regulation of a marriage contract as a means of
regulating property relations between spouses in the Republic of Belarus.
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C npunsaruem ['paxganckoro kojekca Pecnyomuku bemapycs 1998 .
(nanee — I'K Pecnybnuku benapych) y cynpyroB mosiBUJIach BO3MOKHOCTb
3aKJIIOUUTh JOTOBOP, KOTOPBIA OyAeT OmpenensTh UX B3aMMOOTHOILIEHUS IO
NOBOJY MX HMYLIECTBA MWHA4Ye, YEM OTO MPEAYCMOTPEHO HOpPMaMu
OTHOCHUTEJILHO OO0IIell COBMECTHOM COOCTBEHHOCTH CYIpPYyTOB. Tak, coriacHo
. 1 ct. 259 T'K Pecny6nuku benapych, UMynIecTBO, HAKUTOE CYyNPyTraMHu BO
BpeMsi Opaka, HaXOJUTCS B UX COBMECTHOW COOCTBEHHOCTH, €CJIH JOTOBOPOM
MEXy HUMH HE YCTAHOBJIEH MHOM PEKUM 3TOT0 UMYILIECTBA.

3akoHOAaTeNh TpeAycMaTpUBaeT BBEJACHHWE WHCTUTYTa OpayHOTO
noroBopa B Konekc Pecniyonuku benapych o 6pake u cembe (nasiee — KobC),
kotopelii Berynua B cuwity 01.09.1999 u HOpMBI KOTOPOro MO3BOJUIU
rpakJaHaM yperyJupoBaTh BHYTPHUCEMEWHbIE MPABOOTHOLIEHUS MO CBOEMY
YCMOTPEHUIO.

Cnengyer OTMETHTb, YTO CYNPYTH MOJYYHJIA BO3MOXKHOCTb CaMHUM
yCTAaHABIMBaTh MPABOBOM pEXKHUM HMyLIECTBa Cymnpyros. FKmymiecTso,
Ha)XUTOE CyINpyramu B mepuoja Opaka, HE3aBUCUMO OT TOr0o, Ha KOro W3
CYNIPYTroB OHO MPHOOPETEHO JIMOO Ha KOO MM KEM BHECEHBI JCHEKHBIC
CpelcTBa, SIBISIETCS MX OOIIel COBMeCTHOW coOCTBeHHOCThIO. Cyrpyru
UMEIOT paBHbIC I[IpaBa BIIAJICHUSA, MOJb30BAHUA M PACIOPSDKEHUS ATUM
UMYIIIECTBOM, €CIIM MHOE HE MPEeayCMOTPEHO OpauHbIM JOTOBOpPOM (CT. 23
KobC). B nannoit crarbe KobC He ompezgensieTcss mpuMepHbI MepeyeHb
TOTO, YTO OTHOCUTCA K TIOHSITHIO «OOIIee MMYIIECTBO CYIPYTrOB».
3akoHOIaTenb TOJIbKO B TmocTaHoBieHun Ilnenyma BepxoBnoro Cypa
Peciy6mmuku bemapycs ot 22.06.2000 roma Ne 5 «O mpakTuke MpUMEHCHHUS
CyJlaMU 3aKOHOJIATEeJIbCTBA MPHU PACCMOTPEHUHU JENl O PACTOPKEHUH Opaxay
3aKpeIvIsieT, YTo OO0IIel COBMECTHOW COOCTBEHHOCTHIO  CYNpYTOB,
MOJJIeXKAIIEH pasfeny, SBSETCs J000€ HaXUTOE UMU B Iepuoa Opaka
JBKAMOE W HEJIBIDKUMOE MMYIIECTBO, KOTOpOe B cuity cT.cT. 214, 219, 220,
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221 TI'paxnanckoro konaekca Pecnyomuku bemapych 1998 r. MoxkeT OBITH
00BEKTOM IpaBa COOCTBEHHOCTU T'pak/laH HE3aBUCHUMO OT TOTO, Ha KOTO U3
CYNpyroB OHO OBLJIO MPUOOPETEHO WM HAa KOrO BHECEHBI JICHE)KHBIE
cpeacTBa, ecnu bpadHbIM TOTOBOPOM MEXIYy HUMU HE YCTAHOBJIEH WHOM
PEXHUM 3TOr0 UMYLIECTBA (Z1aiee — nmoctaHoBiaeHUe Ne 5).

Takum oOpa3zoM, 3aKiIrOYeHHEe OpayHOIro JOroBOpa — ATO MPaBo, a HE
o0s3anHOCTh Tpaxman. CoriacHo 4. 1 cr. 13 KobC, roe o6o3HaueHo, 4to
OpauHbIi IOrOBOP 3aKJIIOYAETCS B LEJAX MOBBIIICHUS KYJbTYPhl OpauHbIX U
CEMEUHBIX OTHOIIEHWW U OTBETCTBEHHOCTH OJHOTO CYIpyTa Mepej Ipyrum,
OTpejieNieHHs] TIpaB U 00S3aHHOCTEW CynpyroB B Opake W (MJIM) IMOCIE €ro
pacTopKeHHus JIMIa, BCTyMawIlIue B Opak, W Cynpyra B Jio0oe Bpems.
3akoHoMm Pecry6nuku benapycek ot 18.12.2019 roga Obuta gomosnHeHa ct. 13
KoBbC, B wacTHOCTH, 4acThl0 BTOPOM, B KOTOPOM 3aKPEIICHO ONpPEACICHUE
OpayHOro J0TOBOpa. bpayHbIM JOrOBOPOM MPHU3HAETCS COTJIANICHUE JIUII,
BCTyHaroluMx B Opak, JuO0 CympyroB o0 ONpeNeleHud HX JIMYHBIX
HEUMYIIECTBEHHBIX U (MJIM) UMYIIECTBEHHBIX IMpaB M OOS3aHHOCTEM Kak B
nepuoj Opaka, Tak W TMociie ero pactopxenus. Ho wucxons u3 1enew,
chopmynupoBanHHbix 4. 1 cT. 13 KobBC Heo0xoaumo KOHKPETH3UPOBATH
ONpeAeeHNUE, YTO bpadHblil TOrOBOP — 3TO COTJIAIICHUE JIUI], BCTYNAOIIUX B
Opak WM CYNpYTOB, OINpEAENSoNee HX HWMYIIECTBEHHbIE TMpaBa U
00s13aHHOCTH, a TaKKE€ MHBIE BOMIPOCHI B3AMMOOTHOIIIEHUM MEXKIY Cylnpyramu
B nepuojs Opaka u (WJIHM) B ClIydyae €ro pacTOpPXKEHHUS, C COOJIOJICHHUEM
TpeboBaHwmii 3akoHOAaTeNnbCcTBA PecnyOnuku benapycs.

C TOYKM 3peHHs MPaBOBOM MPUPOABI MMYIIECTBEHHBIX OTHOIICHUM
OpauHbIif 1OroBOp, N0 MHEHUIO M. B. AHTOKOJIbCKOM, SIBISETCS TPaXKIaHCKO-
MPaBOBBIM, TaK Kak B 00IIeM BUje OH yperynupoBan Hopmamu 'K [1, c. 156].
Tak, U. B. bakaeBa mpuaepxKuBaercs HCCIENOBATEIBCKOrO IOAXO0AA, YTO
CEMEMHOE MPaBO PAcCMATPUBAETCA B BUJIE MOJOTPACIH T'PAXKIAHCKOIO [2, C.
2]. Takoro >xe MHEHUS B IUCKYCCHH 10 YKa3aHHOU npoOieme u OenopyccKuit
uccienosarens T. M. Xaneukas, KOHCTaTUPYET, 4YTO pEryJIupOBaHUE
CEMEMHBIX UMYIIECTBEHHBIX OTHOIICHUHN JOJKHO OCYILECTBISTHLCS HOPMaMHU
rpaXkJaHCKOT0, 2 HE CEMEMHOI0 3aKOHOAATeNbCTBA [3, ¢. 78; 8, c. 161].

HNuTepecusiM mpeacrasisercss apyrod noaxon JI. M. ITuenunuesown,
KOTOpas CYUTAeT, 4TO OpayHbld JOroBOp 0OOJAZaeT OIpeaesieHHON
cnenuPuKol 1O CPaBHEHUIO C JPYTUMH  Tpa)xgaHCKO-TIPABOBBIMU
JIOTOBOPAMH, a 3TO CYOBEKTHBIN COCTaB, BpeMs 3aKJIIOUCHHUS, MPEAMET U
coAep)kaHHUe JOTroBopa, uyTo 3akperisiercs CeMeiHbIM KojekcoM [7, ¢. 206].
Mps1 nprcoenuHseMcs K JTaHHOW TOYKE 3PEHHsI, YTO C YYETOM CHEerudUKu
OpayHOrO JIOrOoBOpa OH pacCMaTpUBAaEeTCsl B KayecTBE OCOOOT0 CeMenHOo-
npaBoBoro gorosopa. Cienyer noxaepxxarb MmHeHue M. II. KopoTtkeBuu o
npu3HaHUKM OpavyHOTo JOTOBOpa Kak 0cOOOro COTJallleHusi CEMEHHOTo THIIA,
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CEMEHHO-TPaBOBYIO MPUPOJY BCEX COTJIAIICHUN (JOTOBOPOB), MO3BOJISIONMIUX
CyObeKTaM CEMEWHBIX OTHOIICHHM OmpenenuTh mpaBa M OO0S3aHHOCTH,
BO3MOKHOCTb 3aKJIKOYEHUS KOTOPBIX npsimo npenycMmorpeHo KobC [4, c. 96].
Heobxoammo 00patuTh BHUMaHUE, YTO CTOPOHAMH OpPavHOTO JIOTOBOPA
ABJISIFOTCS: CYNPYTH U JIMLA, )KEJIAIOIIMe BCTYNUTh B Opak. Tak, coriacHo 4. 1
ct. 13-1 KoBbC Opaunpiii 10roBOp 3akiiodyaeTcs B MHUCBMEHHOH Qopme u
MOJJICKUT HOTapUaJIbHOMY yaocToBepeHuto. [1o obiemy mpaBuily, COTIacHO
4.5 cr. 13-1 KobC Opaunblii 10roBOp, 3aKIIOYEHHBIA MEXIy JHUIAMHU, HE
COCTOSIIUMU B Opake, BCTYMaeT B CUJIY CO JHSA PETHCTpalMH 3aKIIOYCHHS
Opaka opraHaMu, PETUCTPUPYIOIIMMH aKThl TPaXTAHCKOTO COCTOSIHUS, a
CJIEIOBATENLHO €CJIM JIMIA, 3aKII0YMBIINE OpauHbId IOTOBOP, HE BCTYIAT B
Opak, To OpayHbIi IOTOBOP TaK)Ke HE BCTYMHT B CUJTYy M HE OyJIeT MOPOKIATh
JUIsl CTOPOH B3aMMHBbIE TipaBa u oOs3anHoCTH [3]. [lomaraem u3 copepkanus
JTAHHOW HOPMBI MOXKHO CJieJaTh BBIBOJ, UTO IOpUIMYECKas cujia OpadyHOro
JIOTOBOPA 3aBUCHUT TOJBKO OT PETUCTPAIIMK OpaKka KOMIIETEHTHBIM OPTaHOM.
Tak, B coorBercTBUH ¢ 4. 9 cT. 13 KobC Opaunblii g0r0BOp
MpEeKpaIiaeTcss ¢ MOMEHTa MpeKpalleHuss Opaka, HO €ClH MPEeAyCMaTPUBAET
npaBa U 00s13aHHOCTH OBIBILIMX CYNPYTOB IOCJE MpeKpalieHus Opaka, Tornaa
NEUCTBYET J0 UX HUCHOJHEeHus. Takum 00pa3oM, CpOK OpadyHOro AOroBOpa
HaIpsIMYIO 3aBUCUT OT JUIMTEILHOCTH CaMoro Opaka MexXIay Cynpyramu.
[Tomaraem, 4TO cleIyeT OCTAHOBHUTHCS MOAPOOHEE Ha OCOOEHHOCTH
npeaMera OpadyHOro  JOroBOpa. bpauHblifi  JOTOBOp  3akKOYaeTCs B
OTHOILIEHUM BCETO HUMYIIECTBA CYIPYTOB, €r0 OTAEIbHBIX BUJOB, HO U K
OyaylieMy UMYIIECTBY, KOTOPOE MOXKET OBITh MPUOOPETEHO B IEPHO]T Opaka.
3akoHOAaTENb PETYJIUPYET HUMYIIECTBEHHbIE OTHOLIEHHUS, BO3HUKAIOIIHE
MEXAYy CyHpyramu, HE YCTaHABIIMBasl IEpPEYCHb CYIIECTBEHHBIX YCIOBHUI
OpauHoro goroBopa. Beap ocHOBHOE HazHaueHHE OpayHOro JI0roBOpa TO, YTO
CYyNpyrd MOTYT HM3MEHUTHh 3aKOHHBIH TIPABOBOM PEXKUM TOJBKO OOIIeH
COBMECTHON cOOCTBeHHOCTH. Hampumep, yCTaHOBUTH MOPSIOK pasnena
UMYIIECTBA; MMYILIECTBO, KOTOPOE TMOJYYUT KaXAbId Cymnpyr mpu
pacTopkeHUU Opaka; peXuM oOOIIel COBMECTHOM COOCTBEHHOCTH B
OTHOUIEHUU OTJACNIbHBIX BeIlEH; MpaBa W OOS3aHHOCTU IO B3aUMHOMY
COZIEpKaHUIO; TOPSAJOK HECEHMs] CEeMEWHBIX PAcX0/0B; B Mepuoj Opaka 3a
cyeT oOILIEro UMyIIECTBA CYNPYTrOB WIX JIMYHOTO UMYILIECTBA OJJHOTO U3 HUX
IPOU3BOJAMIINCH BJIOKEHHUS, YBEIMYMBIINE CTOMMOCTh MMYIIECTBA JIPYroro
cynpyra (KanmuTaJIbHBIA PEMOHT W T.M.), MOXKHO OMPEIEIUTh, YTO JTaHHOE
UMYILECTBO Oy/neT COOCTBEHHOCTBIO CYyNpyra, KOTOPBIA OIUIATHII 3TH
pacxofpl.
C oaHOli CTOPOHBI B OpavyHOM JOTOBOPE MOYKHO 3aKPEMUTh, YTO BCE
MMYILECTBO, OTHOCSIIEECs K OOIIell COBMECTHOW COOCTBEHHOCTH, WIJIH €ro
OTJIENbHBIE BUBI MEPEXOAST B JOJIEBYI0 COOCTBEHHOCTh MJIM COOCTBEHHOCTD
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KOXJI0ro U3 cynpyroB. Kpome Toro umeer mnpaBo Ha CYyIIECTBOBaHUE
OpayHblii JOTOBOp, YCTAHABIMBAIONIMK pacmpelesieHue pacxoJloB Ha
oOydeHue JeTeil, OKa3aHue MaTepUaIbHON MOMOIIU POAUTENSIM U T.JI. ABTOp
coriaceH ¢ MHeHHeM A. U. [lnucko, koTopas npeayiaraeT onpeaessTh HEKYIO
«00s13aTENBbHYIO JTOJOY», TI0 aHAJIOTHHU C Pa3MEPOM aJTMMEHTOB, B COBMECTHOM
HA)XUTOM HUMYIIECTBE, MEHBIIIE KOTOPOH, B Cllydae pa3zesnia, Cynpyr MOITyYUTh
HE MOJKET, a BCE OCTAIIbHOE HMMYILIECTBO PACIpPENENATh B COOTBETCTBHH C
OpayHbIM JIOTOBOPOM. Torna Jaxe npu HAJTUIAH
BBICOKOKBJIM()UIIMPOBAHHOTO aJBOKAaTa HEJb3s CKa3aTh, UTO OJJHOTO CyIpyra
MIOCTaBWJIM B KpaliHe HeOJaronpusaTHOE MoJIoKeHue [6, c. 68].

Opnako B OpayHOM JOTOBOPE HENb3sS M3MEHUTh IPAaBOBOH pEXHUM
UMYILECTBA, HAXOJAIIErOCsl B COOCTBEHHOCTH Ka)XXJOTO W3 CYNpPYyroB, Ha
pexuM o01iei coBMecTHOM coOcTBeHHOCTU. [103TOMY MMYyIIECTBO, KOTOpOE
MPUHAIICKATO KaXJAOMY U3 CYIIPYTOB JI0 BCTYIUICHUS B Opak, MOJIyYEHHOE B
Jap WIA B TIOPAJIKE HACJIEIOBaHUS, a TaKXe€ BEIIM WHIWBUIYATbHOTO
nojb30BaHus  (oAexaa, o0OyBb), 3a MCKIIOUEHUEM JIparolieHHOCTEH,
MPEAMETOB POCKOIIH, JaKe €CIIM ObLIN MPUOOPETEHBI B IIEpHO1 Opaka 3a cyeT
OOIIMX CPEACTB, MPHU3HAIOTCA HMMYIIECTBOM TOTO CYMpPYyra, KOTOPBIA HMHU
M0JIb30BAJICS.

Bbpaunblii 10rOBOp HE MOXET OTPAaHMYMBATH MPABOCIOCOOHOCTH WIIH
JIeeCIOCOOHOCTh CYyIIPYroB, UX MPaBO Ha OOpalleHue B CY/Jl 3a 3alllUTON CBOMX
npaB, TaKKe HE JOJDKEH COAEpKaTh YCIOBHM, KOTOPHIE CTaBAT OJHOTO W3
CYNpyroB B KpailHe HEOJaronpusTHOE TOJOXKEHHE WA MPOTUBOpEYaT
OCHOBHBIM HauajgaM CEMEHHOro 3aKoHOJaTenbCcTBa. B TO ke Bpems u3
comepxkanusi 4. 3 ab63. 7 cr. 13 KobC, onpenenstoieir, yto B OpadyHOM
JIOTOBOPE MOTYT OBITh ONpPEIEICHbl HHbIE BONPOCH B3aUMOOTHOIIEHHI
MEXIy cynpyramu (TOpsSI0K HECEHUs KaKIbIM U3 HUX CEMEHHBIX PacX0JI0B U
T.I.), POIUTENSIMA W JCTbMH, €CJIM ATO HE HApyIIaeT MpaBa W 3aKOHHBIC
WHTEPECH IPYTHX JIUI U HE MPOTUBOPEUUT 3aKOHOIATEIbCTRY.

[Tonaraem, 4TO JaHHOE YyKa3aHHWE 3aKOHOJATENs — PacHpOCTpaHsETCs
TOJNIKO HAa CIlydad BKIIOUEHUS «HUHBIX» YCJOBHMH, a HE TeX, KOTOpbIC
nepeuncienbl Beime B 3 4. cr. 13 KobC. C yuyeroM Wu3I0KEHHOTO,
npeanaraeM 4dacte Tperbto cr. 13 KobC pgomonHuTs HOpMamMu U3
MOCTAaHOBJIEHUS Ne 5 ¥ U3JIOKUTH B CICAYIOIIEN PEIAKIINU:

«HE MOXXET OTrpaHMYMBATh MPABOCIOCOOHOCTh WM AEECHOCOOHOCTD
CYIIPYTOB, UX MPaBO Ha OOpalleHue B Cy/ 3a 3alllUTON CBOMX IpaB, TAKXKE HE
JOJKEH COJIEpKaTh yCIOBUM, KOTOPBIE CTABAT OJHOTO U3 CyNpPyroB B KpailHe
HEOJIAronmpuUsITHOE TIOJOKCHHE WM TMPOTHUBOPEYAT OCHOBHBIM Hadajam
CEeMEIHOr0 3aKOHO1ATEIbCTBAY.

Kpome Ttoro, OpauHblii JOTOBOp HE MOXKET COAEpX aTh YCIOBHIA,
OTPaHUYMBAIOLIMX CBOOOJY CyNpyroB B BHIOOpPE poAa 3aHATHH WIH
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YMEHBIIAIONMX  YCTAHOBJCHHBIM  3aKOHOM  pa3Mep aJUMEHTOB  Ha
HECOBEPILICHHOJIETHUX JIETEH.

Takum oOpa3oMm, OpayHBbIl JAOTOBOP MOXET COAEPkKAaTh TOJBKO Te
YCJIOBHSI, KOTOPBIE KACAKOTCS UMYILECTBA CYNPYrOB, SABJISIIONIETOCS X 00IIeH
COBMECTHOI COOCTBEHHOCTBIO, U HE MOXET W3MEHUTh IPABOBOM pEXUM
MMYIIECTBA, SBISIONIETOCS COOCTBEHHOCTHIO Ka)XJOTO HM3 HHUX, HCKIIOYas
Cilyyasi, KOrJa 3HaYUTENbHbIEC YJIYUIIEHU UMYIIECTBA OJHOIO U3 CYNpPYrOB
MIPOU3BOAMIINCH 32 CUET JPYIOro.

KobC 3akpemisier mUpPOKHE BO3MOXHOCTH OpavyHOro J0roBOpa B
pPEryJIupOBaHUM HMYIIECTBEHHBIX OTHONIEHWH cymnpyroB. B wacTHoCTH, K
YCIIOBUSIM, KOTOPbIE MOTYT COCTaBIIAITh COJIEpKaHHE OpayHOro JOroBopa
OTHECEHBI 00S3aHHOCTH CYNPYTOB 10 B3aUMHOMY cojepxaHuto. CoriacHo 4.
2 ct1. 29 KobC B O6payHOM J1I0TOBOpE MOTYT OBITh MPETyCMOTPEHBI U PYTHE
Cllyyau, TpH KOTOPHIX HACTyMaeT OO0S3aHHOCTb CYIpyra OKa3bIBaTh
MaTEpUAIBHYIO I[OMOLIb JAPYIOMYy CYNpyry. 3A€Chb MNPEACTaBIsAETCA
uHTepecHbiM MHeHue O. HuzammeBoi, KoTopas cuuTaeT, 4ro OpayHbIN
JIOTOBOP JAET BO3MOXHOCTh CAMHM CYIpPyraMm pElIMTh BOMPOC 00 OCHOBAaX
B3aUMHOT'O COJIEp>)KaHHUSI M HE CTABUTh €ro B 3aBUCHMOCTb OT OCHOBaHUU
MPEAYCMOTPEHHBIX CEMEMHBIM 3aKOHOM JUIsl aIAMEHTUPOBAHUSl CYNPYTOB U
OBIBIIMX CYINpPYroB (Kak MpaBWiO, MNPU HAIUYUHU HETPYIOCHOCOOHOCTH U
HyXaaeMocTu) [35, c. 18].

Omnako cr. 31 KobC He mnpegycmarpuBaercsi BO3MOXKHOCTh
olnpeseNieHusl pasMmepa cojepxaHus B OpauHoMm noroBope. [lomaraem, uto
HEOOXOAMMO KOHKPETU3UPOBATh MUHUMAIIBHBIN pa3Mep TaKoTro COAEp KaHHUs,
YTO BIOCJIEJCTBUH J1aCT BO3MOKHOCTb CYIIPYraM OTCTYIHUTb OT 3aKOHHOTO
nopsanka. Hanpumep, He MeHee NBYX 0a30BbIX BEIMYMH, YCTAHOBJICHHBIX Ha
MOMEHT BBIILIATHI.

[Tockonbky 3aKOHOJATEIbLCTBOM Pecry6mku benapycse
npeaycMaTpuBaeTcs o0s3arenibHas nucbMeHHas (popma OpayHOro AOroBopa u
€ro 00s13aTeIbHOE HOTApUAIbHOE YOCTOBEPEHUE, TO OUYEBUIHBIM CTAHOBUTCS
TOT (akT, 4YTO OTO OmpejAesieHHas (opMa 3alUThl MpaB U HMHTEPECOB
CyNpyroB, B Ciy4yae, €Cld OJHAa M3 CTOPOH XKeJaeT sl ce0si U3BJIeYb W3
3aKJIIOYEHUS] JOTOBOpPA BBIFOJY M YIIEMUTh HMHTEPECHl BTOPOH CTOPOHBI.
Hotapuanbnas ¢popma OpayHOro 10roBopa BHOCHUT SICHOCTh IO BOMPOCY €ro
comepxkaHusi U ¢akra coBepiieHus. Tak, 3a yIOCTOBEpEHHE OpavyHOTO
JIOTOBOpA B3BICKMBAETCS HOTapuaibHBIM Tapud B pasmepe 600 % 6a3oBoii
BenuunHBl U B pasmepe 200 % 0a30BOil BENMMUYMHBI 32 COCTaBIICHHUE U
MOJIFOTOBKY CaMOI0 MpOeKTa OpayHoro JOroBopa.

Ha ocnoBanusix, npenycmorpennbix ctT.13-1 KobC, Opaunsiii noroBop
MOJJICKUT 003aTENIbHON perucTpaliy B OpraHu3alyy Mo rocyJapCTBEHHOM
pEerucTpalvyd HEIBHKMMOIO HMMYLIECTBA, MPAaB Ha HETO U CAEJIIOK C HHUM.
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Cnengyer oOpaTuTh BHHMAaHHME Ha TO, YTO 3aKOHOJATEIh B 3TOM CiIyyae
JBAXKIbl TOBOPUT 00 OOOIOAHOM BOJEH3BSBICHUU JIMI, 3aKIHOYAIOIIUX
OpayHbIi I0rOBOP: MEPBBIA pa3 — 3TO B HOTAPUATILHON KOHTOPE, a BTOPOH pa3
— B OpraHu3alMd IO TOCYJapCTBEHHOM pETrUCTpali HEIBHKUMOIO
umyniecta. Tak, cornacHo cT. 34 3akona Pecnybnuku benapycs ot 22.07.
2002 1. Ne 133-3 «O rocynapCTBEHHOH pErMCTpallMd HEIBUKUMOTO
MMYIIIECTBA, [IPAB HA HEr0 U CHEJIOK C HUM» JOKYMEHTHI, MPEICTABIIIEMbIE
JUISL OCYILIECTBIIEHHSI TOCYJAPCTBEHHON PEruCTpally, JOJKHBI ObITh MOAAHBI
pPErHCTPATOPy B XOJI€ JUYHOTO MPHUEMA JINLAMH, TOANUCABUINMU 3asIBJICHUE O
rocyJapcTBeHHo peructpanuu. M3 srtoro crenyer, uyto o06a cympyra
PErUCTPUPYIOT OpauHbIil JIOrOBOp B OpraHU3alMd [0 TOCYJapCTBEHHOMN
pPEruCTpaluy HEABUKUMOIO UMYIIIECTBA.

OAHOCTOPOHHMI OTKa3 OT WCIOJHEHUs OpadyHOro JIOrOBOpa He
nomyckaercs. [103ToMy, eciau CTOpOHBI HE CMOTIJIM JTOCTUTHYTBH COIJIAILEHUS
00 M3MEHEHUHU WIH PAcCTOPKEHUU OpayHOIro JOroBopa, TO MO TPeOOBaHUIO
OJTHOM 13 CTOPOH CIIOP MOXKET OBITh PACCMOTPEH B CYI€OHOM HOPSIKE.

Kpome ToOrOo, CTOpOHBI B OpadyHOM JOTOBOPE MOTYT CBSI3bIBAThH
BO3HMKHOBEHHE JIMOO TpEKpallleHHhe HX TMpaB M O00s3aHHOCTEN C
HACTYIJICHHEM JM0O HEHACTYIUICHHEM Kakux-Iu0o ycnoBuil. Hampuwmep,
OpauHblii JOrOBOp OyJET CUYUTAThCA 3AKJIIOUYEHHBIM, €CIM CTOPOHBI
MOCTaBWJIM MPEKpAIllEHUE MPaB U 00s3aHHOCTEN B 3aBUCUMOCTh OT CUTYallUH,
OTHOCUTEJIBHO KOTOPOM HEM3BECTHO, HACTYNUT OHA WJIM HET (CyNpyru MOTJHU
OTOBOPHUTH, YTO PEXKUM IOJIb30BAHUS OOIEH COBMECTHON COOCTBEHHOCTBIO
JNEUCTBYET JIMIIb BO BpeMs COBMECTHOTO MPOXHUBAaHUSA CYNPYIOB B
PecnyOnuke benapych, a B citydae Bble3/la OJJHOTO U3 CYIPYIOB 3a MpEAebl
CTpaHbl Ha IOCTOSIHHOE MECTO JKUTEJIbCTBA PEXKUM OOIIEH COBMECTHOU
COOCTBEHHOCTU CBO€ JIEWCTBHE NMPEKpaIaeT U BCE MMYIIECTBO CTaHOBUTCSA
pa3fenbHOl  COOCTBEHHOCTBIO — CYIIpyra, OCTaBILEroCs MpPOXHUBaTh B
PecnyOnuke benapychs).

Jlsist Toro, 4ToObl OpayHbId JOTOBOP OBLI JIEUCTBUTENILHBIM TpeOyeTcs,
yTOoOBl  KaXaas W3 CTOpPOH o0Onajajia HEoOXOAUMOW  JUisi  ATOTO
neecriocoOHocThi0. CorjacHo 3akoHoAarenbcTBYy PecnyOnmuku benapych
JI€ECIOCOOHOCT, B TMOJIHOM O0BEME BO3HUKAET Yy TpaXKJaHUHA C
HACTYIUICHUEM COBEPIICHHOJETHUS, TO €CTh MO JOCTHKEHUH UM 18-jeTHero
Bo3pacta. HecoBepiieHHoJieTHUE JUIA, BCTyMAalIIMEe B Opak, 3aKIO4yaroT
OpayHBI JTOTOBOP TOJIBKO C COTJIAcHsl CBOMX POIUTENICH, MOIMEUYUTENCH, 3a
UCKIIFOUEHHEM clly4aeB npuoOpeTeHus HECOBEPILICHHOJIETHUMU
JIEECIOCOOHOCTH B MOJHOM oObeme. [IpencTaBUTENnsCTBO CTOPOH TMpHU
3aKII0YeHUH OpadyHoro moroBopa He momyckaercs. Ilo muenmio M. B.
bakaeBoii mpobieMa 0 BO3MOXKHOCTHU 3aKIIOYEHHUS] OpavyHOro JOroBOpa 4yepes
NPEACTaBUTENS [0 JOBEPEHHOCTH HE MOJydusiaa OOUIENPHU3HAHHOTO
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NOHUMAaHUsl B JIUTEpaType, TaK Kak MpHU 3aKIIOUYEHUH OpavyHOTO JI0roBopa
OTMEYaeTCs CTPOTO JUYHBIN XapakTep OpauHoro gorosopa [2, c. 16].

Kak moka3piBaeT HOTapuaibHas TMPaKTHKA, 3aKII0YaloT OpayHble
JOTOBOPBI JIMIA, KOTOPHIE YK€ HMMEIOT KU3HEHHBIM ONBIT, BCTYNAIOT BO
BTOpOH, Tpetwii Opak. OHU YK€ XOTAT 3apaHee MPEeayCMOTPETh, €CIU HE
CIIO)KHUTCS COBMECTHAsl KU3Hb, KaK OHH OyIyT paclpeleNiTb UMYIIECTBO.
Taxxxe kK OpauHOMYy AOTOBOpPY MPHUOErarOT CYNPYTH, YK€ HAXOASIIHECs Ha
rpaHu pacTop)KeHus Opaka, 4ToObI HE JENUTh HaXUTOe N0OpO B Cyae, He
IJIATUTH BBICOKMM pa3Mep TOCyJapCTBEHHOW NONIUIMHBL. Ha ceromHs MoOHO
TrOBOPUTh 00 YBEIMYEHHM 4YHCIa OpayHBIX JIOTOBOPOB B 0o0Jiee KPYIHBIX
ropojax, rje HauboJsiee OJaronpusITHBI YCIOBUS AJisi OUM3HEca, a 3HAUMUT IS
TOTO CYNpPyTa, KOTOPBIA UM 3aHMMAETCS U JKEJIAET OrPaiuTh B CIIydae pa3Boja
CBOE UMYILECTBO OT pa3iea.

[TonBoast wmTor, ciexyer OTMETUTh, YTO OOMIMM  YCJIOBHEM
rpaXJIaHCKoro u cemedHoro mnpaBa PecnyOmuku benapyce B cdepe
MUMYILECTBA CYNPYroB, 3aKOHOIaTENbCTBO 3a OCHOBY MPUHUMAET MPUHLHUIT 00
OOLIHOCTH MpaB HAa HMYILIECTBO, MNPHUOOPETEHHOIO WM CO3JaHHOIO B
coctosHuu Opaka. IIpu 3TOM cremyeT OTMETUTh, Ha Hall B3IJAA, OoJee
ONTUMAJIbHBIA JMCHO3UTHUBHBIM XapakTep OTHOWIEHWW. B wacTHOCTH,
MHCTUTYT OpadyHOro JOroBopa MOMET OINpENeNsITh HHbIE YCIOBUS
MMYIIECTBEHHBIX IpaB KaK CYNpyroB Opake, Tak W B CIydae pPacTOpPKEHUs
Opaka. BcrymineHue B Opak WM HajJIMuMe caMoro Opaka, SBIISIIOTCS
HEOOXOAUMBIMU 3JIEMEHTaMU OpadyHOTo JIOTOBOpa, KOTOPBIA MpHU3BaH
YpEryJIMpoBaTh HMMYIIECTBEHHbIE, TAaK M JIMYHbIE HEUMYIIECTBEHHBIC
OTHOILIEHUSI MEXIy CyNpyraMu, a TaKXe IpaBa U O0S3aHHOCTU CYIIPYIOB B
OTHOIIIEHUU UX JeTel. I 1aBHas 0cOOEHHOCTh OpauyHOro JOroBOpa B TOM, YTO
OH SBJISIETCS MHCTUTYTOM CeMeWHoro 3akoHopaTenbcTBa. Mmenno KobC
omnpejenseT 1edb OpadyHOro JI0TOBOpa, YCTaHABIMBAEeT MOPSAIOK €ro
3aKJIFOUYCHUS, ONPEACISIET COAEPKAHUE U YKA3bIBAET OCHOBAHMS W3MEHEHMS,
PACTOpEHUSI U IPU3HAHUSA €0 HEJIEUCTBUTEIbHBIM.
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Ha ocHOBe aHamu3a Hay4HBIX KOHIICMIIMHA O MPaBOBOI HpUpOJE SMOPHOHOB N
Vitr0, HOPMAaTHBHBIX MOJOKEHHH HAIIMOHAIBHOIO W WHOCTPAHHOI'O 3aKOHOJATEIbCTBA,
YCTaHABJIMBAIOIIAX MPABOBOH PEXHUM 3MOPHOHOB IN VItr0 M MpakTHKH MX MPUMEHEHUS,
aBTOPBI MPUXOAAT K 3aKIFOUCHHIO, YTO B MPaBOBOH cucteme bemapycu amMOpuoH in Vitro
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