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The problem of defining the diplomatic protection
in international law

Kapnoeckas E. E., macucmpanm BI'Y,
Hayy. pyk. ooy. [letikano E. A., kano. iopuo. Hayx,
doyenm, cm. npen. Makapesuu U. U.

With the development of the world community there also occurred significant
changes in the field of international law. Notably, after the end of World War II
there were formed the principles that are still the foundation of the international
law. Besides, a new legal order has been created which is based on respect for
human rights, peaceful coexistence of states and settlement of disputes exclusively
by peaceful means. As the subject of international law has significantly expanded,
thus introducing new concepts and creating new norms. One of the issues that has
not lost its relevance until now is the issue related to diplomatic protection, or
rather the definition of diplomatic protection in international law.

Article 1 of The Draft Articles on Diplomatic Protection 2006 states that for the
purposes of the present draft articles, diplomatic protection consist of the invocation
by a state, through diplomatic action or other means of peaceful settlement, of the
responsibility of another state for an injury caused by an internationally wrongful
act of that state to a natural or legal person that is a national of the former state
with a view to the implementation of such responsibility [1].

That is, this article defines diplomatic protection, pointing out the signs, the
presence of which is necessary in order for the state, whose individual or legal
entity has suffered, to be able to call the violating state to account. These sings
include: the existence of an internationally wrongful act, the injury to an individual
or legal entity, and the existence of a legal link between the victim and the state.

S. Joseph wrote that “diplomatic protection can be defined as a procedure for
implementing the responsibility of the state for violations of international law as
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a result of causing legal harm to the person or property of a citizen of any state”
[Quoted from 2].

According to another legal scientist, expert in the theory of international
law, namely, M. S. Volkova, diplomatic protection means “a mechanism for the
peaceful settlement of an internationally wrongful act that is committed by a state
against a foreign natural or legal person as a result of violation of international
standards of treatment that caused damage to these persons or the occurrence of
consequences that the state has the right to consider as a violation of its own
interests for the purpose of vocations to responsibility” [2].

C. de Visscher defines diplomatic protection as “the procedure by which
states defend the right of their citizens to apply for with international law”
[Quoted from 3].

V. C. Huck, in the Encyclopedia of Public International Law, offers
a definition that reflects the development of law in connection with functional
protection of agents involved with international organizations: “Diplomatic
protection is <...> protection provided by a subject of international law to
persons, natural or legal, from violation of international law by another subject
of international law” [I{uT. 1o 3].

A. H. Abashidze believes that “this is the protection that the state, through the
bodies of external relations, has the right to provide to its citizen who is abroad, in
case of violation or attempts to violate his rights” [4, c. 61].

Following all of the above mentioned, as we see it, the most complete definition
of diplomatic protection was given by I. I. Lukashuk. In this author’s judgment,
diplomatic protection is understood as a diplomatic protection procedure by which
a state protects the right of its citizens in case of their violation by an international
wrongful act of anther state, in which they could not achieve the restoration of
their rights by exhausting local remedies [5, c. 109].

We believe that this very definition most accurately describes diplomatic
protection, since it includes all the necessary elements of the latter: a specific
subject composition, namely the claimant state, a citizen of the claimant state
whose rights were directly violated, as well as the respondent state, the existence
of an international legal act to hold the offending state accountable, the existence
of'alegal link between the state of nationality and the individual whose rights have
been violated and the need to exhaust local remedies.
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IIpupoaa npas, 3alMIAeMBIX MOCPEICTBOM
AUINJIOMATHYECKOH 3aIIMThHI: MPaBa rocyiapcTaa
WIN NIPABa 4YeJioBeKa?

Kapnoeckas E. E., macucmpanm BI'Y,
Hayu. pyk. Jeuxano E. A., kano. opuo. Hayk, doyenm

Ha coBpeMeHHOM dTame OHUM M3 BOIPOCOB, KOTOPBIM CTOUT Mepe] MpaBo-
BOW HAyKOM, SIBISETCS BONPOC MPHPOJBI NPaB, 3aIIUIIAEMBIX MOCPEACTBOM OH-
IUIOMATHYECKON 3alIMThl. MHEHHE aBTOPOB MO JTAHHOMY BOIIPOCY Pa3AeiHiIoCh:
HEKOTOPBIE YTBEPKIAIOT, YTO OCYIIECTBIISIS IUIMITIOMaTHIECKYIO 3alIHTY, Tocynap-
CTBO B IIEPBYIO OYEPEAb 3ALIUIIACT CBOM HapyLIEHHBIE IIPaBa, APYTUe )K€ TOBOPSIT
0 TOM, YTO MOCPEICTBOM JUIUIOMaTHUECKON 3aIUTHI TOCYIAPCTBO 3aIIUINAET Ha-
PYILEHHBIE ITpaBa CBOETO TPaKJaHNHA.

K npumepy, U. A. Benens ToBOpUT 0 TOM, UTO «TpakJaHUH, KOTOPOMY TpHU-
YMHEH BpeJ 3a TPaHULei, He MOXET CaMOCTOSATEIBHO NPHOETHYTh K CPEACTBAM
JUIUIOMaTHYECKON 3aIUThL. 11 TOro 4To0BI B OTHOLIEHHH 3TOTO I'pa’kIaHHHA
OblTa MPUMEHEHa AUTIOMATHYECKast 3alMTa CO CTOPOHBI TOCYIapCTBA €T0 TPaX-
JAHCTBA, HEOOXOOMMO NMPHMEHEHHE IOPUANYECKOH (DMKLHUH, COITaCHO KOTOPOH
Bpe/, IPUINHEHHBIN IPayKAaHUHY, €CTh Bpel IPUINHEHHBIN rocyaapcTBy» [1].

B cBoto ouepens, k. Jlyrapa yTBep:KIaeT, 4TO MpeICTaBIeHNuE O TOM, YTO
BPEJI YENIOBEKY SIBIISIETCS YILIEPOOM CaMOro rocyaapcTsa, He BCeraa MoaIepKiBa-
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