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This paper proposes a critical assessment of the jurisprudence of the Inter-American Court of Human Rights (IACRTHR)
regarding the systemic integration of the provisions enshrined in the American convention on human rights (ACHR), under
the light of the developments of the corpus juris of international human rights law. By incorporating the evolution in the
interpretation of human rights law into the reading of ACHR, IACRTHR has expanded the scope of protection of the rights
recognized within the ACHR, aiming at delivering more effective and comprehensive protection of them. This study will
specifically focus its analysis on the interpretative method applied by IACRTHR. In particular, special attention will be given
to the manner that the regional tribunal has applied the method of systemic integration of international human rights law,
under the guiding light of the pro homine principle, which hermeneutically put the protection of individuals at the centre of
the interpretative process of international human rights law.
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MeskaMepMKaHCKUIT Y[, 110 TTpaBaM uesioBeKa pacmupimi chepy 3aiuThl IpaB, MIPM3HAHHBIX B Heli. B maHHOIT paboTe cae-
JIAH aKIeHT Ha MHTePIPeTAIMOHHOM ITOIX0/e Cyaa. B vacTHOCTM, 0c060€ BHUMAHME YeaeHO TPYUMEHEHMIO PeTYOHATbHBIM
TPMOYHAIOM CUCTEMHOI MHTEerpanuy MeKIyHapOIHOTO 3aKOHOAATEIbCTBA 10 MTPaBaM YesIOBEKa B CBETe PYKOBOASIIETO
TMPUHINIIA TYMaHM3Ma, IJie 3alliuTa YaCTHBIX JIMI FepMeHeBTUUEeCKM CTaBUTCS B L[EHTP BHUMMAaHMSI MHTEPIIPEeTalIOHHOTO

nponecca MeXXOyHapOOHOI'o 3aKOHOAAaTe/IbCTBa B obmactu IIpaB 4YeJIOBEeKa.

Kniouesste cnosa: npaBa uesioBeKa; CYUCTEMHAsT MHTEPIIPETAIVsT; KOPIIOPATUBHOE MIPAaBO; MPUHIUIT I'yMaHu3Ma; Mex-

aMepUKaHCKMit Cy[ 110 ITpaBaM yesioBeka.

Introduction

The Inter-American Court of Human Rights
(IACRTHR) has developed an innovative jurisprudence
that has contributed to the strengthening of the no-
tion of the corpus juris of international human rights
law. By means of interpreting the provisions contained
in the American convention on human rights (ACHR)*,
under the light of relevant regional or universal human
rights instruments, the IACRTHR has paved the way for
more effective protection of conventionally recognised
human rights.

In other words, the regional tribunal has intro-
duced a systemic integration of international human
rights norms, which consists in interpreting the pro-
vision of the ACHR under the light of relevant human
rights instruments that are part of the same system®.
This systemic normative integration has streng-
thened the protection of human rights, not only faci-
litating the generation of all its appropriate effects
(i. e. principle of effectiveness or effet utile), but also
laying the foundation for their evolutive interpreta-
tion under the light of international human rights law
developments®.

Moreover, the interpretative prevalence of the prin-
ciple of effectiveness has been reinforced in the ju-
risprudence of the IACRTHR with the incorporation
of the pro homine principle. By introducing this ad-
ditional hermeneutical tool, the IACRTHR has deve-
loped an interpretation of human rights norms based
“on the principle of the rule most favourable to the
human being”7. In addition, the effective protection
of conventionally recognized rights has been further

strengthened by means of a non-restrictive interpreta-
tion [1, p. 6]. In this sense, the regional tribunal used
extensively the provisions enshrined in Art. 29 of the
ACHR, which precluded any restrictive interpretation
of the rights and freedoms recognized in this con-
vention, either by virtue of domestic legislation or
by the implementation of other conventional obliga-
tions®.

Therefore, these hermeneutical developments have
paved the way for the introduction of more robust
human rights guarantees in the region. These gua-
rantees have been reinforced by means of interpret-
ing the ACHR in line with the pro homine principle,
which is an interpretation that allocates the human
person - and its effective protection — at the centre
of the interpretation and implementation of human
rights provisions.

However, it is important to note that this expan-
sive interpretation of the ACHR risks being perceived
as a praetorian introduction of rights and obligations
not expressly mentioned in the text of this conven-
tion. In fact, as mentioned elsewhere, this develop-
ment has generated some discomfort among states
members of the ACHR. In this regard, it has been not-
ed that the jurisprudence related to the recognition
of the right of indigenous peoples to their traditional
land and territories have had an enormous impact
on different strategic sectors for the development
of the states, in particular, in the exploitation of the
natural resources present in the claimed traditional
lands [2].

“The American convention on human rights, also denominated Pact of San José, Costa Rica adopted by delegates of the member
states of the Organization of the American States (OAS) in the Inter-American specialized conference on human rights, which was
held in San José (Costa Rica) on 22 November 1969, and entered into force on 18 July 1978. Today, 22 countries — out of 35 states

members of the OAS are parties to this convention.

*Koskenniemi M. Fragmentation of international law: difficulties arising from the diversification and expansion of international
law // Report of the study group of the Int. Law Comm., A/cn.4/L.682 (Int. Law Comm., 1 May — 9 June and 3 July — 11 Aug. 2006,

Geneva, Switzerland).

®The right to information on consular assistance in the framework of the guarantees of the due process of law. 1 Oct. 1999.
IACRTHR. Advisory opinion OC-16/99. Series A. No. 16. Para 58 ; Lixinski L. Treaty interpretation by the Inter-American Court of
Human Rights: expansionism at the service of the unity of international law // The Eur. Journ. of Int. Law. 2010. Vol. 21. No. 3.

"Baena-Ricardo et al. v. Panama. 2 Feb. 2001. IACRTHR. Judgment on merits, reparations and costs. Series C. No. 72. Para 189.

8Art. 29 of the ACHR reads as follow: “No provision of this convention shall be interpreted as: (a) permitting any state party,

group, or person to suppress the enjoyment or exercise of the rights and freedoms recognized in this convention or to restrict them
to a greater extent than is provided for herein; (b) restricting the enjoyment or exercise of any right or freedom recognized by virtue
of the laws of any state party or by virtue of another convention to which one of the said states is a party; (c) precluding other rights
or guarantees that are inherent in the human personality or derived from representative democracy as a form of government; or (d)
excluding or limiting the effect that the American declaration of the rights and duties of man and other international acts of the
same nature may have”.
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To conclude, an analysis of the IACRTHR’s inter-
pretative methods will contribute to a better under-
standing of the steps taken by this regional tribunal
towards the determination of the content and scope
of the rights contained in the ACHR. This article will

both clarify the legal grounds invoked by the IACRTHR,
and shed light on the hermeneutical contribution of its
jurisprudence that has integrated human rights provi-
sions under the light of the developments of the corpus
juris of international human rights law.

Human rights interpretation in the Americas

When interpreting the provisions of the ACHR, the
IACRTHR relies on traditional interpretive canons’. In
particular, it makes specific references to both general
and supplementary rules of interpretation as incorpo-
rated in Art. 31'° and Art. 32! of the 1969 Vienna con-
vention on the law of the treaties (VCLT)'2.

As stated by Art. 31 of the VCLT, the primary gui-
dance for interpretation of the provisions contained
in a treaty is provided by its own object and purpose,
which in the case of the ACHR is the “effective protec-
tion of human rights”. For the IACRTHR, “[t]he safe-
guard of the individual in the face of the arbitrary ex-
ercise of the powers of the State is the primary purpose
of the international protection of human rights”!>. It is
important to notice that this method of interpretation
“respects the principle of the primacy of the text, that
is, the application of objective criteria of interpreta-
tion”!*. It also means that the terms and - therefore —
the content of the rights recognized in the ACHR have
autonomous and independent meanings, which are in-
formed not only by the object and purpose of the same
instrument, but also “interpreted by reference to their
normative environment” in which the convention is
integrated®.

The hermeneutical relevance of the principle of ef-
fectiveness (effet utile). According to the IACRTHR, the
ACHR - as a human rights treaty - must be interpreted
“in such a way that the system for the protection of hu-
man rights has all its appropriate effects (effet utile)”'®.

Moreover, the interpretation should not reduce, re-
strict, or limit the recognition and effective protection
of rights enshrined in the ACHR. In the wording of
Judge Garcia Ramirez, “the principle of interpretation
that requires that the object and purpose of the trea-
ties be considered (Article 31(1) of the Vienna Conven-
tion) <...> and the principle pro homine of the inter-
national law of human rights <...> which requires the
interpretation that is conducive to the fullest protec-
tion of persons, all for the ultimate purpose of preserv-
ing human dignity, ensuring fundamental rights and
encouraging their advancement”!”. To put it different-
ly, protected rights have to be interpreted in a man-
ner that reinforces their effective implementation and
avoids any potential interpretation that could make
their enjoyment illusory or deprived of their essential
content. According to the IACRTHR, “the efficacy of
the mechanism of international protection, must be
interpreted and applied in such a way that the gua-
rantee that it establishes is truly practical and effective,
given the special nature of human rights treaties”!8. As
expressed by the IACRTHR, “[a] provision of the Con-
vention must be interpreted in good faith, according
to the ordinary meaning to be given to the terms of
the treaty and their context, and bearing in mind the
object and purpose of the ACHR, which is the effective
protection of the human person, as well as by an evolu-
tive interpretation of international instruments for the
protection of human rights”*.

For a more detailed explanation of the interpretative methods applied by the Inter-American Court, see: Fuentes A. Expanding
the boundaries of international human rights law. The systemic approach of the Inter-American Court of Human Rights [Electronic
resource]. Available from: https://ssrn.com/abstract=3163088 (date of access: 07.04.2020).

10A1t. 31 of the VCLT states — in its first paragraph — that “(a) treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”.
HArt. 32 of the VCLT recognizes the possibility of recourse to supplementary means of interpretation, such as “the preparatory

work of the treaty and the circumstances of its conclusion”.

12Other treaties” subject to the consultative jurisdiction of the court (Art. 64 of ACHR). 24 Sept. 1982. IACRTHR. Advisory opi-

nion oc-1/82. Series A. No.1. Para 33.

3Yatama v. Nicaragua. 23 June 2005. IACRTHR. Judgment on preliminary objections, merits, reparations and costs. Series C. No.

127. Para 167.

The effect of reservations on the entry into force of the American convention on human rights (Art. 74 and Art. 75). 24 Sept.

1982. IACRTHR. Advisory opinion oc-2/82. Series A. No. 2. Para 29.

5Koskenniemi M. Fragmentation of international law. Supra note 2. P. 209. Para 413-414. According to this study, “[a]ll treaty
provisions receive their force and validity from general law, and set up rights and obligations that exist alongside rights and obliga-
tions established by other treaty provisions and rules of customary international law”.
The right to information on consular assistance. Supra note 3. Para 58.
"Mayagna (Sumo) Awas Tingi Community v. Nicaragua. 31 Aug. 2001. IACRTHR. Judgment on merits, reparations and costs.
Series C. No. 79. Concurring opinion of Judge Sergio Garcia Ramirez. Para 2.
8 Constitutional Court v. Peru. Competence. 24 Sept. 1999. IACRTHR. Judgment. Series C. No. 55. Para 36. See also: Yatama

v. Nicaragua. Supra note 12. Para 204.

Artavia Murillo et al. (“In vitro fertilization”) v. Costa Rica. 28 Nov. 2012. IACRTHR. Judgment on preliminary objections, me-
rits, reparations and costs. Series C. No. 257. Para 173. For a comprehensive analysis of the main findings of the case, see: Ligia M.
A pro-choice reading of a pro-life treaty: the Inter-American Court on Human Rights’ distorted interpretation of the American Con-
vention on human rights in Artavia v. Costa Rica // Wisconsin Int. Law Journ. 2014. Vol. 32. Issue 2. P. 223-266.
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Therefore, in order to fulfil the requirements of
the principle of effectiveness, which lies at the core
of the scope of protection of the ACHR, the interpre-
tation of its text cannot affect or interfere with the
scope of protection of a given right to a point of de-
priving an individual of the effective guarantees and
freedoms enshrined in it. As a complement of this
principle, Art. 29 of the ACHR incorporates the prin-
ciple of non-restrictive interpretation’. This principle
precludes any restrictive interpretation of the rights
and freedoms recognized in the ACHR, by virtue of do-
mestic legislation or the implementation of other con-
ventional obligations. In this regard, the IACRTHR has
stressed that “[a]ny interpretation of the Convention
that <...> would imply suppression of the exercise of
the rights and freedoms recognized in the Convention,
would be contrary to its object and purpose as a human
rights treaty”?!.

Furthermore, effective protection of conventional
rights also demands special attention to all circum-
stances and relevant contextual factors of the case
under analysis. As Judge Sergio Garcia-Ramirez high-
lighted, “[i]t would be useless and lead to erroneous
conclusions to extract the individual cases from the
context in which they occur. Examining them in their
own circumstances - in the broadest meaning of the
expression: actual and historical — not only contribu-
tes factual information to understand the events, but
also legal information through the cultural referen-
ces — to establish their juridical nature and the corre-
sponding implications”?2. As expressly reaffirmed by
the IACRTHR, “human rights treaties are living instru-
ments whose interpretation must consider the chan-
ges over time and present-day conditions”%. For this
reason, the regional tribunal “must adopt the proper
approach to consider [the interpretation of a given
right] in the context of the evolution of the fundamen-
tal rights of the human person in contemporary inter-
national law”?*,

Evolutive and systemic interpretation of the ACHR.
In addition to the above-mentioned hermeneutical

steps, the IACRTHR has introduced an evolutive inter-
pretation of the ACHR, following the blueprints of the
International Court of Justice (ICJ]), which has stated:
“an international instrument has to be interpreted and
applied within the framework of the entire legal sys-
tem prevailing at the time of the interpretation”?’.

Societal conditions change permanently as “cul-
ture takes diverse forms across time and space”?®. In-
ternational human rights law cannot be blind to those
changes; it needs to follow the historical development
of societies in order to remain meaningful as a nor-
mative parameter. That is why the continually evolv-
ing conditions in society influence the interpretation
of a given right within a particular historical and geo-
graphical context.

According to the famous proposition of the Vienna
declaration and programme of action (1993), human
rights are universal, indivisible, interdependent and
interrelated, but in their interpretation and imple-
mentation, “the significance of national and regio-
nal particularities and various historical, cultural and
religious backgrounds must be born in mind”?’. This
means that human rights interpretation needs to take
into consideration the evolving socio-cultural condi-
tions in which human rights norms and standards need
to be implemented?®.

It is precisely based on the above-mentioned con-
siderations that the IACRTHR has stated, “human
rights treaties are living instruments whose interpre-
tation must consider the changes over time and pre-
sent-day conditions”%. In other words, for the regio-
nal tribunal the interpretation of human rights provi-
sions needs to follow the developments that take place
in our societies and — therefore — needs to be evolutive
too. That is, when interpreting a given right, the ACHR
“must adopt the proper approach to consider it in the
context of the evolution of the fundamental rights
of the human person in contemporary international
Jlaw”%0,

Moreover, the evolutive interpretation of human
rights provisions is complemented by taking into

20gee: supra note 6 ; Fuentes A. Expanding the boundaries of international human rights law. Supra note 8. P. 8.

Hlycher Bronstein v. Peru. 24 Sept. 1999. IACRTHR. Competence. Series C. No. 54. Para 41. See also: Fuentes A. Judicial inter-
pretation and indigenous peoples’ rights to lands, participation and consultation. The Inter-American Court of Human Rights’ ap-
proach // Int. Journ. on Minority and Group Rights. 2015. No 23. P. 58.

“2yatama v. Nicaragua. Supra note 13. Concurring opinion of Judge Sergio Garcia-Ramirez. Para 7.

%The right to information on consular assistance. Supra note 3. Para 192 ; Gémez-Paquiyauri Brothers v. Peru. 8 July 2004.
IACRTHR. Judgment on merits, reparations and costs. Series C. No. 110. Para 165.

2The right to information on consular assistance. Supra note 3. Para 115.

%Legal consequences for states of the continued presence of South Africa in Namibia (South West Africa). Notwithstanding Se-
curitéf Council Resolution 276 (1970). 21 June 1971. ICJ Advisory opinion, IC] reports. 1971. P. 16, 31.

2UNESCO universal declaration on cultural diversity : adopt. by the 31° session UNESCO General Conference. 2 Nov. 2001.

Art. 1.

2Vienna declaration and programme of action of 12 July 1993. A/CONF.157/23. Section I. Para 5.

BEuentes A. Expanding the boundaries of international human rights law. Supra note 8. P. 9 et seq.

The right to information on consular assistance. Supra note 3. Para 114. See also: Case of the “Street children” (Villagran-Mo-
rales et al.) v. Guatemala. 19 Nov. 1999. IACRTHR. Judgment on merits. Series C. No. 63. Para 192 ; Gémez-Paquiyauri Brothers v.

Peru. Supra note 23. Para 165.

39The right to information on consular assistance. Supra note 3. Para 115.
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account not only the instruments and agreements di-
rectly related to the provision under interpretation
(Art. 31(2) (a), (b) of the VCLT), but also “any relevant
rules of international law applicable in the relations
between the parties” (Art. 31(3)(c) of the VCLT). The
latter provision introduces the principle of systemic in-
tegration in general international law, which “points
to a need to take into account the normative environ-
ment more widely”>!. In the wording of the IACRTHR,
“[a]ccording to the systematic argument, norms should
be interpreted as a part of a whole, the meaning and
scope of which must be defined based on the legal sys-
tem to which they belong. Thus, the IACRTHR has con-
sidered that "the interpretation of a treaty should take
into account not only the agreements and instruments
formally related to it (Article 31(2) of the Vienna Con-
vention), but also its context (Article 31(3))"; in other
words, international human rights law”>2.

Therefore, for the IACRTHR the interpretation of
the ACHR must take into account the legal system
of which the ACHR is a part, namely, international hu-
man rights law®>. This means that the IACRTHR would
not limit itself to the text of the ACHR when it inte-
grates the content of its provisions, but would rather
scrutinize all other regional or universal human rights
instruments that would provide support and would -
eventually — complement its application in a given
case. The IACRTHR has considered that it could “ad-
dress the interpretation of a treaty provided it is di-
rectly related to the protection of human rights in a
member state of the Inter-American system, even if

that instrument does not belong to the same regional
system of protection”34.

The systemic interpretative approach is essentially
grounded on the fact that international human rights
law “is composed of a series of rules (conventions,
treaties and other international documents), and also
of a series of values that these rules seek to develop”zs.
Also, according to Justice Cancado Trindade: “Stem-
ming from human conscience and the sentiment of
justice enshrined therein, jus gentium is erected upon
ethical foundations, incorporates basic human values,
common to the whole of humankind, thus paving the
way for the future evolution of the international legal
order”*®. This further indicates that norms “should also
be interpreted based on a values-based model that the
Inter-American System seeks to safeguard from the per-
spective of the “best approach” for the protection of
the individual”®’.

Finally, it is important to note that the object and
purpose of human rights treaties provide the criteria
that inform the values-based model that permeates
the entire interpretative process. In addition to the
consideration of those values, the interpreter needs
to take into consideration the principles and values
that permeate the entire legal system, which the in-
strument under interpretation is a part of. Indeed, the
systemic argument not only paves the way for norma-
tive cross-referencing but also for an axiological inte-
gration and value-based cross-fertilization across all
human rights law instruments relevant to a given case
under analysis.

The corpus juris of international human rights law

The notion of corpus juris of international human
rights law has emerged in the last decades as a guiding
interpretative principle that permeates the entire juris-
prudence of the IACRTHR. As pedagogically explained
by the IACRTHR, “the corpus juris of international hu-
man rights law comprises a set of international instru-
ments of varied content and juridical effects (treaties,
conventions, resolutions and declarations). Its dyna-
mic evolution has had a positive impact on internation-
al law in affirming and building up the latter’s faculty
for regulating relations between States and the human

beings within their respective jurisdictions. This Court,
therefore, must adopt the proper approach to consid-
er this question in the context of the evolution of the
fundamental rights of the human person in contem-
porary international law”*. Finally, it is important to
highlight the conceptual approach of the IACRTHR in
one of its latest Advisory opinion, related to the rights
and guarantees of children in the context of migration
processes. In this Advisory opinion, the IACRTHR has
referred to the corpus juris as “a series of rules express-
ly recognized in international treaties or established

31Koskenniemi M. Fragmentation of international law. Supra note 2. P. 209. Para 415. According to this study, “[w]ithout the
principle of "systemic integration" it would be impossible to give expression to and to keep alive, any sense of the common good of
humankind, not reducible to the good of any particular institution or "regime"”. (P. 244. Para 480).

32 Artavia Murillo et al. (“In vitro fertilization”) v. Costa Rica. Supra note 18. Para 191. See also: Gonzélez et al. (“Cotton field”)
v. Mexico. 16 Nov. 2009. IACRTHR. Judgment on preliminary objection, merits, reparations and costs. Series C. No. 205. Para 43.

%5The right to information on consular assistance. Supra note 3. Para 113 ; Kichwa Indigenous People of Sarayaku v. Ecuador.
27 June 2012. IACRTHR. Judgment on merits and reparations. Series C. No. 245. Para 161.

3*sarayaku v. Ecuador. Supra note 32. Para 161.
35Gonzélez et al. (“Cotton field”). Supra note 31. Para 33.

% Cangado Trindade A. A. International law for humankind: towards a new jus gentium. Leiden : Brill Nijhoff, 2013. P. 27.

5TIbid. P. 27.

381bid. Para 115. See also: Juridical condition and rights of undocumented migrants. 17 Sept. 2003. IACRTHR. Advisory opinion
0OC-18/03. Series A. No. 18. Para 120 ; Yakye Axa indigenous community v. Paraguay. 17 June 2005. IACRTHR. Judgment on preli-
minary objections, merits, reparations and costs. Series C. No. 172. Para 67 ; [tuango Massacres v. Colombia. 1 July 2006. IACRTHR.
Judgment on preliminary objections, merits, reparations and costs. Series C. No. 148. Para 157.
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in international customary law as evidence of a gene-
ral practice accepted as law, as well as of the general
principles of law and of a series of general norms or
soft law, that serve as guidelines for the interpretation
of the former, because they provide greater precision
to the basic contents of the treaties”’.

The IACRTHR views, that states are “bound by the
corpus juris of the international protection of human
rights, which protects every human person erga omnes,
independently of her statute of citizenship, or of migra-
tion, or any other condition or circumstance” in order
to deliver effective protection to the rights contained
in the convention®. In this sense, it is important to
highlight that the systemic protection provided by the
corpus juris of human rights law is particularly relevant
vis-a-vis individuals or groups in situations of vulnera-
bility. As Justice Cancado Trindade said when referring
to the relevance of the instruments that integrate the
corpus juris, “[t]o attempt to withdraw their protection,
rendering human beings, individually and in groups, ex-
tremely vulnerable, if not defenceless, would go against
the letter and spirit of those Conventions”*.

In integrating the corpus juris of international hu-
man rights law, the IACRTHR has referred to all kind of
norms (binding or not, universal, regional or domestic)
while dealing with different provisions of the ACHR
in relation to a wide array of issues involving, for in-
stance, the rights of indigenous peoples, undocument-
ed migrant workers, children, etc. [3, p. 243]. Indeed,
the IACRTHR has not only taken into account different
sources of international law during its extensive inter-
pretation of the ACHR, including jus cogens norms and
erga omnes obligations*?, but has also made consistent
references to domestic law*>.

Moreover, human rights treaties are not static do-
cuments, frozen in time. On the contrary, they are liv-

ing instruments whose interpretation must consider
the changes over time and present-day conditions**.
Thus, the integrative references to international
human rights instruments must also take into con-
sideration the developments in their interpretation
provided by authoritative human rights adjudicative
bodies, such as regional human rights courts or UN
treaty bodies, which have the conventional mandate
to interpret those instruments under today’s societal
conditions.

In sum, references to the corpus juris of interna-
tional human rights law have also paved the way to
the allocation of the fate of the human person — and
of humankind as a whole - as a central element of
international law. According to Justice Cancado Trin-
dade, this process of integration has led to a “greater
justice” and “a higher level of humanity” in interna-
tional law, where the subjects of international law are
not only states and international organizations but
also “human beings, either individually or collective-
ly” and “humankind”*. The subjects of international
law are not only states and international organizations
but also human beings, either individually or collec-
tively, and humankind. In this sense, it has been said
that “[t]he corpus juris is therefore "essentially victim
orientated" as it has been originally consolidated and
developed in benefit of human beings "individually" or
"in groups"”*°.

In light of the above considerations, it is possible to
conclude that the pro homine principle has also played
a central hermeneutical role in the IACRTHR’s juris-
prudence by prioritizing the centrality of the indivi-
dual’s fate in the interpretative process of the ACHR.
Consequently, some remarks regarding this principle
are necessary to achieve a better understanding of the
IACRTHR’s systemic interpretation.

The interpretative centrality of the pro homine principle

The “effective protection of human rights” consti-
tutes not only the object and purpose of the ACHR but
also a guiding principle for its interpretation. Indeed,
human rights treaties aim to establish a system for the
protection of human dignity, which reinforces and pro-
vides content to the pro homine principle (also referred
to as pro persona principle). For instance, according to

the IACRTHR, “the right to due process must be con-
sidered in accordance with the object and purpose su-
pra note of the American Convention, which is the ef-
fective protection of the human being; in other words,
it should be interpreted in favor of the individual”*’.
The pro persona principle has permeated and in-
fluenced the jurisprudence of the IACRTHR, which has

%Rights and guarantees of children in the context of migration and/or in need of international protection. 19 Aug. 2014.

IACRTHR. Advisory opinion OC- 21/14. Series A. No. 21. Para 60.

“Oryridical condition and rights of the undocumented migrants. Supra note 36. Para 85.
4 Application of the Convention on the prevention and punishment of the crime of genocide (Croatia v. Serbia). 3 Feb. 2015. IC].

Merits, dissenting opinion of Judge Cancado Trindade. Para 61.

42See: Juridical condition and rights of the undocumented migrants. Supra note 36. Concurring opinion of Judge Cancado Trin-

dade. Para 86-89.

“Medina Quiroga C. The American convention on human rights. Supra note 5.

“The right to information on consular assistance. Supra note 3. Para 114.

4SCancado Trindade A. A. International law for humankind. Supra note 34. P. 282.

46Application of the Convention on the prevention and punishment of the crime of genocide (Croatia v. Serbia). Supra note 38.

Dissenting opinion of Judge Cancado Trindade. Para 59.

4TSee: Medina Quiroga C. The American convention on human rights. Supra note 5. P. 6 ; 19 merchants v. Colombia. 5 July 2004.
IACRTHR. Judgment on merits, reparations and costs. Series C. No. 103. Para 173 (emphasis added).

99



ZKypnaa Besopycckoro rocyiapcTBeHHOro ynupepcurera. MesxkayHapoasbie oTHomenus. 2020;1:94-101
Journal of the Belarusian State University. International Relations. 2020;1:94-101

elevated its interpretative relevance to the point of reco-
gnizing it as a constitutive part of the ACHR [4]. The
IACRTHR has said in this regard that, “[t]he American
Convention expressly establishes specific standards of
interpretation in its Article 29, which includes the pro
persona principle, which means that no provision of the
Convention may be interpreted as restricting the en-
joyment or exercise of any right or freedom recognized
by virtue of the laws of any State Party or by virtue of
another convention to which one of the said States is a
party, or excluding or limiting the effect that the Ameri-
can declaration of the Rights and Duties of man and
other international acts of the same nature may have”*.

The pro homine principle emerges as an essential
hermeneutical tool, which — combined with the evolu-
tionary and systemic interpretation of the IACRTHR -
enlarges human rights’ protection. Regarding the
importance of the pro-homine principle in the ju-
risprudence of the IACRTHR, see — among others —
A. Fuentes, M. Vannelli [5]. This means that the refe-
rences made by the IACRTHR to different human rights
instruments could facilitate not only an interpretative
expansion of the scope of protection of human rights
but also the prioritization and centrality of the indi-
vidual’s fate in the process of interpretation [6].

The constant jurisprudence of the IACRTHR is per-
meated by references to instruments that are part of
the corpus juris of international human rights law, in-
terpreted (and applied) under the guiding light of the
pro homine principle. For instance, by applying these
interpretative guidelines, the TACRTHR has conclu-
ded that sexual orientation, gender identity and gen-
der expression are categories protected by the ACHR,
because included within the legal category of “any
other social condition”, contained in Art. 1(1) of the
ACHR as prohibited grounds of discrimination. In line
with these developments, it is important to highlight
that the IACRTHR has recognized — in a newly adopt-
ed advisory opinion — not only the general prohibition
of discrimination based on sexual orientation, but also
that “the right of each person to define his or her se-

xual and gender identity autonomously and that the
personal information in records and on identity do-
cuments should correspond to and coincide with their
self-defined identity is protected by the American
Convention under the provisions that ensure the free
development of the personality (Articles 7 and 11(2)),
the right to privacy (Article 11(2)), the recognition of
juridical personality (Article 3), and the right to a name
(Article 18)*°.” The same could be said in connection
with children’s rights, where the IACRTHR has expand-
ed the scope of protection of their rights by stressing
their particular needs and situation of vulnerability,
such as could be the case of unaccompanied children in
processes of migration®’. Finally yet importantly, the
innovative jurisprudence developed by the IACRTHR in
connection with indigenous peoples’ land and cultural
rights is nothing but an additional example of the “hu-
manization” of international law. As an example of the
process of “humanization” of international law, it is
important to highlight the systemic integration of the
rights of indigenous peoples made by the IACRTHR.
In this sense, IACRTHR has expressly stated that
“[t]wo international instruments are particularly rel-
evant to the recognition of the right to cultural iden-
tity of indigenous peoples: the International Labour
Organization convention No. 169 on indigenous and
tribal rights and the United Nations declaration on the
rights of indigenous peoples™’.

In fact, it is essential to highlight that the princi-
ple of humanity “permeates the whole corpus juris of
the international protection of the rights of the human
person (encompassing international humanitarian
law, the international law of human rights and inter-
national refugee law), conventional as well as custo-
mary, at global (UN) and regional levels”*%. Hence, the
pro homine principle is not only a principle of inter-
pretation but also “a rigorous principle for the elabo-
ration of national and international norms” and - in
this regard — a “principle of regulation”>*, which “gives
expression to the raison d’humanité imposing limits to

the raison d’Etat”>*.

#8Rights and guarantees of children in the context of migration and/or in need of international protection. Supra note 36. Para 54.
“Atala Riffo and daughters v. Chile. 24 Feb. 2012. IACRTHR. Judgment on merits, reparations and costs. Series C. No. 254.

Para 78-93 ; Gender identity, and equality and non-discrimination with regard to same-sex couples. State obligations in relation to
change of name, gender identity, and rights deriving from a relationship between same-sex couples (interpretation and scope of Ar-
ticles 1(1),3,7,11(2), 13,17, 18 and 24, in relation to Article 1, of the American convention on human rights). 24 Nov. 2017. IACRTHR.
Advisory opinion OC-24/17. Series A. No. 24. Para 115.
0See: Fuentes A., Vannelli M. Human rights of children in the context of migration processes. Supra note 48. P. 6 et seq. ; Rights
and §uarantees of children in the context of migration and/or in need of international protection. Supra note 36. Para 128 et seq.
Sarayaku v. Ecuador. Supra note 32. Para 215. See also: Can¢ado Trindade A. A. International law for humankind. Supra note 34.
P. 282; Fuentes A. Expanding the boundaries of international human rights law. Supra note 8. P. 12 et seq.
>2Application of the Convention on the prevention and punishment of the crime of genocide (Croatia v. Serbia). Supra note 38.
Iud%e Cancado Trindade dissenting opinion. Para 69.
5Claude Reyes et al. v. Chile. 19 September 2006. IACRTHR. Judgment on merits, reparations and costs. Series C. No. 151. Se-
parate opinion of Judge S. Garcia Ramirez. Para 13. See also: Awas Tingi v. Nicaragua. Supra note 16. Concurring opinion of Judge
Ser%io Garcia Ramirez. Para 2.
*Application of the international Convention for the suppression of the financing of terrorism and of the international conven-
tion on the elimination of all forms of racial discrimination (Ukraine v. Russian Federation). Judgment of 8 Nov. 2019. IC]J. Separate
opinion of Judge Cancado Trindade. Para 64 et seq.
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Finally, it is important to keep in mind the trans-
formative capacity, the interpretative relevance, that
the pro homine principle has in relation to those ca-
ses when individuals or groups are “in a situation of
vulnerability or great adversity, or even defenceless-
ness”>, such as in the case of children, women and
indigenous peoples. In this sense, the court has often

referred to the “exacerbated situation of vulnerability”

in connection with the application of the pro homine
principle56. In these cases, the pro homine principle
has operated as reinforcing and highlighting the hu-
man dimension of the victims in the ITACRTHR’s de-
cision making, creating the interpretative conditions
for the effective recognition and reparation of their
sufferings, and preventing the future repetition of the
wrongdoings.

Conclusive remarks

This study has critically analysed how the IACRTHR
has enlarged the conventional protection of the rights
of individuals by implementing a systemic, evolutive
and effective interpretation of the ACHR, in light of
human rights instruments that are part of the corpus
juris of international human rights law.

The systemic and evolutive integration of relevant
international human rights standards has aimed at
delivering targeted protection to human beings in a
situation of vulnerability, i. e. the rights of indigenous
peoples, undocumented migrant workers, children,
etc., emphasizing the application of the pro homine

principle. In other words, it has contributed to deliver
an effective human rights protection centred on and
prioritizing the human person within the process of
interpretation of human rights norms®’.

References to international norms and principles
that integrate the corpus juris of international human
rights law could be seen as paving the way towards
“the construction of a new jus gentium at the begin-
ning of the 21°' century, no longer state centric, but
turned rather to the fulfilment of the needs of protec-
tion and aspirations of human beings and humankind
as a whole”*.
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