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Hcropuyeckuii acneKT pa3sBUTHS KOHUECIIIHU
«00X0]1 3aK0HA»

Hlunosa T. H., cmyo. Il k. BT'Y,
Hayu. pyk. Ananuy C. M., kano. op. Hayk, 0oy.

[MonsTHe «00X0M 3aKOHA» IIMPOKO MCIONB3YETCsl B HAYKe MEKITyHAPOIHOTO
YaCTHOTO 1paBa. B cBsA3M ¢ TeM, 4TO BONpoc 00X0/1a 3aKOHA SIBIISETCS AUCKYCCHU-
OHHBIM, JUIS TOTO YTOOBI BBLIBUTH CYIIHOCTH JaHHOH Je(DUHUINN, HEOOXOIMMO
00paTuTh BHUMaHHE Ha UCTOKU MPOUCXOXKICHNS TAHHOTO MOHSTHS, YIIOMSIHYTOTO
elle B TPyIax IPEeBHEPUMCKHX MPaBOBEOB.

OnHUM M3 MEPBBIX YIOMHUHAHUH 00 00X0/1e 3aKOHa SBISIETCS BBICKa3bIBAaHNE
M3BeCTHOTO puMcKoro fopucta [laBma B xuure «Kommenrtapmm x 3axony LluH-
uusi». C matuHcKoro si3bika ero ¢pasa «Contra legem facit, qui id facit, quod lex
prohibet; in fraudem vero, qui salvis verbis legis sententiam eius circumvenit»
(D. 1.3.29) nepesenena kak «IlocTymaer npoTHB 3aKOHA TOT, KTO COBEpIIACT 3a-
MIPEIIEHHOE 3aKOHOM; TIOCTYTAeT B 00XO0/ 3aKOHA TOT, KTO, COXPAHSIS CI0Ba 3aK0-
Ha, 00XoauT ero cMbIciy [ 1, ¢. 331]. Takum oGpaszom, [TaBen oTMeTHII, YTO 00XOJ
3aKOHa — ITO He JEeWCTBHE, KOTOPOE HapyIIaeT TO, YTO MPEAIHCcaHO B 3akoHe. OH
CBSI3aH C €r0 TOJIKOBAaHWEM U MIOHUMaHHEM CYTH, T.e. 00XOJl 3aKOHA — HapyIIeHUE
CaMOTO «CMBICIIa) 3aKOHA.

VnbnuaH, BUTHBINA PUMCKUH TPABOBE, TAK)KE pacCMaTPHUBAII JAHHBINA BOIIPOC.
CornacHo YnbnuaHy, 00X0/ 3aKOHa IPUCYTCTBYET, KOT/IA IENAeTCs TO, UTO 3aKOH
HE JKeJIaeT, HO U He 3alpellaeT; U KaKk CKa3aHHOE CJIOBO OTIMYACTCS OT MBICIIH,
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Tak ¥ 00X0J] 3aKOHA OTJIIMYAETCSI OT TOTO, YTO MPOTHUBO3AKOHHO [2, ¢. 397]. Jlan-
HOE OmpeJieNieHne He COBCEM HayYHO, OJHAKO B HEM COIEPIKaTcsl XapaKTepHbIE
0COOEHHOCTH, KOTOPBIE TOMOTAIOT OIIPEIENIUTh, YTO ecTh 00X0/ 3akoHa. M3 aToro
CJIeITyeT, 4To 00XO0J] 3aKOHA — 3TO JIEHCTBHS, COBEPIICHHE KOTOPBIX 3aKOH HE 3a-
MpeIaeT, HO B TO )K€ BPEeMsl He JKeJaeT UX MCIIONHEeHNUSI.

U3 BeItIeymOMSIHYTOTO ciienyeT, 4To eme B JlpeBHeM Pume 1opucThl pazaens-
JIM TIOHSITHE OOBIYHOTO HapyIIeHUs 3aKkoHa («contra legem facere») n popmupona-
HUE WITFO3UH €0 UCIIOMHEHUS, T.. IeHcTBUS B 00X0/ 3akoHa («facere in fraudem
legis», «facere fraudem legi»). B 1peBHEpUMCKO#l IOPUAMYECKON TPAKTHKE UME-
JIM MECTO CJIydad, IPU KOTOPBIX JIMLA, 3HAas O HEBO3MOXKHOCTU COBEPIICHHS Ka-
KHUX-TH00 JICUCTBHI N3-3a 3alpeTa 3aKoHa, JOOMBAIKCh CBOUX LEJICH, NCTIONb3YS
MHBIE TIPaBOBBIE CPEJCTBA, KOTOPbIE JIUIIb CO3AaBaN BUIUMOCTb COOTBETCTBHS
3aKOHY, XOTs B IGHCTBUTEILHOCTH OHH PACLIEHUBAJINCH B KaUeCTBE ACHCTBUH, Ha-
MPaBJICHHBIX B 00X0J1 3aKOHA.

JlanHOe TOHATHE PA3BUBAIOCH PA3IMYHBIMU IIPABOBEAAMH PA3HBIX BPEMEH.
BaxHO OTMETHUTB, 4TO 00X0]] 3aKOHA 0COOCHHO YacTO MPUMEHUM MMEHHO B Opau-
HO-CEeMeWHOH cdepe.

SIpkuM IpUMEPOM M3 UCTOPHUH SIBIISICTCS /IO KHArMHU bodppemon B 1878 1.
B0 @paniuu. Jleno 6but0 Mexay (QpaHiy3ckuM KHs3em Jie bodpemon u Gernb-
TUICKOW KHSTHHEH, KoTopast cTana (paHIly)KeHKO! TocIie 3aKioueHus opaka. Bo
BpeMs 3aMY’>KECTBa KHATHHS BIIOOIsieTCs B KHsA3s bubecko, HO, coracHo (paH-
I[y3CKHM 3aKOHaM TOTO BPEMEHH, Pa3BoA ObLI 3anpenieH. Toraa OHu HepeeskaoT
B repuorctBo CakceH-ANBTeHOYprckoe, Ie KHATHHS HPUHUMAET COOTBETCTBY-
oliee MmojnaHcTBo. 3akoHbl CakceH-AubTeHOypra nomyckanu pas3oa. I[ocre,
kHsaruHs BodpeMoH, BbIsS 3a KHsA3s bubecko, Bo3Bpariaercs Bo dDpaHimo.
Kusi3p e boppemon nogan uck o npusHaHuu Opaka KHATMHU ¢ bubecko Henel-
CTBHUTEJBHBIM, U (PpaHIly3CKHid Cyll 3TOT HCK yaoBieTBopuil. Kaccarmonnsriii Cys
YTBEPAWT 3TO PEIICHHE, COCIABIIUCH HAa IPUHLUI (PAHIy3CKOrO MpaBa O He-
pyumMoctu Opakay [31].

JlaHHBIA pUMep AEMOHCTPUPYET, KaKUM 00pa3oM MOXKET OBITh HCIIOIb30Ba-
HO TOHATHE «OOXOJ 3aKOHA» B MEKAYHAPOIHOM YacTHOM Ipase. HeoOxommmo
OTMETHTH, 4TO CYJ BIpaBe OTKa3aTh B MPUMEHEHHU HOPM JPYIoro rocylapcTsa,
€CJIM YCMaTPHUBACTCSl YMBIIUICHHAS MOMBITKA 0OOWTH HallMOHAIBHOE 3aKOHOJA-
TEJILCTBO, YTO U MPOJEMOHCTPUPOBAHO B Jiese KHATHHE bodpemoHn.

Bpaku B 00x0/1 3ak0oHa OBUTH XOPOIIO U3BECTHBIM SIBICHUEM C CaMbIX IIEPBBIX
JIHEH CyIIEeCTBOBAaHUs aHIIMICKOIO KOJJIM3MOHHOTO IpaBa. SIBIAIOTCSA IOKa3a-
tenbHbIMU citydan Gretna Green marriages. [Ipuxoxn Gretna Green, HaXOAWBIIHK-
Cs Ha rpaHune AHDmu u HJOTJ'IaHlII/II/I, HN3BECTCH CBOUMMU CBa}IB6aMI/I TIoCJIC Mpu-
HATHS 3aKoHa 0 Opake 1754 1., KOTOpBIii 3ampeniai napaM B Bo3pacte 10 21 roga

231



BCTymarh B Opak B AHIIUH WK Yanbce 0e3 cortacus ux poauresneit. T.k. B lot-
JMaHAuU OBLTO BCE elle 3aKOHHO BCTYIIaTh B TAKOW Opak, mapbl HadalH Imepece-
KaTh TPaHMUILY, ¥ X MEPBOIt ocTanoBKoi ObL1 puxos Gretna Green. CokparieHue
BO3pacTa COBEPIICHHONETHs 10 18 neT B AHIINK 03HAYaso, 4TO B OOJIBIIMHCTBE
citydaeB 00Jbliie HET HEOOXOMMOCTH JJIsl MOJIOZIBIX Map 3akitouark Opak B [lot-
JaHAUU. AHITAHCKAMHE CyZaMH He ObIIIO BEICKA3aHO HUKAKUX BO3PKCHUH, M 9TH
LIOTJIaH/ICKKE OpaKu ObLIM NMPU3HAHBI ICHCTBUTEIBHBIMHE [44].

Takum 006pa3oM, pa3BUTHE KOHIICTIIIUH 00X0/1a 3aKOHA OEpPET CBOE HAYAJIO CIIIe
co BpeMeH cyiecTBoBanus J[peBHero Puma. O6 3TOM CBUACTENBCTBYIOT BBICKA-
3bIBaHMS IIPABOBEIOB TOTO BPEMEHHM, AOIIEIINE 10 Hammx aHel. boxee Toro,
MIPUMEPBI 13 UCTOPUH TOKa3bIBAIOT HaM [I00ATbHOCTD JAHHOTO siBJIeHus. MHOTO-
oOpaszue cutyanuii 00xo1a 3aKOHa MOXKET CBUJIETEILCTBOBATh O HECOBEPIICHCTBE
MIPABOBOH CUCTEMBI U OBITH CTUMYJIOM K €€ H3MEHEHHUIO.
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[Tocne momy4yenns: craryca Oe)KeHLAa M YIOBIETBOPEHHS HEOTIOKHBIX MO-
TpeOHOCTEH B 3a1IuTe OSKEHIIAM MOXKET TTOHAT00UTHCS MOJICPIKKA, TOCKOIBKY
OHM HAXOAATCSl B HOBBIX YCIOBHSIX M BBIHY)KICHBI HauMHATH 3aHOBO CTPOUTH
CBOM JKH3HH, a IOTOMY Ba)KHEHIINM KOMIIOHEHTOM 3aIlINTHl OCKEHIIEB SIBIISET-
¢S TIOWCK JTOJITOCPOUYHBIX pemeHnid. Ha ceromHsimunii 1eHb BBIACISIOT TPH OC-
HOBHBIX JIOJITOCPOYHBIX PEIICHHs Ul OeKeHIIEB: JOOPOBOIbHAS peraTpranys,
nepecesieHe W MecTHas uHTerpanus. Hawmbosee jxemaeMbIM JOJNTOCPOYHBIM
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