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GROUNDS FOR AND ORDER OF DE NOVO PROCEEDINGS
IN INTERNATIONAL COMMERCIAL ARBITRATION
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This article considers the procedural issues that arise after the replacement of an arbitrator in an arbitration tribunal.
Such replacement raises an issue of the necessity of the case revision by the composition of the tribunal with a new arbitrator.
Under the rules of arbitration institutions, this issue has been dealt with in different ways. By means of comparative legal
analysis and using the theory of procedural law, the author of the article draws conclusions about the necessity to improve

the regulation of this issue in Belarus.

Keywords: arbitration; court; arbitrator; arbitration tribunal; immediacy; rules of procedure; de novo proceedings;

commercial.

OCHOBAHMUA U TTOPAAOK PASBUPATEABCTBA
CHAYAAA B MEXKAYHAPOAHOM KOMMEPYECKOM APBUTPAJKE

A. C. TAHUJIEBHUYY

l>Beﬂopycacwi 2ocydapcmeeHHblii yHusepcumem, np. Hezasucumocmu, 4, 220030, 2. Mumck, Beaapyce

PaccMaTpuBarOTCS IIPOLeCcCyaabHble BOIPOChI, KOTOPbIe BOSHMKAIOT IIOC/IE 3aMEHbI apOUTpa B COCTaBe MEKIYHAPOIHOTO
KOMMEPYECKOro ap6urpaxa. Takast 3aMeHa CTaBUT BOIIPOC O HEOOXOAMMOCTM [T€PeCMOTpa fiejia COCTaBOM Cyia C y4acTueM
HOBOT'O apOMTpa, HO ITOT BOMPOC B pPeriaMeHTax apOUTPaKHBIX YUPEXKIEHNIT pellieH mo-pasHomy. [IpuMeHsis MeTo[, cpaB-
HUTEbHO-TIPABOBOTO aHA/IN3a C UCIOTb30BAHVEM TEOPUM MPOIECCYATBHOTO IPaBa, aBTOP JeIaeT BbIBOLbI O HEOOXOIMMO-
CTM COBEPIIIEHCTBOBATH PETYIMPOBaHMe 3TOTO BOpoca B Bemapycu.

Knroueesle cnoea: apouTpaskHbiit; Cyl; apOUTP; COCTaB CyHa; IPUHLIMAIT HEITOCPENCTBEHHOCTY pa3bupaTenbCTBa; peria-

MEHT; pa36MpaTebCTBO CHAYA/Ia; KOMMEPUECKUIA.

The idea to write this article arose from the debate
of the arbitrators during the discussion on the draft of
the award in Minsk. It became clear that the issue of de
novo consideration of a case in the national arbitration
literature was not given any attention. Moreover, what
seemed clear to the author at first glance, did not find
understanding among some colleagues.

De novo consideration of a case differs from the re-
vision of the award, although the Latin term de novo,
in particular, is often used in the English-language pa-

pers to describe the review procedure without taking
into account the conclusions of the previous instance
[1, p. 1925; 2, p. 601, 828, 1277, 1339-1349; 3, p. 673;
4, p. 28, 84; 5]. In fact, it is a matter of the court’s con-
sideration of a dispute “from scratch”, where all stated
and presented earlier must or, more precisely, can be
stated again by persons involved in the process.

The procedural institute of de novo consideration
of a case is not solely arbitration phenomenon. It is
a general procedural institute for all forms of pro-
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ceedings before a court, which makes decisions on the
merits. In particular, the Economic Procedural Code of
Belarus (hereinafter EPC)! establishes in art. 29 (4) and
art. 76 (4) that “after the replacement of the judge(s)
the case is considered de novo”? and in art. 60 (6) that
“when another respondent intervenes in the case, it is
considered de novo”. EPC states that the case conside-
ration de novo can take place in cases of replacement
of the inappropriate respondent or the intervention of
the second respondent (art. 61 (2)); when the third
person who has made independent claims regarding
the subject matter of the dispute intervenes after the
commencement of the court proceedings in the court
of first instance (art. 64 (3)); when the third person
who has not made separate claims regarding the sub-
ject matter of the dispute intervenes after the com-
mencement of the proceedings in the court of first in-
stance (art. 65 (4)); after postponement (art. 179 (12)).
In the Civil Procedural Code of Belarus (hereinafter
CPC) similar rules are stipulated® (art. 63 (4), after re-
placement of the inappropriate party).

It is necessary to pay attention to the different ter-
minology of the two procedural codes. The EPC uses the
term similar to de novo, and the CPC indicates “the con-
sideration of the case begins from the beginning”, which
does not change the essence of what is happening.

As mentioned above in the analysis of the term it-
self, two types of de novo proceedings can be delinea-
ted in arbitration: revision of an award on the merits
by an international arbitration tribunal; and the start
of de novo proceedings in a specific process when the
events or proceedings established by law and/or the ru-
les of procedure occur.

A revision of the decision on the merits is possible
both with respect to an award made by another juris-
dictional body and with respect to the revision of the
award by the agreement of the parties by the same ar-
bitral tribunal. The first case is typical for such spe-
cial arbitration as the Court of Arbitration for Sport
in Lausanne (TAS-CAS), the arbitration rules of which
(Code of Arbitration for Sport*) provide for an appeal
procedure to review the decisions of “decisions of
federations, associations or other sports-related bo-
dies, insofar as the statutes or regulations of the said
sports-related bodies or a specific agreement so pro-
vide” (art. S12). At the same time, according to art. R57,
the tribunal has the full right to review “the facts and

the law” and it may “issue a new decision which repla-
ces the decision challenged or annul the decision and
refer the case back to the previous instance”.

The second case, which is based on a consensual ba-
sis — the agreement of the parties, — usually concerns
situations where an award of an international arbitral
tribunal was annulled or declared unenforceable, but
the parties apply again to the same international arbi-
tral court for a new award by a different tribunal (e. g.
pursuant to art. 256 (3) EPC).

However, the most interesting thing is the order of
and grounds for de novo proceedings in the same ar-
bitration process. The Rules of the International Arbi-
tration Court of the BelCCI (hereinafter referred to as
IAC at the BelCCI)® establishes the only grounds for
de novo considering the case in art. 10 (4): “After the
replacement of the arbitrator (presiding arbitrator),
the arbitral tribunal shall examine the case from the
beginning”. At the same time, according to art. 28 of
the Law of the Republic of Belarus “On International
Arbitration Court (Tribunal)” (hereinafter the Law on
IAC)® the commencement of proceedings at the inter-
national arbitration court... unless the parties have
agreed otherwise, the proceedings in the international
arbitration court for the consideration of a specific dis-
pute begins on the day when the statement of claim is
received by the respondent”. What does “substitute of
an arbitrator (presiding arbitrator)” mean? The answer
is given by art. 21 of the Law on IAC “Replacement of
an arbitrator”: “If the mandate of the arbitrator termi-
nates on the grounds and in the manner prescribed by
articles 18 to 20 of this Law, the other arbitrator shall
be appointed in accordance with the procedure ap-
plied when appointing the arbitrator to be replaced”.
Art. 18-20 of the Law on IAC regulate the issues of
challenge and termination of the arbitrator’s authori-
ty. The analysis of these articles of the law allows us to
identify the following grounds for replacing an arbitra-
tor established in the Law on IAC itself:

1) challenge;

2) self-disqualification;

3) refusal to accept authority;

4) refusal to act as an arbitrator;

5) agreement of the parties on termination of the
arbitrator’s authority;

6) decision of the chairman of the permanent court
(at the request of the party);

'Economic Procedural Code of the Republic of Belarus of 15 December 1998 No. 219-3 : as amended on 17 July 2019 [Electronic
resource]. URL: http://law.by/document/?guid=3871&p0=Hk9800219e (date of access: 20.09.2019).

Hereinafter translated by A. D.

5The Code of Civil Procedure of the Republic of Belarus of 11 January 1999 No. 238-3 : as amended on 8 August 2018 (as amended
and supplemented effective from 2 January 2019) [Electronic resource] // ConsultantPlus: Belarus / LLC “Yurspektr”. Minsk, 2019.

“Code de ’arbitrage en matiére de sport, Entré en vigueur le 1 janvier 2019 [Electronic resource ]. URL: https://www.tas-cas.org/
fileadmin/user upload/Code 2019 en_.pdf (date of access: 02.20.2019).

*Rules of t he International Arbitration Court at the BelCCI : approved by the Resolution of the Belarusian Chamber of Com-
merce and Industry on 17 March 2011 : as amended and added on 10 November 2017 [Electronic resource]. URL: https://iac.by/en/

regulation/ (date of access: 10.20.2019).

0n International Arbitration Court (Tribunal) : Law of the Republic of Belarus of 9 July 1999 No. 279-3 : as amended on 1 July
2014 [Electronic resource]. URL: http://law.by/document/?guid=3871&p0=H1990027% (date of access: 09.20.2019).
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7) decision of the chairman of the Belarusian
Chamber of Commerce and Industry (at the request of
the party for an ad hoc arbitration tribunal). Moreover,
the actions specified herein in paragraphs 3-4 may be
carried out if the arbitrator was legally or actually un-
able to perform them or for other reasons allowed a
significant delay in the proceedings (art. 20 (1) of the
Law on IAC). At the same time, decisions specified in
paragraphs 6 and 7 may be taken only in the absence
of consent of the parties. In art. 20 (2) of the Law on
IAC it is stated that “other cases of termination of the
arbitrator’s powers of a permanent international ar-
bitration court shall be determined by the arbitration
rules”. Actually, the Rules of the IAC at the BelCCI do
not provide for such cases.

Art. 20 of the Law on IAC is the implementation of
art. 14 of the UNCITRAL Model Law on International
Commercial Arbitration of 1985, which was amended
in 20067, as well as the provisions of art. 18, 19 of the
Law on IAC are the inpplementation of art. 12, 13 of
the Model Law. It is worth noting, however, that, as in the
Law on IAC, there is no rule on de novo examination
of the case after the replacement of an arbitrator in the
UNCITRAL Model Law.

Now, we will study the settlement of the de novo
case in a specific process in other arbitration rules.

In paragraph 19 (2) of the Rules of International
Commercial Arbitration at Chamber of Commerce and
Industry of the Russian Federation (MKAS)® it is stated
that after the replacement of an arbitrator “where ne-
cessary, and having regard to the opinions of the par-
ties, the new arbitral tribunal may return to the issues
that were examined during the previous oral hearings
in the case before the replacements”. As can be seen,
unlike Rules of the IAC of the BelCCI, the Internatio-
nal Rules of MKAS do not contain an obligation, but the
possibility of de novo considering of case by the decision
of the court, taking into account the views of the parties.

A similar norm on the consequences of replacing
an arbitrator is contained in the Rules of the Interna-
tional Commercial Arbitration Court at the Ukrainian
Chamber of Commerce and Industry (ICAC at the CCI
of Ukraine)’, where art. 35 provides that «in case of re-

placement of an arbitrator in the collegial considera-
tion of the dispute, the new arbitrator shall take over
the arbitral proceedings at the point that it had reached
on the termination of the previous arbitrator’s authori-
ties. If necessary, and having regard to the opinions of
the parties, the changed Arbitral Tribunal may return
to the issues that were examined in the course of the
previous case hearings of the Arbitral Tribunal before
an arbitrator’s replacement. In addition to art. 35 (2),
the Ukrainian Rules in art. 35 (3) regulates the proce-
dure after the replacement of the arbitrator after the
end of the hearing, when the ICAC Presidium, taking
into account the opinion of the remaining members of
the arbitral tribunal and the parties, as well as based
on the circumstances of the case, may decide on the
completion of the proceedings by the remaining mem-
bers of the arbitral tribunal.

The Arbitration Rules of the International Chamber
of Commerce (Paris)! contain a similar norm with the
above-mentioned Russian and Ukrainian regulations,
where art. 15 (4) states that after hearing the opinions
of the parties, the tribunal shall decide whether the
case should be considered anew.

Similarly, in the Vienna International Arbitration
Centre the question of the need for a review of the case
(and to what extent) after the replacement of the ar-
bitrator is being considered (art. 22 (2) of the Vienna
Rules)!™.

The rule on the consequences of replacing an ar-
bitrator in the International Arbitration Rules of the
American Arbitration Association contains a provision
in art. 15 (2), which says that if a substitute arbitrator
is appointed, unless the parties otherwise agree, the
arbitral tribunal shall determine at its sole discretion
whether all or part of the case shall be repeated'?.

The Rules of Vilnius Commercial Arbitration Court!®
in art. 21 (7) state that “after replacement of the sole or
presiding arbitrator, each dispute resolving of which was
started earlier shall be decided anew, unless the parties
do not object to proceeding with the resolution of the
dispute. If part of the arbitrators of the Arbitral Tribu-
nal is replaced, the dispute may be considered anew by
decision of the Arbitral Tribunal”. As can be seen, the

TUNCITRAL Model Law on International Commercial Arbitration 1985 with amendments as adopted in 2006 [Electronic re-
source]. URL: https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf (date of access: 20.09.2019).

8Appendix No. 2 to Order No. 6 of the Chamber of Commerce and Industry of the Russian Federation dated 1 November 2017
of the Rules of Arbitration of International Commercial Dispute [Electronic resource]. URL: http://mkas.tpprf.ru/upload/iblock/fd9/
fd91e3315ec67621225835bc71d3de5e.docx (date of access: 20.09.2019).

9Rules of the International Commercial Arbitration Court at the Ukrainian Chamber of Commerce a Industry Industry effective
as of 1 January 2018 [Electronic resource]. URL: https://icac.org.ua/wp-content/uploads/Rules-of-the-ICAC-at-the-UCCI.pdf (date

of access: 20.09.2019).

Arbitration Rules : in force as from 1 March 2017 [Electronic resource]. URL: https://cdn.iccwbo.org/content/uploads/sites/
3/2017/01/1CC-2017-Arbitration-and-2014-Mediation-Rules-english-version.pdf (date of access: 20.02.2019).
"Vienna Rules 2018 [Electronic resource]. URL: https://www.viac.eu/en/arbitration/content/vienna-rules-2018-online (date of

access: 20.02.2019).

2International dispute resolution procedures (including Mediation and Arbitration Rules) [Electronic resource]. URL: https://
www.adr.org/sites/default/files/ICDR_Rules.pdf (date of access: 20.02.2019).

BArbitration Rules of the Vilnius Court of Commercial Arbitration, effective from 1 January 2013 [Electronic resource].
URL: http://www.arbitrazas.It/failai/2018%2001%2001%20VCCA%20Rules%200f%20Arbitration 2017-11-28.pdf (date of access:

09.20.2019).
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replacement of the chairman of the arbitral tribunal
is given the same importance as the replacement of a
sole arbitrator, but the Lithuanian Rules do not require
to consider the parties’ opinions on the need of de novo
after the replacement of the arbitrator(s).

The UNCITRAL Rules'* in art. 15 “Repetition of
hearings in the event of replacement of an arbitrator”
provide that if an arbitrator is replaced, the procee-
dings shall resume at the stage where the arbitrator
who was replaced ceased to perform his or her func-
tions, unless the arbitral tribunal decides otherwise.

It is worth noting that this article is a revision of
art. 14 of the 1976 UNCITRAL Rules, and art. 15 of the
latest version deviated from the rule which took into
account the views of the parties and where a party
could use a delay tactic to request second hearing in
favour of the effectiveness of the arbitration, where
everything is decided by the arbitral tribunal on the
basis of the particular situation [6, p. 319].

The Arbitration Rules of the Arbitration Institute
of the Stockholm Chamber of Commerce'® follow the
same strict line, according to art. 21 (3) “where an arbi-
trator has been replaced, the newly composed Arbitral
Tribunal shall decide whether and to what extent the
proceedings are to be repeated”.

The London Court of International Arbitration Ru-
les'® does not contain any express reference to the pos-
sibility of and procedure for the re-examination of the
case after the replacement of the arbitrator.

Thus, the analysis of a number of known rules allows
us to identify several basic approaches to the question
of de novo reviewing the case. However, the approaches
vary depending on who has the right to decide on the
review in principle and to what extent the review will be
substantive. Thus, these are the following approaches,
which are based on the criterion of who decides on the
question of revision:

1) the question is decided by the tribunal,

2) the question is decided by the parties;

3) the question is decided by the tribunal after con-
sultation with the parties.

Without a doubt, the most common option is a sym-
biotic one, which gives priority to the autonomy of the
parties and limits the arbitral tribunal’s ability to make
a determination as to the nature of the review.

In terms of the scope of the review, there is a con-
servative approach inherent in the Rules of the IAC of
the BelCCI, namely, de novo review of the case, when
replacing of any arbitrator at any stage of the pro-
cess occurs. Furthermore, there is an approach that

can be called liberal and pragmatic, where de novo re-
view may be incomplete or uncommitted. At the same
time, some rules, in particular, the Rules of the Vilnius
Court of Arbitration and Rules of the ICAC at the CCI of
Ukraine, stipulate that only the replacement of a sole
arbitrator always entails de novo consideration of the
case by a newly elected (appointed) arbitrator.

The necessity for de novo consideration of the case is
justified by the widely recognized procedural principle
of immediacy. The principle is directly established by
the Belarusian economic and procedural legislation in
art. 24 of the EPC “Immediacy of the trial”: “The court,
which resolves economic cases, is obliged to examine
all the evidence in the case on immediacy principle”.
We believe that this principle should be applied in the
international arbitration process in Belarus by virtue
of the reference to the principles of economic process
under part 2 of art. 3 of the Law on IAC [7, p. 163]. It
should be noted that the text of the Law of the Repub-
lic of Belarus of 18 June 2011 No. 301-3 “On Arbitration
Courts”!”, regulating the consideration of “domestic”
disputes in the order of arbitration, does not contain an
indication of the application of the principle of imme-
diacy. However, the commentary to this law, in parti-
cular to its art. 31, made by D. M. Severyn, indicates that
“the principle of direct proceedings requires that all
the evidence be perceived directly by the arbitration tri-
bunal, which is considering the case” [8].

In our opinion, the strict rule of the Rules of the
IAC of the BelCCI is only a copy of art. 24 of the EPC.
As was pointed out by V. U. Zhandarau in the commen-
tary to the EPC 2005 [9], the principle of immediacy
in the economic process is closely related to the re-
quirement of the EPC for the constant panel of judges
or solo judge considering a particular case. In case of
replacement of a judge, the consideration of the case
starts from the beginning. This allows a new judge to
personally receive all evidence and discuss it in a deli-
berative room on an equal footing with others.

However, while this approach is justified for eco-
nomic proceedings, where all cases are heard by a sin-
gle judge at first instance, for an international arbi-
tration court, where a significant number of cases
are heard by a three-person panel of arbitrators (by
default), de novo hearing of the case in all cases may
reduce the effectiveness of the arbitration proceedings
in terms of time and costs.

However, since the legal basis for de novo conside-
ration when replacing an arbitrator(s) is provided for in
many rules, we will consider the criteria for determining

MUNCITRAL Arbitration Rules [Electronic resource]. URL: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/
uncitral/en/uncitral-arbitration-rules-2013-e.pdf (date of access: 20.09.2019).

5Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce [Electronic resource]. URL: https://
sccinstitute.com/media/293614/arbitration_rules_eng 17 web.pdf (date of access: 02.20.2019).

16,CIA Arbitration Rules (2014), effective 1 October 2014 [Electronic resource ]. URL: https://www.lcia.org/Dispute_Resolution_
Services/Icia-arbitration-rules-2014.aspx#Article%2011 (date of access: 20.02.2019).

70n arbitration courts : Law of the Republic of Belarus of 18 July 2011 No. 301-3 [Electronic resource] URL: http://pravo.by/
document/?guid=3871&p0=H11100301 (date of access: 07.02. 2019).
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the scope of the proceedings that should be repeated.
Some rules of the arbitral tribunal, such as the Rules of
the IAC of the BelCCI, do not indicate the possibility to
choose the time from which to de novo proceed. Despite
all this, the issue arises as to whether it is really neces-
sary to review all applications and claims made. Should
the renewed composition of the tribunal reconsider the
declaration of lack of competence and the motion for
interim measures? What is the legal effect of the ear-
lier interim orders (rulings) of an international arbitral
tribunal? Does a party need to resubmit applications
and addenda to the claims filed before the replacement
of the arbitrator? We believe that the answers to these
questions should be sought in the analysis of the prin-
ciple of immediacy in arbitration proceedings. In case
of replacement of an arbitrator, de novo examination is
necessary for the new arbitrator to participate directly
in the proceedings and to evaluate the evidence sub-
mitted by him or her.

It is obvious that the replacement of a sole arbi-
trator should entail de novo review of the case so that
the new arbitrator could directly examine the evidence
submitted by the parties. When replacing the presi-
ding arbitrator, who usually writes a draft award, it is
also important to examine the evidence submitted by
the parties directly again. However, in deciding on the
scope of the review, the new tribunal would first need
to be guided by some criteria to determine the extent to
which it would be necessary to “repeat” the procee-
dings. We believe that these criteria should be used
for the sole purpose of making a lawful and reasoned
award, and that the fundamental principle of deter-
mining the scope of the review should be to strike a ba-
lance between the efficiency of the arbitration pro-
ceedings and their immediacy.

Arbitration, as well as the proceedings at the state
court, is a set of procedural actions of the parties and
the tribunal. Accordingly, when deciding on the con-
sideration of a case, firstly, it is necessary to determine
in full or in part, which procedural actions should be
repeated and which should not. Of course, at the same
time, it is not only a question of necessity, but also of
the parties’ exercise of the dispositive rights.

We believe that the procedural documents con-
taining the amended requirements and objections to
these requirements should not be submitted to the
newly amended arbitral tribunal. In this case, we mean
the request to amend and (or) supplement the claim,
since it is certainly not a question of filing a new claim
(arbitration request).

Since these documents directly form the field of
choice for the arbitral tribunal to make a decision and
do not as such constitute evidence to be assessed by
the tribunal, it is absolutely inappropriate to resub-
mit them. It also should be noted that the applications
and the recall do not aim at the court to perform some
intermediate procedural actions. Such documents are
the basis for the tribunal to make a final award, name-
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ly, an award on the merits of the dispute or a decision
on termination of proceedings. However, it is necessa-
ry to make an essential reservation that if these docu-
ments are accompanied by written evidence or at least
by oral comments of the parties and the new arbitra-
tor (arbitrators) has the need for direct examination of
the evidence and direct hearing of comments with the
raising of questions, the new hearing on the submitted
documents is necessary.

The principle of direct proceedings does not ap-
ply to the consideration of this issue, namely, it has
no legal significance for the competence of the court
to decide which composition of the court will make
the decision, even if its composition has been legal-
ly changed. For that reason, the claim that the court
does not have jurisdiction at any stage of its considera-
tion and after a ruling on the existence of jurisdiction
should not be reconsidered.

It is obvious that the written evidence in the case
should not be resubmitted. The new arbitrator can and
must examine them on his or her own. However, if in
his or her opinion the examination of the documents
requires additional comments from the parties to the
proceedings, he or she should take the initiative to re-
ceive them from the party(s) in front of the other arbi-
trators at the new meeting.

In our opinion, the orders of the arbitral tribunal on
interim measures should not be revoked. Firstly, this is
due to the fact that the purpose of such an order is to
protect the party in the process, as a rule, the claimant.
If interim measures were taken before the tribunal was
constituted (for example, by the president of the ar-
bitral court or the emergency arbitrator), the conside-
ration from the beginning is completely meaningless,
since it has nothing to do with the identity of the re-
placed arbitrator. Secondly, the application of interim
measures could already be authorized and implemen-
ted by other entities — a government court, bailiff, bank,
etc., and the lifting of the interim measures by the new
arbitral tribunal and their possible re-application at an
early date would unreasonably delay the process.

Other interim awards of the tribunal, such as on the
examination of the case on the basis of written evidence
alone, as well as the decision to cancel it (para. 2 art. 28
of the Rules of the IAC at the BelCCI); the interim award
to postpone the examination of the case or to postpone
the proceedings (art. 35 of the Rules of the IAC at the
BelCCI) should not be canceled, as these are the actions
of the court aimed at the organization of arbitration
proceedings and not the direct examination of evidence.

We believe that due to the above-mentioned it is
possible to draw conclusions and offer a fairly simple
algorithm for determining the procedural steps to be
taken first. By reference to the purpose of de novo pro-
ceedings, the main criterion of the necessity of repea-
ted procedural actions is the observance of the princi-
ple of direct taking of evidence by the arbitrator. Thus,
the first question to be asked after the replacement of
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an arbitrator is whether this question is relevant to the
evaluation of evidence. If the question does not apply,
this procedural step/action does not need to be re-
peated with the new arbitrator. If the question relates
to the evaluation of evidence, the first question to be
asked is whether the evidence in question is admissi-
ble. If the evidence is admissible, the new arbitrator
first needs to answer the question: is the written case
file and judicial record (audio recordings) of the hea-
ring sufficient to evaluate the evidence? If the tribunal
is composed of three arbitrators, the new arbitrator in-
forms his or her colleagues of his or her opinion on the
matter and the tribunal makes a majority decision on
the need to de novo examine the evidence.

In conclusion, it should be noted that, in our opi-
nion, the most progressive option of de novo consi-
deration of the case is the option when the issue is
decided by the tribunal after the consultation with the
parties. This approach represents a balance between
the first mandatory review under the Rules of the IAC
at the BelCCI and de novo consideration — which is in-
sisted on by the party abusing its procedural rights - to
delay the process. The use of the above algorithm for
determining the procedural steps to be taken first (the
limits of de novo proceedings) will, in turn, allow for an
effective resolution of the dispute, taking into account
the parity of the principles of procedural economy and
immediacy in arbitration proceedings.
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