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Oco0eHHOCTH IpoLecca 0TMEHbI CMEPTHOM Ka3HHU
B0 ©®panuuun

Hnax E. A., cmyo. Il k. BI'Y,
Hayy. pyk. cm. npen. Apeghoesa O. E.

OTMeHa CMEPTHOM Ka3HH B COBPEMEHHOM MHUPE CUUTAETCS MOKa3aTelieM pas-
BUTOM IeMOKpaTuy, COOJIIONEHUS IPaB YeJI0BEeKa U OHUM U3 3HAYUMbIX YCIOBUI
JUTS BCTYIUICHHS TOCYapCTBa B TAKUE MEXKIyHapOIHbIE OpraHu3anuu, kak CoBer
EBpomnbl. ®panuus npeacrasiseT CTpaHy, Iie B TeYEHWE BCEH MCTOPUU Ipociie-
JKUBaJIaCh TEHICHUUS K HEOOXOIMMOCTH OTMEHbI CMEPTHOM Ka3HH, YTO MOXKET
BBICTYIIaTh 00pa3LoM sl APYyTuX cTpad. Ha mpumepe @paniry3ckoil pecmyOnuKm
Oy/lyT paccMaTpUBATHCS dTAIlbl OTMEHBI CMEPTHOM Ka3HH M 00CTOSITENBCTBA, M-
MO WJIM KOCBEHHO BIHSIBIINE HA JAaHHBIH IpoLECC.

Hu B omHOH cTpaHe Tak 4acTO HE INBITAIUCH OTMEHHTh CMEPTHYIO Ka3Hb,
kak Bo @paniuu. Jlo xorma XVIII B. Bompoc 0 CMEpTHOH Ka3HU MyOJIMYHO HE
paccmarpuBaiics, ogaako B X VIII B., mocne PeBomonnu, oH cTtanm moxBepraTsest
BCCHAPOJHOMY OOCY)KICHHUIO NPH BBIPAOOTKE HAKA30B JIEIyTaTaM, IOCHUIAEMBIX
B [Tapmx 11 pa3paboTKu 0OHOBICHHOTO TOCYIAapCTBEHHOTO cTposi. MiMeHHO Ha
BOIPOC O CMEPTHOW Ka3HHU ObLIO yCTPEMJICHO OOILIECTBEHHOE BHHUMAaHHE, B Ha-
Ka3ax jke OH ObUI pa3paboTaH O4YEHb IOJHO U MOIPOOHO, CO CChIIKAMH Ha Orpa-
HHUYEHUE ee 00IacTH IPUMEHEHUS U HCIO0JIb30BAaHUE B KAUECTBE CMEPTHOH Ka3HU
TaKue HaKa3aHWs, KaK BBITATHBAHHUE KUILIOK MK YeTBepToBaHue [1, c. 31].

B 1810 . m3nan Yronosuslii Kogexc Haroneona, copmupoBaBmuii u 3a-
KpEMUBILIMKA OCHOBBI ()PAaHIy3CKOTO YTOJOBHOTO Ipasa. Y XoTs oH ObLI mporpec-
CHUBHBIM JIJIS1 CBOETO BPEMEHU, B HEM 3aKPEILLUIOCh BCEOOLIee PaBEHCTBO Iepel
YTOJIOBHBIM 3aKOHOM, BBIAEISUIUCH KPUTEPHH MTPECTYIUICHUS M YETKO PacIUCaHbl
BUJIbI HAKA3aHUI, OTHOCUTEIBHO CMEPTHON Ka3HU 3TO HE MPOsIBISLIOCh. B Konexk-
ce YKa3aHo, YTO «CMEPTh SBIISETCS] HAKa3aHHEM MYYUTEIbHBIM U TTI030PSIInM» [2,
CT. 7] ¥ «BCSIKOMY TIPUTOBOPEHHOMY K CMEPTH OTCEKaeTcs roiosay [2, cT. 12]. [o-
JIOBa OTCEKaNach MyTeM THILOTHHUPOBAHUS [3, TpUM. 5], UTO, OHAKO, TOBOPHIIO
o rymanu3me [2, ct. §8].
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Bo ¢paniry3cknx 3aKkOHOAATENBHBIX COOPAHUSIX HE Pa3 BBLABUTAIUCH IPEIIIO-
JKeHHUs1 00 oTMeHe cMepTHOH ka3Hu: 1848 . — Bukropom Itoro, 1865 . — XKronem
®aspowm, 1870 r. — Kronem Cumonom, 1877 1. — JIyn bnanom. Onnaxo 31u mpen-
JIO’KeHHUS] He UMENHU YCIeXa, M BCe OKa3aaCh NPOBAIBHBIMU. [ Pynnbl AEMyTaToB
Takke BHOcUIM mpenioxenus B [lapmament B 1886, 1888, 1898, 1900, 1902,
1906, 1907, 1908 ronax [1, ctp. 33].

C 1906-ro mo 1929 r. ka3neno 223 yenoseka, ¢ 1934-ro mo 1938 . — 89. I'miko-
THHA TaKoKe IPUMEHSUIaCh BO BpeMeHa HeMelKoi okkynanuu. Kpome toro, B 3a-
TPOHYTOH BOMHOM EBporne 4ncio ka3HEHHBIX JIML 3HaYUTEIbHO BO3pocio. Map-
man [leren B Bummnctroit dpaHnuy BOEpBbIE 3a CTOJETHUN MEPEPHIB OTIPABUII
MATEPBIX KEHIIMH Ha Ka3Hb [4, cTp. 107].

B 1950 r. ®pannysckoil Pecriybnukoil B Pume noanucana KonBeHnus o 3a-
HIMTEe MpaB 4yeroBeka U ocHOBHBIX cBoOo (EKITY) [5]. Onnako ona Obuta paTu-
(unposana dpaniry3ckoit Pecrybnukoit Tonbko 3 Mast 1974 . B . 1 ct. 2 EKITY
yka3zaHo: «IIpaBo Ka)J0T0 JIMIa Ha XKM3Hb OXpaHsAeTcsi 3aKoHOM. HUKTO He MOXKeT
OBITH YMBIIIJICHHO JIMIIEH )KU3HU HHAYE KaK BO UCTIOJTHEHHE CMEPTHOTO IIPHTOBO-
pa, BBIHECEHHOTO CYJIOM 3a COBEpLICHHE NPECTYIUICHHS, B OTHOLIEHUH KOTOPOTO
3aKOHOM MPEIyCMOTPEHO Takoe HakazaHue». To ecTb, CMEpTHAs Ka3Hb BCE €Ile
MOIJIa HCTIONIb30BaThCs B KaUeCTBE HAaKa3aHMS 3a MPECTYIUICHHUS, €Clu OblIa 3a-
KpeIUICHa B OJHOM M3 IOCYAapCTB Ha 3aKOHONATENLHOM ypoBHE. PpaHIys B TO
BpeMsI SIBJISUIACh OJHUM U3 TaKUX TOCYIapCTB.

Kazuu nponosmkanuce Bipeas 1o nzdpanus JXKopsxka [ToMnuay Ha HocT npesu-
JIEHTa, HECMOTPS Ha TO, YTO OH HE SIBJIAJICS CTOPOHHUKOM OTMEHBI BBICILIEH Mepbl
HakazaHus. Yoke B 1969 . XKopxk [Tomnuy moMuiioBas MEeCTEPbIX 3aKIIOUECHHbIX,
4YTO JaJ0 Hajexny ¢paHiy3ckuMm abomuuuoHuctam. B mae 1969 r. mposeneH
OIIPOC, KacaroUMiics OTHOIIEHUs (PPaHIly3CKUX IPaXkaaH K cMepTHOIl ka3Hu. Ilo
pe3yiabTaTaM OIIpoca BbIACHUIOCH, 4TO 39% ONpPOILEHHBIX BBICTYIIMIO 38 CMEPT-
HYIO0 Ka3Hb, 50% — nportus, 11% Bo3nepxanucs [4, ctp. 108-109].

B 1981 1. mpu npesunentcree Opancya Mutrepana mo WHUIIUATHBE MUHM-
cTpa rocTuuuy, adonumonucta Pobepa banmurepa, B HanmonansHoe coOpa-
HHUE TO/IaH 3aKOHOTIPOEKT OT WMEHHM TpaBHUTENbcTBA PecmyOnuku 00 oTMeHe
cMepTHOM ka3Hu. Pobepom banmutepom Taxke Oblia MPOU3HECEHA PeYb Tepes
HammonanpHoM AccamOiieeii 0 MOBOAY OTMEHBI CMEPTHOW Ka3HH. 9 OKTAOpS
1981 r. mpUHAT 3aKOHOMPOEKT, OJTHOCTHI0 OTMEHUBIINN CMEPTHYIO Ka3Hb BO
®panny3ckoit Pecniyonuke. OH roBopuii 00 OTMEHE CMEPTHOM Ka3HU Ha BCeEi
Tepputopuy PpaHIMK U 3aBUCUMBIX OT HEE TEPPUTOPHAIX, a TAKKEe 00 UCKIIIO-
YEHHUHU IIyHKTOB, Kacarolluxcs CMEPTHOM Ka3HH, U3 YrosnoBHoro Konekca 1810 1.
u Konekca BoeHHOI1 octuuu [6, cT. 1, 4, 5, 6, 8]. Taxke TOBOPHIOCH O TOM,
4TO BCE IPUTOBOPHI 10 CMEPTHOM Ka3HU, BhIHECEHHBIE 1ociie 1 Hos0ps 1980 1,
OyayT npeBpalleHbl B IPUTOBOPbI IOKU3HEHHOIO 3aKIIOUCHHS UM MTOXKHU3HEH-
HOTO 3aTo4eHus [0, cT. 9].
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Opnnaxo nosxke, ¢ npunstiueM [Iporokona Ne 6 k EKITY, KonseHiust Obiia 10-
MIOJTHEHA Ha MPEJMET OTMEHBI CMEPTHOM Ka3HHU. 1 Mapra 1986 . ®dpanuus parudu-
nupoana [Ipotokon Ne 6 k EKIIY, xoTopsrii 3anpemniaeT HCTIONb30BaHUEe CMEPTHOM
Ka3HH, KpOME CITy4aeB, MpelyCMOTPEeHHBIX JKeHeBckumu koHBeHIMAMHU 1949 1.

B 1989 . ®pannysckas Pecniyonuka noanucana Bropoi ®axynbraTHBHBIHN
ITporokos k MexyHapoAHOMY HaKTy O IPaXKIAHCKUX M MOIUTHYECKUX NPaBax,
HaIpaBJIEHHbIH HA OTMEHY CMEPTHOM Ka3HU. B HeM roBopurcs, IOMUMO HEZOILy-
CTUMOCTH IPUMEHEHUs] CMEPTHOH Ka3HH rocylapcTBOM-y4acTHUKOM [Iporokona,
€IL[€ U O TOM, UTO «KaXKJ0€ FOCYyAapCTBO-yUaCTHUK IPUHUMAET BCE HEOOXOAUMBIE
MEpBL JUIsl OTMEHbI CMEPTHOI Ka3HU B paMKaX CBOCH IOPUCIUKLIUIY.

Takum o6pazom, OpaHLKsa HA MEXAYHAPOJHOM YPOBHE IIPOJEMOHCTPUPOBA-
JIa HeJIOITyCTUMOCTh IPUMECHEHHS] CMEPTHOH Ka3HH, IPH 3TOM HE UMes O(pHIaTb-
HOTO 3aKPEIUICHUs 3TOH OTMEHBI B CBOEM HAIIMOHAJIHLHOM IIPaBE.

ITpumeuaresbHo, uTo Bo @panity3ckoit Pecriyonuke 1o 1992 r. neitctBoBain Yro-
noBHEIH Konieke Hamoneona 1810 r. [lo manHOMY KOZeKCy MpeaycMaTprUBaINCh yTO-
JIOBHOE 3aKIIIOYEHHUE U 3aTOYCHHUE, HO HUKAK He CMepTHas Ka3Hb. [lociennsas ka3Hb
B0 ®panimu (1 Bo Beeit 3amaanoii EBporie) Oblia coBepilieHa MyTeM rIbOTHHHPO-
Banus B 1971 1. 1 ¢ Tex mop BOBce HE MPUMEHsIIACh Ha mpakTuke. B urone 1992 r,
nmyteM pedopMHUpOBaHUs 3aKOHOAATENBHON cucTeMbl DpaHIMM, TPHHAT HOBBIH
YronoBHBIH KOJAEKC, OPUIMAaTbHO BCTYNMHUBIIMN B cuity B 1994 1., cocTosiBIIMI 13
YETHIPEX JOCTATOYHO CaMOCTOATCIIbHBIX 3aKOHOB U C IPUHIUIIaMH, HAIICJICHHBIMA
Ha ycujieHue 0OpbObI ¢ COLMAIBHO ONACHBIMU NPECTYIIEHUAMHU, HO B TO XK€ BPEMsI
MMEIOIMMY I'yMaHUCTHYECKUI U IeMOKpaTuueckuii nmoarexet [1, crp. 33].

B 2002 r. ®pannus parupunuposana u Ilporokon Ne 13. Crarbsa 1 naHHO-
ro IIpoTokoina ycraHaBIUBAaeT IOJIHYI0 OTMEHY CMEPTHOH Ka3HU Ha TEPPUTOPUH
cTpaH, noanucasmux [IpoToko, U yKka3bpIBaeT, YTO «CMEPTHAs Ka3Hb OTMEHSETCSL.
Huxro He MOxeT ObITh IPUTOBOPEH K CMEPTHOM Ka3HH UIIU KAa3HEH).

Taxum 006pazom, rpu feiicTByromem YronoBHoM Konekce 1810 1., cMepTHas Ka3Hb
Obuta oTMeHeHa B0 DpaHIy U ee KoloHMsIX. Ho Ha KOHCTHTYIIMOHHOM YPOBHE 3TO
HHKaK He TposBIsiock. B pemennu ot 13 oxrsiopst 2005 1. Koncrutyrmonnoro Cosera
OpaHIMK yKa3aHO, YTO «B CBSI3H C OTCYTCTBHEM CTaTbH O JAEHOHCAIMH BTOPOTO (a-
KYJIBTaTUBHOTO ITPOTOKOJIA, MOCIIEIHNH «TIOCATAET HA OCHOBHBIE YCIIOBUS COXPAHEHUS
HAIMOHAJIGHOTO CyBEpeHHTeTa». B 3akimodeHue, paspeleHne Ha ero parupHKarumrio
[TapnameHTOM MOXET OBITH IOYYEHO TOMBKO Mocie nepecmorpa Konerurymmm.

Hcxons u3 aToro hakropa, Ha 3aKPEIUICHUM OTMEHBI CMEPTHOM Ka3HH B KOHCTH-
TyunoHHOM nipase HactauBai JKak Hlupak. [Ipu HeM e Bbllen KOHCTUTYLIMOHHBII
3aKoH oT 23 despainst 2007 r., 3akpenuBiunii B KoHcTuTynuu paxkt oTMEHbI CMepT-
HOH Ka3HU. B 1aHHbIi MOMEHT 3T0 3akoH 66—1 Koncrutyin @panuuy, miacsimuii,
YTO «HUKTO HE MOXKET OBITh IPUIOBOPEH K CMEPTHON Ka3HW». MOXKHO MpPEeAIoso-
KUTb, UTO TAKOH 3aKOH SIBJIETCSI OPraHUYECKUM, TaK Kak oH Obul npuHsT [lapia-
MEHTOM U IIPOBEPEH HAa KOHCTUTYLMOHHOCTh KoncturynuonusiM CosetoM [10].
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Urak, ®pannus ¢ 2007 1. opunuanibHO Ha KOHCTUTYIIMOHHOM YPOBHE 3aKpe-
[HJ1a OTMEHY CMEPTHOM Ka3HHU.

B 1enom, Monens oTMeHbl cMepTHOW Ka3Hu BO Dpaniry3ckoit PecryOmuke
MOXKHO Ha3BaTh 00pa3noBoi. Mbl HaOMIOnaeM TEHACHLHUIO K OTMEHE JaHHOIO
Buja HakazaHus eme B koHne X VIII B, uro odopmunace B XIX B. B HeNpepbIBHbIC
TOTIBITKH IMapJIaMCHTAPUECB 3alIPCTUTh BBICHIYIO MCPY HaKa3aHUs, OJHAKO HEJIb35
OTpULIaThb TOT (baKT, 4TO BCCrla HaXOAWJIHMCh JIMla, BHICTYIIABIINEC 3a COXPAHCHHUC
Ka3HHU, OIPAaB/IbIBasl 3TO Pa3INYHbIMU (paKTOpaMH.

C MONUTOIOrMYECKOH TOUKU 3pEHUs UMEET 3HAUCHUE TAKXKE UAEOIOrHs mnap-
iy, npeodnaaatoniei B [lapaamenTe cTpanbl 1 MHOXKECTBO MHBIX (pakTopoB. Ha-
npumep, lapne ne [oms u ero npeemuuk XKopx [Momnuay BeicTynanu 3a coxpa-
HEHHE CMepTHOHU Ka3HH, a PpaHcya Murrepan, Ha000pOT, ObUT A00IUIINOHUCTOM
Y MIMEHHO IIPY HEM CMepTHAs Ka3Hb OKOHYATEIIbHO OTMEHEHA, PATU(HIIPOBAHEI
Takue MpoToKouibl, Kak [IpoTokos Ne 6 k EBponeiickoii KOHBEHIMH 110 TIpaBaM ye-
J0BeKa U BTopoii (hakynbTaTHBHBIH MPOTOKOI K MeX/TyHapOIHOMY MaKTy O TpaK-
JTAHCKMX U TOJMTHYECKUX NpaBax, HalPaBJIEHHbBII HA OTMEHY CMEPTHOM Ka3HHU.
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A legal precedent as a source of lawmaking.
Opportunities for application in the belarusian law

Anxosa A. 1O., cmyo. I k. BI'Y,
Hayy. pyk. cm. npen. Conosvésa C. B.

This is abstact examines issues of the rule of law, sources of law, legal sys-
tems, a judicial precedent, examples, effectiveness, the situation with a judicial
precedent in the Republic of Belarus.

According to article 1 of the Constitution of the Republic of Belarus “The
Republic of Belarus is a unitary democratic social state with a rule of law” [1].

A large legal dictionary gives the following definition of the rule of law — “it
is such an organization that creates the conditions for the most complete guarantee
of human and civil rights and freedoms, as well as for the most consistent binding
with the help of state rights in order to avoid restrictive requirements” [2].

Law is always expressed in certain forms. In jurisprudence, these forms are
called sources of law. The following sources of law are distinguished: a legal
custom, a normative legal act, contracts, a legal precedent. Depending on which
source of law is dominant, there are two main legal systems in world practice:
Roman-German and Anglo-Saxon. The main source of law in the Anglo-Saxon
system is a judicial precedent.

A Judicial or legal precedent is the decision of a particular court in a particular
case. A precedent is a case or event that should be in the past. A Judicial prece-
dent — the decision of the highest judicial authority in a particular case, which is
binding on the courts in resolving similar cases. The totality of such precedents
was called common law.

As a source of law, a precedent has been known since ancient Rome. In the
first states (Babylon, Ancient Egypt, etc.), the first collections of laws were al-
ready written on the basis of judicial practice. Classical case law appeared in Eng-
land. Decisions made by judges were taken as a basis by other courts in the consid-
eration of similar cases. Thus began to take shape a unified system of precedents
common to all of England, called the “common law”.

Having become acquainted with the theory, having studied the history of a
legal precedent, I was interested in the question of why England chose the judi-
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