IInuoHax B YCJI0BUsIX BOCHHOI'O BPEMEHU:
HOPUIHICCKUE ACIIEKTHI

Axywes I A., cmyo. IV k. BI'Y,
Hay4. pyk. cm. npen. Mayyka /1. B.

Ucxons u3 3akoHomarenbcTBa PecnyOnmuku bemapych W 3akoHOAATENBCTBA
HWHOCTPAHHBIX TOCYAApCTB MOXHO CHACIaThb BBIBOJ, YTO IIMHOHAX — 3TO C60p
KaKuX-JIn0O CBEACHUI, yarie Bcero HH(popMaluu, HHOCTPAHHBIM I'PaXKJIaHHHOM
WIK JIMLIOM 0€3 Ipa)kJIaHCTBA, KOTOPBIE MPEICTABISIOT LIEHHOCTh Ui CyOBEKTa
MEXYHApOJHOT'O MpaBa M HAXOAATCS IOJ[ €r0 OXPAaHOM, MOCKOJIBKY MOCIEAYIO-
1iee uX pacrpocTpaHeHue (mepeaada) MHOCTPAaHHOMY TOCYAapCTBy (€ro rpaxnia-
HaM WJIM MPEACTAaBUTEISIM) MOXKET CO3/1aTh MJIM CO3[AeT yrpo3y HalMOHAJIbHOU
06e30MacHOCTH.

Hopwmbl MexTyHapOIHOTO IIPaBa, PEeryIupyONe IIMHOHAX, MaJIOUYUCIICHHbI.
EnuHCTBEHHBIMU JTOKYMEHTaMH B cepe MEKIYHAPOIHOTO TpaBa, Ie yIIOMUHA-
eTCs IIMHOHAX, SBISFOTCS JKeHeBcKkass KOHBEHIIHS O 3alllUTe IPaXKIaHCKOTO Ha-
cenennst Bo BpeMsi 1949 1. (mamee XKeneBckast KoHBeHIHsI) U J{OMOTHATETBHBII
mpotokon 1977 r [1; 2]. HopMbI yka3aHHBIX aKTOB IMOMOTYT JaTh AETalbHOE TOJ-
KOBaHHUE HIMHOHAXY, YYIHHEHHOMY B YCIOBHSX BOGHHOTO BPEMEHH.

Imuonaxy coorBercTByeT cT. 46 JlomomaurensHOro mporokoma 1977 T
[Tynkt 1 crateu 46 ycTaHaBIMBAET MIPABOBOM CTATYC JUI] B MEXTyHAPOIHOM Ty-
MaHUTAPHOM MpaBe, 3aHUMAIOLIMXCS IINHOHAKEM. B OCTaNbHBIX MyHKTax yTOU-
HSIETCSI, TP KAKUX 00CTOATENILCTBAX JIUI0, KOTOPOE 3aHUMAETCsi COOPOM JIaHHBIX,
HE MOXET OBbITh PU3HAHO LIMTHMOHOM [2, CT. 46].

CornacHo 1. 1 cT. 46 JI0NOIHUTENBEHOTO NPOTOKOJIA, HE3ABUCUMO OT JIFOOBIX
nosioxkeHni JKeHeBckoil KOHBEHIIMHU MJTU CaMOT'0 IIPOTOKOJIA, JIUII0 U3 COCTaBa BO-
OpPYXEHHBIX CHJI CTOPOHBI, HAXOAALICHCS B KOH(IIUKTE, [ONaJal0lee BO BIACTh
IIPOTUBHOW CTOPOHBI B TO BPEMsI, KOTJIa OHO 3aHUMAETCs LIIMHOHAXEM, HE UMEeT
IpaBa Ha CTAaTyC BOCHHOIUIEHHOTO, U C HUM MOTYT OOpalarbcsi Kak CO MIIHO-
HOM [2, ct. 46]. Ha Ham B3misi], HOpMa rOBOPUT O TOM, YTO LIIMHOHAX HAPYIIAET
MpaBHJIa BEJICHUS BOWHBI, 3aKperuieHHbIe B KOHBEHIINHU 0 3aKOHaX U 00BIYasIX Cy-
xomyTHOH BoWHBI 1907 T., a UMEHHO CT. 1, T/Ie TOBOPHUTCS O TOM, KaKO€ JIUIIO TIPH-
3HaeTCst KomOaranToM. Takke MIMUOHaX MpoTHBOpeYHT I1. 4 u. 1 cT. 1 KonBeHiuu
0 3aKOHaxX M O0BIYASX CYyXOMyTHOH BOiHBI 1907 I., CMBICII KOTOPOTO B TOM, YTO
BOEHHBIE 3aKOHBI, ITPaBa U 00S3aHHOCTH IPUMEHSIOTCS JIUIIb K TeM, KTO cOOJIIo-
JIaeT B CBOMX JCHCTBHSIX 3aKOHBI M 00bI4an BOMHEI [3]. CiiemoBareabHO, MITHOHbI
He 001aaloT cTaTycoM KoMOAaTaHTa, TaK KaK OHU HE yIOBJIETBOPSIOT OJHOMY M3
YCIIOBHH TIOJTyueHHs 3TOro craryca. OnHako, 1o GpaxTy, OHU CpaskaroTCs Ha Ybei-
TO CTOPOHC U IMOITOMY HX MOXHO MMCHOBATb «HE3aKOHHBIMHU KOM6aTaHTaMI/I)>.
W3 storo cnenyet, 4To HOPMBI MEXyHAPOJHOTO TYMAaHUTAPHOIO MpaBa HE pac-
MIPOCTPAHSIOT CBOE JICHCTBHE HA MINHOHOB.
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ITyHKT 2 3aKperuiseT, 4To JIMIO He MOXKET OBITh MPHU3HAHO 3aHMMAIOIIMMCS
IITHOHAXKEM, €CJIM IPU MOMNBITKE WM cOope MHPOPMALUN HA TEPPUTOPHU CO-
MepHUKa Ha JIMIE MIPUCYTCTBOBaga (OpMEHHAs: OfEXKIa €r0 BOOPYKEHHBIX CHII
[2, cT. 46]. MO)KHO OTMETHTB, YTO TAKOE JIUIO Oy/IET MPU3HABATHCS PA3BEIUNKOM
U Ha Hero OyIeT pacmpoCTPaHATBbCS CTaTyC BOEHHOMIEHHOro. ClienoBaTeNnbHO,
JIML0, IPU3HABAEMOE LIITHOHOM, HE HOCUT (POPMEHHYIO OISy CBOMX BOOPYKEH-
HBIX CUJI, €CJIK OHO B HUX COCTOUT, B YCJIOBHUAX BOCHHOI'O BPECMEHHU.

ITyHKT 3 mIacuT, 4T0, €CIIU JIULIO U3 COCTaBa BOOPY)KEHHBIX CHJI CTOPOHBI KOH-
(rukTa, MPOXKKUBAOIIEe HA OKKYTHPOBAHHOM MPOTHBHOW CTOPOHOH TEPPUTOPHH,
MBITACTCS WIN cOOUpaeT HH(OPMAIIHIO, TIPH ITOM He JISHCTBYsT OOMaHHBIMU HITH
MpeTHaMEPEHHO He UCIIONB3Ysl TAlHBIE METOJIbI, TO OHO HE MOXKET OBITh TPU3HAHO
mIUoHOM [2, cT. 46]. 13 3TOTO CieqyeT, 4To MINMHOHAXK I0JIpa3yMeBaeT HaJIu4yKe
O0OMaHHBIX MM TallHBIX METOZOB cOOpa MHPOPMALIUH M UHBIX JaHHBIX.

IIyHKT 4 TOSICHSIET, YTO JIUIIO M3 COCTaBa BOOPYKEHHBIX CHJI, KOTOPOE HE IPo-
JKMBAeT Ha TEPPUTOPUH, OKKYIHPOBAHHOW MPOTHBHOM CTOPOHOM, 3aHMMAaloIIee-
Csl IIMTOHAKEM HA TOH TEPPUTOPUH, HE MPU3HACTCS LIMHOHOM JI0 TOTO MOMEH-
Ta, MIOKA OHO HE MPHCOSTMHUIOCH BHOBb K COCTaBy CBOMX BOOPYXKEHHBIX CHII [2,
cT. 46]. Ilo HamreMy MHEHHIO, 5TOT IIYHKT IO/IPa3yMEBaET, UTO 3aHSATHE IIMHOHAKEM
Ha CBOEH ke TeppUTOPHH (IIyCTh U OKKYITHMPOBAHHOW) — 3aKOHHO, HO JI0 TeX MOp,
MOKa 3Ta MHGOpPMaIMs HE Monaja K CHiIaM CTOpOHBI mmuoHa. COOTBETCTBEHHO,
JIMILIO TIPU3HAETCS IIITMOHOM TOJILKO B cilydae cOopa WH(OpMAIK Ha TEPPUTOPUH
MPOTHUBHUKA, HC BKJIFOUAsA OKKYITUPOBAHHBIC UM TEPPUTOPHUU CTOPOHBI JIMLIA.

Hcxonst U3 BBINIEYKA3aHHBIX YMO3AKITIOUEHHH, IMHOHAX B BOSHHOE Bpe-
Msi — 3TO HellerajbHasi JeATeIIbHOCTh (PU3MUYECKOTrO JIMILA, KOTOPOE SBISETCS
WHOCTPAHHBIM IPAXIAHUHOM MJIH JIUIIOM 0Oe3 IpaskJIaHCTBa, HE HOCHT HOpMeH-
HYIO OJIC)K/Iy BOOPY)KEHHBIX CHJI IPOTHBHUKA U HE UMEET MpaBa Ha CTaTyC BOCH-
HOIUICHHOTO, Ha TEPPUTOPUH OJHON U3 BOIOIOIIUX CTOPOH, IO COOUPAHHIO HIIH
MOXUIIEHHIO TAHHBIX BOGHHOTO I MHOTO XapakTepa, KOTOPhIE MPEICTABISIOT
TOCYJapCTBEHHYIO TalHYy, 3aIlUINAIOTCS CYOBEKTOM MEXIyHApOJHOTO IpaBa
COIVIACHO HOPMaM €ro HAI[MOHAJIBHOTO 3aKOHOIATENhCTBA, UHBIX JAHHBIX, CIIO-
COOHBIX HAHECTH ypOH 0e30MacHOCTH TOCYIapcTBa, C LENBI0 Mepefadd qpyroi
CTOPOHE BOOPY)KEHHOTO KOH(IMKTA MEXKITyHAPOJHOTO XapakTepa (ero rnpeacra-
BUTEJII0), MHOCTPAHHOM OpTraHu3aliy (MX MPEICTABUTENSIM) WM Pa3rialleHs,
BCJIC/ICTBHE YETO HAHOCHUTCS WJIM MOKET ObITh HaHEeCEH yliep0 rocy1apcTBEHHOM
(HaMOHATBHOM) 6E30MaCHOCTH.
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OTMeHa CMEPTHOM Ka3HH B COBPEMEHHOM MHUPE CUUTAETCS MOKa3aTelieM pas-
BUTOM IeMOKpaTuy, COOJIIONEHUS IPaB YeJI0BEeKa U OHUM U3 3HAYUMbIX YCIOBUI
JUTS BCTYIUICHHS TOCYapCTBa B TAKUE MEXKIyHapOIHbIE OpraHu3anuu, kak CoBer
EBpomnbl. ®panuus npeacrasiseT CTpaHy, Iie B TeYEHWE BCEH MCTOPUU Ipociie-
JKUBaJIaCh TEHICHUUS K HEOOXOIMMOCTH OTMEHbI CMEPTHOM Ka3HH, YTO MOXKET
BBICTYIIaTh 00pa3LoM sl APYyTuX cTpad. Ha mpumepe @paniry3ckoil pecmyOnuKm
Oy/lyT paccMaTpUBATHCS dTAIlbl OTMEHBI CMEPTHOM Ka3HH M 00CTOSITENBCTBA, M-
MO WJIM KOCBEHHO BIHSIBIINE HA JAaHHBIH IpoLECC.

Hu B omHOH cTpaHe Tak 4acTO HE INBITAIUCH OTMEHHTh CMEPTHYIO Ka3Hb,
kak Bo @paniuu. Jlo xorma XVIII B. Bompoc 0 CMEpTHOH Ka3HU MyOJIMYHO HE
paccmarpuBaiics, ogaako B X VIII B., mocne PeBomonnu, oH cTtanm moxBepraTsest
BCCHAPOJHOMY OOCY)KICHHUIO NPH BBIPAOOTKE HAKA30B JIEIyTaTaM, IOCHUIAEMBIX
B [Tapmx 11 pa3paboTKu 0OHOBICHHOTO TOCYIAapCTBEHHOTO cTposi. MiMeHHO Ha
BOIPOC O CMEPTHOW Ka3HHU ObLIO yCTPEMJICHO OOILIECTBEHHOE BHHUMAaHHE, B Ha-
Ka3ax jke OH ObUI pa3paboTaH O4YEHb IOJHO U MOIPOOHO, CO CChIIKAMH Ha Orpa-
HHUYEHUE ee 00IacTH IPUMEHEHUS U HCIO0JIb30BAaHUE B KAUECTBE CMEPTHOH Ka3HU
TaKue HaKa3aHWs, KaK BBITATHBAHHUE KUILIOK MK YeTBepToBaHue [1, c. 31].

B 1810 . m3nan Yronosuslii Kogexc Haroneona, copmupoBaBmuii u 3a-
KpEMUBILIMKA OCHOBBI ()PAaHIy3CKOTO YTOJOBHOTO Ipasa. Y XoTs oH ObLI mporpec-
CHUBHBIM JIJIS1 CBOETO BPEMEHU, B HEM 3aKPEILLUIOCh BCEOOLIee PaBEHCTBO Iepel
YTOJIOBHBIM 3aKOHOM, BBIAEISUIUCH KPUTEPHH MTPECTYIUICHUS M YETKO PacIUCaHbl
BUJIbI HAKA3aHUI, OTHOCUTEIBHO CMEPTHON Ka3HU 3TO HE MPOsIBISLIOCh. B Konexk-
ce YKa3aHo, YTO «CMEPTh SBIISETCS] HAKa3aHHEM MYYUTEIbHBIM U TTI030PSIInM» [2,
CT. 7] ¥ «BCSIKOMY TIPUTOBOPEHHOMY K CMEPTH OTCEKaeTcs roiosay [2, cT. 12]. [o-
JIOBa OTCEKaNach MyTeM THILOTHHUPOBAHUS [3, TpUM. 5], UTO, OHAKO, TOBOPHIIO
o rymanu3me [2, ct. §8].

130



