najinaii — politzei; kanpkaBanHe: Jlom Ypama — Government House; [IBK —
Central Executive Committee, cenpcaBer — Village Soviet; HKBJI — People’s
Commission for Home Affairs; Tiiymausnne, amicanse: JIikbe3 — Literacy
Campaign; ananari: TaBapsIbsl — comrades, Opeirag3ip — foreman, MUTIIBIS —
police station; agHaacoOHIK — out on your own; cepajHsK — average peasant/
middle farmer; napa6ak — labourer/ hired hand, BsickoBsl — local man/ village.

TakiM 4YbiHaM, JEKCika 3 HAIBITHAIBHA-KYJIbTYPHBIM KaMITAHCHTAM
natpabye mpbl mepakian3e JoOphIX BeJay HalbITHAIBHBIX acabiiBaciei
KpaiHbl, sie rearpadii, panabKIopy, TICTOPHIl 1 KyJIBTYpPHAH CIIa4bIHBI.

KoxHbI Hapo Mae cBae Tpapllibll ¥ HAWMEHHI ThIX 11 IHIIBIX KYJbTYPHBIX
3’ay. [IpITaHHe TIEpaiaybl KyJIbTYpaJariyHbIX PIaii 3 aJHOM MOBBI Ha 1HIIYIO
A9 KAHYaTKOBA HE BhIpaIIaHa.

[cHyrOLb 11Ba MyHKTBHI TJIEMKAHHA: MPBICTACOYBAIlb IMEpaKial Aa 3aKOHAY
pOJIHaii MOBHI, 111, TTa-MardbIMaciii, 3axoyBaib acadiiBacii apsirinany. Llto
BbIOpAllb Y KOKHBIM KaHKPATHBIM BBIMAJIKY — 3aJEKbIIb aJl JacBeadaHacIl 1
TaJICHTY MepakIaaublKa 1 aJl Taro ublTauya, SsKOMy TIKCT aJpacyelia.

THE MAIN ASPECTS OF COMPANY FORMATION MATTERS
IN GREAT BRITAIN IN COMPARISON WITH THE PROCESS
OF CREATION OF COMMERCIAL LEGAL PERSONS IN BELARUS

A. A. llleBuenko

The problem of formation of companies in foreign states, and in Britain in
particular, is exceedingly interesting in both: scientific and practical aspects.
The analogical procedure in our country, certainly, is not ideal (in fact it needs
serious amendments) and the research of the international experience will un-
doubtedly help to reform it. The United Kingdom has enjoyed a system of
company registration since 1844. Today, company registration matters are
dealt with in law, by the Companies Act 1985 and the updating legislation
contained in the Companies Act 1989. The mentioned Act is not the only
source of legal regulation of this problem.

There are four main types of company in Great Britain:

1. Private company limited by shares — members' liability is limited to the
amount unpaid on shares they hold. This includes those community interest
companies (CICs) which are private companies limited by shares.

2. Private company limited by guarantee — members' liability is limited to
the amount they have agreed to contribute to the company's assets if it is
wound up. This includes all RTM (Right to Manage) companies-, common-
hold associations and those community interest companies which are compa-
nies limited by guarantee.

3. Private unlimited company — there is no limit to the members' liability.
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4. Public limited company (PLC) — the company's shares may be offered
for sale to the general public and members' liability is limited to the amount
unpaid on shares held by them. This also includes community interest public
limited companies (that is, CICs which are PLCs).

The Companies Act generally allows one or more persons (physical or le-
gal) to form a company for any lawful purpose by subscribing to its memoran-
dum of association. A public company or an unlimited company must have at
least two subscribers. However, a sole incorporator has no right to run his
company alone. At least, there should be one director, one secretary and one
shareholder (the shareholder can be simultaneously either the director, or the
secretary).

Director is responsible for business management and management of the
company. In general terms anyone can be a company director, but there are
some rules. For instance, you can't take this post if:

e you are an undischarged bankrupt or disqualified by a court from
holding a directorship, unless given leave to act in respect of a particular
company or companies;

¢ in the case of PLCs or their subsidiaries, you are over 70 years of age or
reach 70 years of age while in office, unless you are appointed or re-appointed
by resolution of the company in general meeting of which special notice has
been given.

There is no minimum age limit in the Companies Act for a director to be
appointed in England and Wales. However, he or she must be able to consent
to their own appointment. In Scotland the Registrar will not register for any
company the appointment of a director under the age of 16 years old.

Director’s rights and power, and also a duty are stated in constituent docu-
ments. It is not authorized to unique director of the company to be its secretary
simultaneously.

Any physical or legal person can be a secretary and in most cases formal
qualifications are not required. However, a public company secretary must be
formally qualified. The secretary answers before registration chamber for the
appropriate organization of the reporting of the company according to re-
quirements of the law.

The British national registrar is called the registration chamber of Great
Britain (Companies House). This organ has three main offices and several
branches responsible for registration of the company in England and Wales, in
Scotland and Northern Ireland. Except for registration Companies House is
engaged in dissolution of the companies, and also check and store the informa-
tion on the registered companies and provide access by all interested person to
these data, as well as it is stipulated by the current legislation.
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In Great Britain you can form a company in two ways (to be more precise,
you may choose a ready made company or a custom made company). A
ready-made company is an already registered legal entity with its own name
and number that has undergone the process of incorporation but has never per-
formed any business transactions. Such legal persons «are waiting» for their
future owner. Ready-made companies are available from company formation
agents. If you incorporate a company yourself (custom made company), you
will need to send a number of documents, together with the registration fee, to
the Registrar of Companies.

Having decided to found the company, it is desirable to check up prelimi-
nary in the Registration chamber its name to avoid in the further unnecessary
losses of time in case the name will be rejected. For the name of a new com-
pany it is not necessary to take the name similar addressed to already operat-
ing company or conterminous with the registered trade mark. Even having re-
ceived the certificate on registration, you can appear involved in a judicial suit
with the firm defending the rights to this name. Similar problems will arise, if
the name of your company will coincide or will be similar to the name of the
public or governmental organizations. Additional explanations will have to di-
rect to Companies House if you have decided to use in the name of your pri-
vate limited company a word «group» or «international». It is considered, that
such form of managing is intended first of all for conducting fine or average
business. Any instruction on global character of activity will demand a sepa-
rate substantiation.

The name of a private company should terminate always in a word «Lim-
ited»; in the business documentation it is supposed to use the reduced writing
«Ltd». The name of a public limited company must end with «Public Limited
Company» or the abbreviation «PLC».

The formation documents are: a memorandum of association; articles of as-
sociation; Form 10; Form 12. When forming a community interest company
(CIC) the following documents are required in addition to those listed above: a
community interest statement; an excluded company declaration. A memoran-
dum of association sets out: the company's name; the region where its
registered office is situated (in England, Wales or Scotland); its objects (what
it will do). The object of a company may simply be to carry on business as a
general commercial company. Other clauses to be included in the memoran-
dum depend on the type of company being incorporated.

Such document as Articles of association sets out the rules for the running
of the company's internal affairs.

Form 10 gives details of the first director(s), secretary and the intended ad-
dress of the registered office. As well as their names and addresses, the com-
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pany's directors must give their date of birth, occupation and details of other
directorships they have held within the last five years. Each officer appointed
and each subscriber (or their agent) must sign and date the form.

Form 12 is a statutory declaration of compliance with all the legal require-
ments relating to the incorporation of a company. It must be signed by a solici-
tor who is forming the company, or by one of the people named as a director
or company secretary on Form 10. It must be signed in the presence of a
commissioner for oaths, a notary public, a justice of the peace or a solicitor.
Form 12 must be signed and dated after all the other documents are signed and
dated. This is because Form 12 confirms that all other registration require-
ments have been completed.

All company formation documents are subject to certain checks including
checks of prospective officers against the Disqualified Directors' Register. But
the registrar doesn’t survey the form and the tenor of the registration docu-
ments. But, as it has been already marked, the company lawyer, the director or
the secretary must personally sign a special declaration (called Form 12) in
which he guarantees the accordance of the mentioned papers to all the re-
quirements of law. The British registrar actually uses the principle of post-
registration check. It means that Companies House selectively verifies the
formation documents of already incorporated companies. If any mistakes are
found, the company will be simply dissolved. In this situation the law prohib-
its the incorporators to create other companies. The sanction is strict, but effi-
cient. So, it goes without saying, that all the registration documents are com-
posed extremely attentively.

The standard registration fee is £20. The premium service which provides
incorporation on the same day as it receives the formation documents, if they
are hand delivered before 3 p.m., costs £50. For users of the Software Filing
service, the standard fee is £15 and the premium same-day service is £30. To
be able to incorporate electronically, you must either purchase suitable soft-
ware or develop your own software. It is important to mention that accelerate
formation and the electronic one aren’t admissible. After successful check of
the name 5-6 working days on registration of the certificate on registration
(Certificate of Incorporation) are required approximately. However, as it has
been already mentioned, for an additional payment accelerating the procedure
of registration of the company for one day is not excluded.

Well, in comparison with Great Britain, the process of creation of legal
persons in the Republic of Belarus is more complicated. Making this compari-
son, I can mark the following aspects. The state registration of legal persons in
Britain is fulfilled by a single organ of government. As a matter of fact, it is
efficient to borrow this rule in our legislation. The British registrar doesn’t use
the preliminary legal check of the appropriate documents (it is substituted by
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the selective post-registration examination), and the Belorussian registrar
does. From my point of view it isn’t necessary to introduce this practice in
Belarus because it may lead to the violation of law. The procedure of registra-
tion in Britain takes 5-6 working days. For an additional fee it is possible to
registrate a company in 1 day. As for our Republic this process generally takes
about 1 month (in some cases this term can be prolonged till 2 months). But
our legislation is constantly being modified: on the 10th of April 2006 the ap-
propriate Decree of the President was changed. In particular, the general term
or state registration of legal entities will be reduced to 20 days and moreover
the principle of «single window» will be introduced. Both, Belarus and Great
Britain don’t have a single source of legal regulation of company formation
matters.

AKTYAJIBHBIE ITPOBJIEMbBI COBEPHIEHCTBOBAHMUS ITPABO-
BOI'O PETI'YJIMPOBAHUSA CO3JAHUA IOPUINUYECKHUX JINIL]
B PECIIYBJIMKE BEJIAPYCb

A. II. IlleBuenko

N3yuyenue nopska co3panus opuandeckux ui B PecnyOnuke benapych
MPEICTABIIICT HECOMHEHHBIM Hay4YHBIA W MpakThueckuit umHTepec. [loTped-
HOCTh B OoJiee JIeTallbHOM, TOJIHOW U BCECTOPOHHEH pa3pabOTKe HACTOAIIEH
TEMAaTUKH B 3HAYUTEILHON CTETNIEHU MPOJUKTOBaHA MPAKTUKOM, MO0 Mpole1y-
pa 0O0pa3oBaHUs OpraHu3aliii B HaIlleM roCyJapCcTBE, HA MOW B3I, HYK/Ia-
€TCS B CYIIIECTBEHHBIX M3MEHEHUSX. TakuM oOpa3om, HaJUIO aKTyaJbHOCTb
BBIPAaOOTKH HAa TEOPETUUECKOM YPOBHE HamboJiee mpuemiemoro ais bemapycu
IOpUINYECKOTO0 MEXaHHW3Ma PErIAMEHTHPOBAHMS YKAa3aHHOTO IMpoIEcca Ha
JAHHOM JTalle €€ Pa3BUTHUS.

Kak m3BeCTHO, €IMHOTO 3aKOHOJATEIBHOTO aKTa, MOCBAILICHHOI'O IPaBo-
BOMY PEryJIMPOBaHUIO MPOIEAYypbl 00pa3zoBaHus opraHu3aiuii B PecmyOiuke
benapyce, He cymectByeT. OCHOBOIONAralOUEe MOJ0KEHUSA, KOTOPBIE PET-
JTAMEHTUPYIOT HACTOSIIYI0 TPABOBYIO MPOOJIEMy, COAEPKHT | 'pakmaHCKuit
KOJIeKC. /[aHHBIE CTEpKHEBBIE Hayajla Pa3BUBAIOTCS U KOHKPETU3UPYIOTCS B
IEJIOM KOMILJIEKCE HOPMATUBHBIX aKTOB 00 OpraHu3alusx OTACIbHBIX BUIOB.
[IpencrapisieTcst palMoHATBHBIM pa3padoTKa U MPUHATHE JBYX 3aKOHOB O pe-
ructpaiuu. OAUH pacnpocTpaHsicss Obl HA KOMMEpPUYECKHE OpraHu3aluu, a
BTOPOI peryJupoBall Obl YUPEKJICHHE HEKOMMEPUYECKUX IOPUANYECKUX JIUII.
Takue 3akoHBI 3aKpenuiau Obl OCHOBHBIE MPUHIUIIBI U CKOMIIOHOBAJIU «pa3-
OpocaHHBIC)» 0 Pa3IMYHBIM 3aKOHOJATEIHHBIM aKTaM MPABOBbIE HOPMBI, KOTO-
pBI€ PETIIAMEHTUPYIOT BOIPOCH 00pPa30BaHMsI COOTBETCTBYIONIUX OpraHU3aIui.

Crnenyrouryto npoOiemMy MpeACTaBIsIET MHOr00O0pa3ue perucTpUpPYIOIIUX
OpratHoB. Buautcs BecbMa pa3yMHBIM CEMb CYHIECTBYIOIIMX TAKUX OPraHOB
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