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OUEHOYHDbIE NMOHATNA B HOPMOTBOPYECTBE:
CP/IBHNTEMbHO-peTpoCcUMeKTUBHbLIV aHanund

KacuaHeHko I1.B., IHCTUTYT napnamMmeHTapusma
N NpeanpunMMaTenbCTBa

BO3HMKHOBEHME HOBbLIX (DOPM COLMa/IbHOIO B3aMMOLENCTBUA  CTaBUT
NMPOBGAHMY BO3MOXHOCTU PerynnpoBaHns LeACTBUTENIbHOCTU INLWb C MOMOLLbHO
abCo/MOTHO-0Npee/ieHHbIX HOpM. PaHee Apyrux npo6nieMy HeonpeneneHHOCTU
B MpaBe MOAHANN Yy4yeHble M unocodbl 3noxu BospoxaeHusa. Bbixog Ha
npefenbHbIl - ypoBeHb abCTpakuyuMy psga  MpaBOBbIX HOPM  [an  CU/bHbIRA
MMMYNbC Pa3sBUTUIO BCEro 3aKOHOAAaTeNbCTBa, Bbl3BaB MAacCy HapeKaHWi HacueT
«Kay4yKOBOCTM» MNpasa M-Ba NPUMEHEHUSA OLLEHOYHbIX MOHATWIA [1, c. 116].

CoBpeMeHHass npasBoBas [eWCTBUTENIbHOCTb HC MOXET CYyLecTBOBaThb
060c06/M1eHHO OT npownoro wu 6yaywero. [lo3aTomMy [An8  BbISBNEHUS
3aKOHOMepHOCTEW W OnpefeneHns TeHAEeHUWIA WCMNOb30BaHMA OLEHOYHbIX
MOHATMIA B COBPEMEHHOM 6enopyCcCKOM 3aKOHOAATe/IbCTBE  Heob6XoaMMO
nccneaoBaTh AaHHYH Mpob6/ieMy PeTPOCNEKTUBHO.

icnonb3oBaHMe OUEHOYHbLIX MOHANN'! ObINO WM3BECTHO MpaBy C CaMbiX
paHHMX 3TanoB ero pas3suTuA. 1lepsble HOPMbI C OLEHOYHbLIMW MOHATUAMWU MOXKHO
BCTPETUTL YyXKe B 3akoHax Xammypanu. 3akoHbl XII Tabnuy 3akpennsnu takue
OLIEHOYHbIE MOHATUA KaK; «B6eCX03fMCTBEHHbIN rpaXKAaHUH», «UCKIHOUYNTENIbHOE
YPOACTBO», «3/1ada necHa» [2, ¢.5,6,10]. MOXHO cKasaTb, YTO B PUMCKOM MpaBse
eCTeCTBEHHOe MNpaBO MPOHWKaNo B MO3UTUBHOE Yepe3 OLEHOYHbIe MOHATUS.
Hapogbl 3anagHoi EBponbl 0  peuenuyuMy  PUMCKOrO rnpaBa YMpaBas/InCh
cBOeoOpasHbIMM  (PpaHKO-repMaHCKUMKN HOPUANYECKMMU Hadanamu. B TekcTax
Cannueckoir npasfbl, CakCOHCKOW, AsemanHCcKoh W npasabl bypryHaos
OLEHOYHbIEe MOHATUA U TEPMUHbLI HE BCTPEYaKTCA, 38 UCKIKUYEHNEM MOOXKEHUS
rnasbl 1 Cannyeckoil npasfpl; «eCnn XXe KTO, Bbl3BaBLUM APYroro Ha cyf, caM He
SBUTCS M €C/IN ero He 3aJepPXXUT Kakoe-1mbo 3akoHHOe npenatcTeue» [3, ¢. 240].

Pa3BuTMe 0eflopyCcCKOro 3akoHofaTe/lbCTBa B pakKypce WUCMNo/b30BaHMA
OLEHOYHbIX TMMOHATUA W TEPMWUHOB WMeeT T[y60Kue Kopnu. HopMaTUBHbLIM
MPaBoOBbIM aKTam Yy [APeBHMX CnaBfH Oblna npucywia Ta >Xe AeTanbHOCTb
PerynnpoBaHus, YTo U B APYrMX CTpaHax mupa. ATO 6bII0 CBA3AHO C TEM, YTO
BO3HMKHOBEHMe MpaBa OblN0 00YCNOBMEHO Pa3BUTUEM CUCTEMbl COLMaNbHOIO
perynnupoBaHunda, B TpoLecce KOTOPOK MpasBuna MNOBeAEHUS BO3BOAM/IUCH
B0OO6LLe06s3aTe/IbHbIE OpUANYecKne Hopmbl 110 Mepe pa3BUTUS 3aKOHOAATe/IbCTBA
Ha 6eN10PYCCKMX 3eMASAX Nepuofa CpeHeBEKOBbS, MOXHO MPOCNeANTb YBENNYEHNE
ynucna BBOAWMMBIX B MPaBOBble AOKYMEHTbl OLEHOYHbLIX MOHATUA U TEPMUHOB.
CynebHuk Kasnumupa 1468 r. n CtatyThl BKJ/1 1529, 1566 v 1588 rr cny»aT ToMy
NOATBEPXAEHNEM.

B HoBOe BpeMs MNPOUCXOAAT BaXKHble M3MEHEeHMA BCEX Cgep XU3HU
obuwecTBa. BMecTe ¢ npaBoOM COBEPLUEHCTBYHOTCA W NPUeMbl OPULANYECKON
TEXHUKWN. 3aKpensieHne HOpM, cofepXalimMX OLEeHOYHbIe MOHATUA, NEPEXOANT
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Ha KOHCTUTYUMOHHbIA ypoBeHb (Hanpumep, P, 1 c1.3 KoHcTutyunum CLUA
1787 1. - «BecTn ceba 6e3ynpeyHo»). HaumHaa co BTOPOM MOIOBUHBLI XX B.
HaMeTUNoCb YBENNYEHNE YuC/la HOPM, CoAepXKalwnx OLEHOYHbIEe MOHATUA BO
BCEX OTpacnax npaea. Habnwogaetcd Hannyve TeHAEHUUW K pacluMpPeHunto
MCMONb30BaHNA OLEHOYHBbIX TMOHATUA B PErynaTUBHOW Cepe U K CY>XXEHUH
OTHOCUTENbHO-0NpPeAeNeHHbIX HOpM B OXPaHUTENbHbIX oTpacnax
COBpPEMEHHOr o npasa.

icnonb3oBaHne OLEHOYHbLIX TMMOHATUIA B MNPaBOBOM  PerynnMpoBaHuu
00bEKTUBHO MnpegonpefeneHo n HeobxoaumMo. pu COOTBETCTBYHOLWMX YCNOBUAX
OHW NpuAarT OnpefeneHHY CTerneHb CTabUIbHOCTU, ABNSAKOTCA CBOEOOPa3HOW
CBA3KOM HOPMAaTMBHO-MPaBOBOro opmann3ma n npakTUYeCcKomn XU3HMW.
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