
 206

ADOPTION OF CHILDREN BY THE SAME-SEX COUPLES IN LEG-
ISLATION OF FOREIGN COUNTRIES 

D. Kovalyova 

Belarusian State University, Minsk; 
dkovaleva74@gmail.com; scientific supervisor – I. I. Makarevich 

The article is devoted to the problem of adoption of children by the same-sex couples in 
legislation of foreign countries. The author conducts an in-depth analysis of different mod-
els of adoption of children by the same-sex couples according to the legislation of various 
states. There are given statistical data on the legalization of this type of adoption in differ-
ent countries.  
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Modern development of assisted reproductive technologies, as well as 
changes in family forms such as liberalization of attitudes towards same-sex 
unions, put on the agenda the issue of legal regulation of relations in families 
created by two persons of the same sex, bringing children together. The real-
ity of such families and the need to protect the interests of the children who 
are brought up by the same-sex couples is gradually recognized at the interna-
tional level. 

There are many different opinions, both for and against legitimization of 
this adoption but the fact is that this procedure exists. 

Same-sex couples who are married or are in another form of registered 
partnership have equal rights with heterosexual couples in the adoption of 
children, including the right to joint adoption of a child in the   states, which 
are demonstrated in Table 1. 

In some countries, joint adoption is allowed only at the regional level (Ta-
ble 2). 

In a number of countries, one of the partners has the right to adopt the 
child of his partner (Table 3). 

In the legal literature there are determined three possible models of raising 
children in alternative families: genesis, functional and adaptive. 

Genesis model determines that both same-sex parents are simultaneously 
recognized as legal parents of the child without passing the adoption proce-
dure. 

Also, in the practice of applying the genesis model, a theory of multi-
parentage may appear, what can be demonstrated in the following case. 
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Table 1 
Joint adoption 

№ Country Legalization 

1 Australia (excluding the Northern Territory) 2002–2017 
2 Andorra  2014 
3 Argentina  2010 
4 Austria  2016 
5 Belgium  2006 
6 Brazil  2010 
7 United Kingdom: 

England  
Wales  
Scotland  
Northern Ireland 

 
2005 
2005 
2005 
2013 

8 Germany  2017 
9 Denmark  2010 

10 Greenland  2016 
11 Faroe Islands  2016 
12 Israel 2008 
13 Ireland  2016 
14 Iceland  2006 
15 Spain 2005 
16 Canada 1999–2011 
17 Colombia 2015 
18 Luxembourg 2015 
19 Malta 2014 
20 The Netherlands 2001 
21 New Zealand 2013 
22 Norway 2009 
23 Portugal 2016 
24 USA  1993–2016 
25 Uruguay  2009 
26 Finland  2017 
27 France  2013 
28 Sweden 2003 
29 South Africa 2002 
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Table 2 
Joint adoption at regional level 

№ Country Legitimization 
1 Mexico: 

• The Capital Federal District (2010) 
• Coahuila  
• Campeche  
• Colima 
• Michoacan  
• Morelos  

 
2010 
2014 
2016 
2016 
2016 
2016 

2 British Crown Lands and Overseas Territories: 
•    The Isle of Man  
•    Jersey  
•    Gibraltar  
•    Bermuda  
•    The Pitcairn Islands  
•    Guernsey  

 
2011 
2012 
2014 
2015 
2015 
2016 

Table 3 
Adoption for one of the partners 

№ Country Legalization 
1 Estonia  2016 
2 Italy  2016 
3 Switzerland 2018 

So, in the case of D.W.H. v. D.J.R. (Alberta, 2009), two same-sex couples 
were involved in the dispute – a pair of men (H. and R.) and a pair of women 
(D. and CS), and two children, the girl S. and boy N. Both children were con-
ceived with the help of artificial insemination using gametes R., and then born 
D. The girl was brought up in the family of men, the boy in the family of 
women. The court has established many circumstances that testify to the emo-
tional and material involvement of all four adults in the process of pregnancy, 
the birth and upbringing of the child. However, then the male couple disinte-
grated, R. did not allow H. to see the girl, so H. applied to the court, demanding 
an order giving him the right to contact as a parent with a six-year-old S. 
Guided by the interests of the child, the court granted the claim: R. was recog-
nized as a parent with custody, and D. and H. – parents with the right to visit. 

Functional model. For LGBT women, in the United States for non-
biological mothers of children born in a same-sex family, two options are 
available: the first is what we have designated a genesis model, the second as-
sumes that the court determines the possibility of conferring a formal status 
on a woman actually fulfilling a parental role with respect to the child.  

Thus, in the framework of the functional model of empowering a non-
biological mother with parental rights (for custody, for attending a child, etc.), 
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the behavior of this woman in relation to the child and the relationship actu-
ally formed in the family are examined. In these cases, a special status is rec-
ognized for a non-biological mother –  in loco parentis of a psychological 
parent or de facto parent. 

The adaptative model presupposes a “secondar” [1], after birth, empow-
erment of the non-biological parent of the child with a formal status through 
the construction of the so-called “step-parental adoption / msecond-parent 
adoption” [2]. That is, the child is born in one-sided family, the biological 
one, and the second one after the birth is added. 

In a number of US states, the adaptation model is developed through judi-
cial practice. Unlike the United States, in Europe (Andorra, Belgium, Ger-
many, Denmark, the Netherlands, Finland), the adaptation model is enshrined 
in legislation: it directly establishes the possibility of intra-family adoption in 
same-sex families. 

This model can exist along with a broad understanding of marriage, paral-
lel institutions of marriage and partnership (cohabitation), understood as a 
form of relations between people of any gender, and also in the conditions of 
securing only one legal form of relations (partnership) that is available to 
same-sex couples. Thus, the implementation of the adaptation model is a kind 
of transitional stage of development and recognition of the rights of homo-
sexual people, preceding the full equalization of the legal status (the genesis 
model) and, as a rule, following the legal recognition of the relationship be-
tween same-sex partners. 

Thus, the development of ancillary reproduction, as well as the gradual 
recognition of the possibility of the existence of different life styles and forms 
of family relations, leads to appropriate legal changes. An increasing number 
of countries are consolidating certain methods of legal recognition of relations 
existing between a non-biological parent, a partner of a legal parent, and a child. 
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