MOJIENIA, MPOMBINIJICHHOTO o0pasia JEeUCTBUS JOOPOCOBECTHOTO JIMIICH3WATA W
WHBIX JIUL, TOJYYUBIIUX OT HETO N300pEeTeHrE, MOJIE3HYI0 MOEIb, MPOMBIIICHHBIN
oOpasell, OXpaHseMble MaTEHTOM, MPU3HAHHBIM HEACHCTBUTEIBHBIM, HE
MIPU3HAIOTCS] HAPYIIEHUEM IIPAaB TPETHUX JIUID).

B 3akoH 0 TOBapHBIX 3HaKax MPEIJIAracTCs BHECTU U3MEHEHHS CIIEAYIOIIETO
conepkanus: «JIMIEH3MOHHBIE JOTOBOPHI, 3aKIOUYEHHBIE 10 IPUHSITHUS PELICHUS O
MPU3HAHUU HEACHUCTBUTENBHBIM IPEIOCTABICHHS MPABOBON OXpaHbl TOBAPHOMY
3HaKy, COXPAHSIOT CBOE JICCTBUE B TOM Mepe, B KAaKOW OHM ObLIA MCIOJHEHBI K
MOMEHTY TpuHATUS peuieHus. [lpu >ToM mpu3HABaeMble MCIOJIb30BAHUEM
TOBAPHOTO 3HAaKa JEHCTBHS JOOPOCOBECTHOTO JIMIIEH3MAaTa M HHBIX JIHII,
MOJYYUBIINX OT HETO TOBAp, HA KOTOPOM KCIOJIb30BaH TaKOW TOBAPHBIN 3HAK, HE
MPU3HAIOTCS] HAPYIICHUEM TIPaB TPETHUX JIUID).

Kaszeii H. M.
INPABO HA OPUIMYECKYIO ITIOMOIIb U ITIPOBJIEMbI
EE IOCTYIIHOCTHU B TPAYXKIAHCKOM CYA0OIIPOU3BO/ICTBE

benopycckuii rocy1apCTBEHHBIA YHUBEPCUTET
np. HezaBucumoctn, 4, 220030 Munck, benapycs, i_kazei@mail.ru

Cratbst 62 Konctutyuu PecnyOnuku benapych 3akpenuiia mpaBo Kaxaoro
Ha MOJy4YEHUE IOPUANYECKON MTOMOIIH, a B CIy4asX, MPEeTyCMOTPEHHBIX 3aKOHOM,
IOpUIMYECKasl MOMOIIb OKa3bIBAETCS 3a CUET TOCYAApCTBEHHBIX CpeAcTB. JlaHHOE
MOJIOXKEHUE  SBISETCS BAXKHOM TapaHTMed oOecreueHus U peaau3aluu
JOCTYITHOCTH MPaBOCYIHSL.

[TockonbKy obecniedeHue peanu3aluy JaHHOTO I[paBa TOCYAAapCTBO B
OCHOBHOM BoO3Jlaraet Ha ajasokatypy, O.JI. JlroOuu crnpaBeyinBO OTMEYaeT, 4To
«...1mpo0JeMa OKa3zaHHs IOPUIMYECKOM MOMOIIM HEUMYLIMM Tak U HE Halljia
yAQ4HOrO0 W TOMJIMHHO crpaBemnuBoro pemenus» [l1]. Tak, ct.28 3akona
Pecniyonuku  benapych «OO0 agBokaType U aJBOKATCKOW JIEITEIILHOCTH B
Pecniybniuke bemapych» mpemycMarpuBaeT TOPSAIOK OKa3zaHUS OECIUIaTHOMN
IOpUJIMYECKON TTOMOIIM aJBOKaTaMU OIPEAEIECHHBIM TpynnaM rpaxiaaH U IO
ONpeeNeHHbIM KarteropusiMm nief. OTCyTCTBHE [JIsi MaJOMMYIIMX TpaskIaH
BO3MOYKHOCTH OOpaTUThCSA 3a OECIIaTHOW IOPUIUYECKON MOMOILIBIO MO JPYTUM
KaTeropusiM JieJl CBOJIUT Ha HET UX MPaBo Ha JOCTYI K MpaBocyauto. B yacTHocTH,
JOCTAaTOYHO TPYJIHO oOO0XanoBaTb B CyJ O3 TOMOIIM IOpUCTa JEHCTBUSA
(6e3nelicTBUE) TOCYAAPCTBEHHBIX OPTaHOB (JIOHKHOCTHBIX JIUIT)], 3alIUTUTH B CYJIE
paBo Ha 00pa30BaHUE, HA OXPAHY 3[I0POBbsS U JIpyTUE IpaBa.

[IpencraBnsieTcsi, 4TO JJIsl HAUIErO rocyJapcTBa PacIlIUpPEHUE JOCTYIHOCTH
IOPUIMYECKON  IMOMOIIM  COLMAJIBHO  YA3BUMBIM  KATErOPHUsIM  HACEJICHUS,
Maj000eCTIEYeHHBIM TPaXKaaHaM MPHUOOPETaeT 0COOYI0 BaXKHOCTh. B CBsI3u ¢ 3 TUM
oOpaTUMCA K ONBITY PEIICHUs 3TOW MPOOIEMbI B HEKOTOPBIX CTPAHAX.

N3yuass paspemieHne paHHOTO Bompoca B Poccuiickont ®enepannu,
HeoOXxoaumMo o0patuTh BHUMaHMe Ha DenepanbHblii 3akoH «O OecraTHON
opuandeckon nomomu B Poccniickon @enepaumn». B HeM periiaMeHTUpPOBaH
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COCTaB YYaCTHUKOB TOCYIAapCTBEHHOW CHCTEMBl OCCIUIATHON IOPUIAMYECCKOM
MOMOIIY, TOPSJIOK MOJTYYEHUsI JAHHOW MOMOIIH, a TaKXe NEepeueHb CYOBEKTOB,
Hy)KJaomuxcs B Hel. Takum 00pa3om, rocynapcTBo 00s3a10Ch rapaHTHPOBATH
peanu3alyio mpaBa rpaxJaH Ha TOJydeHHE OecIIaTHOM KBadu(UIIMPOBAHHON
opuaudeckoil momomu. OJHAKO TaM HE PEIICHbl «...NMPOOJEeMbl OKa3aHUs
MaJOUMYIIUM  KBAJIM(DUIIMPOBAHHON  IOPUAMYECKOW  TOMOIIHU, IOCKOJBKY
COXpaHSIOTCS T€ K€ cjabble W HEeJOCTaTOYHble TpeOOBaHUS K JIUIAM,
OKa3bIBAIOIIMM OECIIaTHYIO HOPUAMYECKYIO0 MOMOUIb (HAJIWYHUE JIUIIb BBICIIETO
IOPUIMYECKOTO O00pa30BaHMs) W YYACTHHKAMU TOCYAAPCTBEHHOW CHCTEMBI
OecIUIaTHOM  IOPUIMYECKOM TOMOIIM  SBISIOTCS  <...> TOCYJapCTBEHHbIE
opuauaeckue Oropo» [2, c. 12]. Kak mokaszana npakTtka, (QYHKIIMOHUPOBAHHE
Takux Oopo MoTpeOOBaJO0 3HAYMTENbHBIX (UHAHCOBBIX 3aTpaT, KOTOpPbIE
HaIPaBJISAIOTCA Ha X MaTepUAIIbHO-TEXHUYECKOE 00ECIIEUeHHE U Ha OIUIaTy TpyJa
COTPYIHHUKOB. AJIBOKATBI K€ MOTYT y4acTBOBaTb B JAHHOM TIOCYJapCTBEHHOU
cucreMe OecIIaTHOM IOPUIMYECKONW MOMOIIM JIMIIb C YYETOM COIJIAIICHUN C
rOCy/1apCTBEHHBIMHU IOPUINYECKUMU OIOPO.

Cnengyer oOpatuTh BHMUMaHue Ha onblT PecnyOnuku ApmeHus B
IPEIOCTaBICHUU OECIUIaTHON IOPUINYECKON MMOMOIIM, II€ OCHOBHBIM CyOBEKTOM
€€ OKa3aHus SBJIETCS OOLECTBEHHBIN 3aIIUTHUK, T. €. aJIBOKAT, JEHCTBYIOIUN Ha
OCHOBE TPYAOBOI'0 JOTOBOPA, 3aKJIIOUYEHHOTO C IPEICceaaTeNeM ajlaTsl aJBOKATOB
(ct. 44 3akona PecriyOmku Apmenns «O0 anBokaType»).

[Ipu 3TOM MpaBOM MOTy4YEHHUs OECIUIATHON IOPUIAYECKON MTOMOIIU B paMKax
IpaXkJIaHCKOTO Mporecca 00JiagaroT: 1) 4ieHbl ceMel BOSHHBIX, MOTHOIIUX MpH
3ammre rpaHul] PecryOnuku Apmenusi; 2) mHBanuMumel 1-d u 2-U  rpymm;
3) ocyxieHHbIe; 4) WICHbl CEMEi, MMEIONIMX OaJll BBINIE HYJS IO CUCTEME
OILICHWBAHUs HEOOECHEYCHHOCTH ceMei; 5) ydacTHuKM Benmkoi OredecTBEHHOMN
BOIHBI W JIMIIa, yYaCTBOBABIIME B OCBOOOAMTENBHBIX ACUCTBUAX IO 0OOpOHE
PecniyOonuku  Apmenusi; 6) 6e3paboTHBIC; 7) OMMHOKHE IEHCHOHEPHI, &) IeTH,
ocTaBIIHEeCs 0e€3 poAuUTEIbCKOM omeku; 9) Oekenubl; 10) auia, HMEOIINE
BPEMEHHBIN BUJI Ha )XKUTEIHCTBO B PecniyOmmke Apmenust; 11) HernarexecnocoOHbIe
¢usznyeckue JMIa, M[OATBEPXKAAIOIIME COOTBETCTBYIOLUIMM 00pa3oM  CBOIO
HEIIATe)KECOCOOHOCTh;  12) MMma ¢ TICHMXMYECKUMH  pacCTPOWCTBAMH,
MpPOXOJSIME J€YEHUE B TCUXMATPUUYECKUX YUpexaeHusx (4.5 cT.41 3akoHa
PecniyOnuku Apmenus «O0 aiBokaType»).

Bwmecre ¢ tem, kak ormeuaer HO. B. Alipanerss, «...CIEAyIOIIMM [IaromM B
Pa3BUTUM HWHCTUTYTa OECIUIATHOM IOPUIWYECKOM MOMOINM B MPOLECCYabHOU
TEOpUH APMEHUH JOJIKHO CTaTh MPUHATHE OTIAEIBHOTO 3aKOHOJATENIBHOTO aKTa,
HAllpaBJICHHOTO HA  PEryJMpoBaHHME  BOIMNPOCOB  OKa3zaHWUs  OecriaTHOMN
IOPUIUYECKON TOMOIIM MAJIOMMYIIUM M COIMAIbHO HEOOECIEYEHHBIM CIIOSIM
Hacenenus» [3, ¢. 15].

[IpencraBisieT MHTEpPEC perjaMeHTalus MpaBa Ha HOPUIMYECKYIO NOMOIIb B
Peciyonuke Kazaxcran, tme 5 wronss 2018 r. mpunsT HOBBIM 3akoH «O0
aZBOKATCKOM JEATEIIBHOCTH M IOPUAMYECKOM IMOMOIIM». JIaHHBI HOPMAaTHBHBIN
aKT KOMIUIEKCHO PEIIAET BOIPOCHl OCYLIECTBIEHUS aJBOKATCKOW NEATEIbHOCTH B
rocyJapcTBE MW OKa3aHUS IOPUIMYECKOM IOMOIIM Ha BO3ME3JAHOW OCHOBE,
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OecriaTHOM rapaHTUPOBAHHOM TOCYIapCTBOM, a TAK)KE KOMILJIEKCHOM COIMaIbHOMN
IOPUIUYECKON MOMOIIHU. 37€Ch YETKO PEriiaMeHTHUPOBAHbI BOIPOCHl CYOBEKTHOTO
COCTaBa YYaCTHUKOB OKa3aHWs IOPUIUYECKON IMOMOIIM M IOJYYEHHS] TAKOBOM
noMoIyM Ha OecryiaTHOM OcHOBE; (OpMbl OKa3aHUs IOPUIUYECKOW MOMOIIM H
MOPSIZIOK €€ TMOJy4YeHHs. BriepBble Ha 3aKOHOJATEIBHOM YPOBHE PETYIUPYETCS
OKa3aHHe Ha JOOPOBOJILHONW OCHOBE KOMIUIEKCHOM COIMAIbHOM MOMOIIH, KOTOpast
MOKET ObITh OKa3aHa TAKXKe U aJJBOKaTaMHU.

CormacHo cT1.26 3akoHa Pecnyomukun Kazaxcran «OO0 aJBOKaTCKOM
JEATCIBHOCTH W IOPUIMYECKON TMOMOIIW» TapaHTUPOBAHHAS TOCYJapCTBOM
IOpUINYECKasi TOMOIIb B BUJIE MPABOBOTO KOHCYIBTUPOBAHHUS, & TAKXKE 3aIIUTHI U
MPEICTaBUTENILCTBA MHTEPECOB (U3MUECKUX JHI[ B CyJaxX MPEJoCTaBISIECTCS
UCTIIaM B COOTBETCTBUHU C T'PAKIAHCKUM MPOLECCYATbHBIM 3aKOHOJIATEIbCTBOM;
(bu3MYEeCKUM JUIAaM T10 BOMPOCAM B3bICKAHHS aTMMEHTOB, Ha3HAYEHUsS MEHCUH U
nocoOui, peaOunUTaUu, TOJYyYEHHUS CcTaryca OeXeHIla WIA OpajMaHa,
HECOBEPIIICHHOJICTHUM, OCTaBIIMMCS 0€3 TMONEYeHHUs poAuTeNiei. AJBOKATHl B
CIy4asiX HEOOXOJUMOCTH COCTaBJISIOT MHCHBMEHHBIE JOKYMEHTHI MPaBOBOTO
xapakrepa. ['apaHTUpPOBaHHYIO TOCyAapCTBOM HOPUAMYECKYIO MOMOIIb 3TH JIUIA
BIIpaBE MOJYy4YUTh Ha Tepputopur Pecrybnuku Kazaxcran He3aBUCMMO OT MecTa
YKUTEIIbCTBA U MECTA HAXOKIACHUS.

CrnemyeT OTMETUTh, YTO BO MHOTHX CTpaHax MPUHSTHI CIICHUAJIbHBIC 3aKOHBI,
JIETaJIbHO OMNKCHIBAIOIINE CHUCTEMY OPUAMYECKONM moMomU. Takue 3aKOHbI
JNEeUCTBYIOT B ABcTpanuu, benbruu, bonrapun, I['epmannun, Hwuaepnangax,
@paHiMM M B APYrUX CTpaHax. B 4YacTHOCTH, B HUX ONPENEIICHbl OCHOBHBIE
KPUTEPUU OKa3aHUs OECIIATHBIX MPABOBBIX YCIYT HACEJICHHUIO.

[IpencraBnsieTcsi, 4YTO MPUHATHE B HAIIEM TOCYJAapCTBE MOJOOHOTO 3aKOHA
MOCTY>KWJIO Obl OCHOBOIOJIATAIONIEH 3aKOHOJATENIbHOW TapaHTHEH TMpaBa Ha
OecriaTHYI0 IOPUAMYECKYI0 MOMOIb W TapaHTHUEH JTOCTYIMHOCTH MPAaBOCYAUS B
rpaXJaHCKOM CYJOIPOU3BOICTBE.
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