AOGoHEHT 00513aH BHOCHUTb IIIATEKU HIIH MPEJOCTABIATh HHOE UCIIOJI-
HEeHHe 10 a0OHEHTCKOMY JOTOBOPY HE3aBHCHUMO OT TOTO, OBUIO JIU 3aTpe-
0OBaHO MM COOTBETCTBYIOILIEE HCIOJIHEHHE OT MCHOJHUTENS, €CIU MHOE
HE MPeyCMOTPEHO 3aKOHOM MJIM IOTOBOPOM.

KoHcTpykumsi a0OHEHTCKOTO JJOrOBOPa OXBATHIBAET JIOTOBOPHBIC OT-
HOIICHHS, OTHOCSIINECS, HApUMep, K moapsay (oOciayxuBanue obopy-
JIOBaHMSI, KOMIBIOTEPHON TEXHUKHU U JIp.), OKa3aHUIO yCIyT (YCIYTH 3JIEK-
TPOCBSA3H, KOHCYJIbTAI[OHHBIE YCIYTH, IOPHUANYECKOE OOCITyKUBaHHUE,
MEIHITUTHCKOE 00CTyXIBaHNE, OyXTaNTepCKOe COMPOBOKICHHE U T.1.).

ITo cpaBHEHHMIO C OTOBOPOM BO3ME3HOTO OKa3aHHUs yCcIyr B abo-
HEHTCKOM JIOTOBOpE Ha aOOHEHTE JISKHUT OOS3aHHOCTh BHOCHUTH ILIATEKH
WM TIPEIOCTABISITh HHOE HCIOJHEHHE HE3aBHCUMO OT TOTO, 3aTpeboBaj
JIM OH COOTBETCTBYIOIIEE UCIIOJHEHHE OT UCTIOHUTEIIS.

HoBble 10roBOpHBIE KOHCTPYKLMH I'PAKIAHCKO-IIPABOBBIX OTHOILIIE-
HHUH 3aCiTy)KMBAalOT BHHUMaHHMSI NPU COBEPIICHCTBOBAHMH OOIIMX IMOJIOXKE-
uuit o moroope I'K Pecyonuku benapyce.

JINYHBIE HEMUMYIIECTBEHHBIE ITPABA U OBA3AHHOCTH
CYIIPYTOB 110 3AKOHOJATEJ/IbCTBY YKPAHHbI

JyTKo AJjleHa AJleKcaHApPOBHa,

JOLIeHT KadeApbl rpaXAaHCKO-ITPABOBBIX AUCIUIIINH
JIbBOBCKOI'0 TOCYZIapCTBEHHOI'0 YHUBEPCHUTETA BHYTPEHHUX Jie (T. JIbBOB),
KaHAUJAT PUANYECKHUX HaYK, JOLEeHT
mr1506_dutko@ukr.net

[IpaBOBBIM MOCIIEACTBUEM 3aKIIOYCHUs] Opaka SIBISETCS BO3HUKHO-
BEHHE Yy )KEHIIUHBI U MYXYHHBI [IPaB U 003aHHOCTEH CyNpyros, KOTOPbIE
MOoApa3ACJIAOTCA Ha JIMYHBIE HEUMYIIECCTBEHHBIC MW HMYUICCTBCHHBIC.
JInyHble HEMMYIIECTBEHHBIE NMPABOOTHOLIEHUS CYNPYrOB — 3TO yperyJsiu-
POBaHHBIE HOpMaMH CEMENHOTO ImpaBa OTHOIICHHUA IO MOBOAY JIMYHBIX
HECUMYIICCTBCHHBIX 6nar 1 UHTCPECOB JINII, 6pa1< MECXKIY KOTOPBIMU 3a-
KIIIOY€H B YCTAHOBJICHHOM 3aKOHOM IOPAAKE; HE MMCIOUINE DKOHOMHUYC-
CKOTO COJIICP)KaHUsS, TECHO CBSI3aHHBIC C JIMYHOCTHIO M HEOTACIHMEIE OT
Hee.

ITo cemeliHOMY 3aKOHOIATENBCTBY YKPaWHBI K JTHYHBIM HEUMYIIECT-
BEHHBIM OTHOCSITCS MPaBa: HA MAaTEPUHCTBO U OTIIOBCTBO; HAa YBaXKCHUE K
CBOCH WHAMBHUAYAIBHOCTH; Ha (DU3UYECKOEC M JIYXOBHOC pPa3BHUTHC, Ha
CMCHY (paMHJIVMH; Ha pacrpeielicHue 00sS3aHHOCTEH U COBMECTHOE pelle-
HHE BOIPOCOB XKHU3HU CEMbH; Ha CBOOO/Y U JIMUHYIO HEPUKOCHOBEHHOCTh
(ct. 49-56 Cemeitnoro komekca Ykpaunsl (nanee — CK Ykpaunusr).
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OCHOBHBIE M3 MEPEYHNCICHHBIX NPaB — 3TO IpaBa Ha MATEPUHCTBO U
OTIIOBCTBO. MaTepHHCTBO — 3TO OOecHedYeHHass 3aKOHOM BO3MOXHOCTh
JKCHIIMHBI OCYIECTBIATh PENPOAYKTHBHYIO (DYHKIMIO, HaAJIeKAIIM 00-
pa3oM cozaepKaTh AeTel W BOCIUTHIBATH UX B JyX€ YBaXKCHUs K IpaBaM U
cBOOOaM JpyTrHX JIfo/eH, JII00BH K CBOEH ceMbe, CBOEMY Hapoay, CBOEH
Poaune [1, c. 83]. [IpaBo Ha MaTepHHCTBO O3HAYACT, YTO HKCHIIUHA JTOJIK-
Ha UMETHb BO3MOXKHOCTH CBOOOIHO NMPUHUMATH PEIICHUS 0 peaji3alun
€€ PenpONyKTHBHOHN (PYHKIIMN — HACTYIUICHHE XXeJaTeIbHOH OepeMeHHO-
CTH M POKICHHUS JKEIATSIFHBIX AeTEH MM HCIOIH30BAHMIO METOIOB KOH-
TpaLenIuy, a B clTydac HACTYIUICHUS He3alUTaHUPOBAaHHON OepeMeHHOCTH
— BO3MOJKHOCTH €€ MPEPHIBAHUS B YCIOBHAX MPEIOCTaBICHUS JOCTYITHOM,
6e3omacHoii, 3 (HeKTUBHON U BHICOKOKBATU(PHUIUPOBAHHON MeTULINHCKOM
nomorty. [IpaBo Ha MaTEpHUHCTBO TaKXKe BKIIOUACT 00ECIICUEHHE YCIOBHUM
JUISL OXPaHbI 3JJ0POBbsI M )KU3HU MaTepy U peOEHKa BO BpeMs OEpeMeHHO-
CTH, POJIOB M TIOCIEPOIOBOrO mepuosa [2, ¢. 95].

[IpaBo Ha MaTEepHHCTBO CleXyeT MOHMMATh KaK MPaBO JKEHILIMHEL, a
HE TOJIBKO JK€HBI, KaK 3T0 yka3zaHo B cT. 49 CK VYkpaunsl: «Kena umeer
MpaBO Ha MAaTEPUHCTBO», XOTS, Kak pa3bscHsieT mpod. 3.P. PomoBckas,
TakuM 00pa3oM MOJYEPKUBACTCA BaXHOCTh Opaka, B TOM YHCIIEC W IUIS
nereit [3, c. 113]. [o Hamemy mueHwHto, 4. 1 ct. 49 CK Vkpauns! Bce xe
TpeOyeT m3MeHeHuil: «OKeHIHa WMeeT MpaBo Ha MAaTEPUHCTBO», IIO-
CKOJIBKY CYIIECTBYIOT pasiH4HbIC J>KU3HCHHBIC CHUTYaIlH, HampuMep,
JKCHIITMHA HE BBIXOJHT 3aMY’K 3a OTIa CBOEro peOeHKa, M B TAKOM Cllydae
OCTaeTcs HE3aIIMIIICHHON B aCMeKTe MOJHOW pean3alii CBOETO IpaBa Ha
MaTEepPHHCTBO.

Hapsny ¢ oxpaHoil MaTeprMHCTBa IrOCYJapCTBO OXpaHSAET U OTIOBCT-
BO, CO3/71aBasi COOTBETCTBYIOIINE YCJIOBHS AJIS peaju3allMy IpaBa Ha OT-
LIOBCTBO, KOTOPOE SIBJISETCS €CTECTBEHHBIM MPABOM MY>KYHHBI, JHIIUThH
KOTOpPOTO HEBO3MOXKHO HH 10 MOPAJIbHBIM, HH 110 MPABOBBIM KPUTEPHSIM.
OTLOBCTBO B IpaBe OMpeaeiseTcs Kak (pakT NPOUCXOXKICHUST peOeHKa OT
OIIPEZIETICHHOTO MY>KYMHBI, IOPHANYECKH 3aBEPEHHBII 3alUChI0 O POXKIE-
HUM peOeHKa B OpraHax rocyJapCTBEHHOH perucTpalii akTOB IpakIaH-
ckoro cocrossHust. CojiepkaHue MpaBa Ha OTLIOBCTBO IPEIOCTAaBIISIET BO3-
MOXHOCTh MYXXUHHE (MYXKY B IIEpBYIO O4Y€pe/ib) 110 CBOEMY YCMOTPEHHUIO
OMPEJIENATh CBOKO PENPOAYKTHBHYIO QyHKIMIO [4, c. 128-130], B uacTHO-
CTH, TIPaBO HAIPaBUTH CBOE IOBEJCHME Ha 3a4aTHe peOeHKa WM BO3AEP-
KAaThCS OT ITOTO.

Criemyer OTMETUTh M TOT MOMEHT, YTO TOJIBKO JKCHIIMHA (>keHa) Ha-
JIeNIleHa TIPaBOM Ha HCKYCCTBEHHOE TpephiBanne 6epemenHocTH. [Tpnu aTom
3aKOHOJATeIh OCTABISIET IOPUIAMUECKH Oe3paszIMIHBIM BOJCH3IIASHIE MY-
’Ka 10 peas3alny CBOSH pernpoayKTUBHOM (yHKINH, O4EBUIHO CBS3BIBAs
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9TO C TEM, YTO OCYILECTBJIEHHE abopTa TECHO CBS3aHO C IPaBOM Ha 3J10-
poBbe KeHIIUHBI [5, c. 71]. CkiansiBaeTcsi mapafoKcaibHas CHUTYyallus,
Kak oTMedaeT 3.B. PoMoBcKkas: « 1t MpoAaXu OJHUM U3 CYNPYroB aBTO-
MOOWIIS TpedyeTcsl coryacue APYroro, a BOMPOC O MPOBEAEHUH HCKYCCT-
BEHHOT'O MpepbIBaHUS OCpPEeMEHHOCTH JKEHa BIIPaBE pellaTrbh CaMoCTOs-
TenbHOY [6, ¢. 161]. Cuuraem HeoOxoaumbiM fomoaHuTh cT. 50 CK Vk-
panHBI YacThIO YETBEPTOH CIIEAYIOLIETo coaepxkanus: «Bompoc o mpose-
JCHUN HMCKYyCCTBEHHOTO NpEpPhIBaHHA OCPEMEHHOCTH JKEHBI JOIDKCH pe-
MIaThCSL C TINCHMEHHOTO COTJIACHS €€ MY’Ka», TaK KaK 3TO TPSIMO BBITEKACT
u3 4. 2 c1. 54 CK Ykpaunsl, B KOTOpOH yKa3aHO, YTO BCE Ba)KHEHIInE BO-
MPOCHI CEMBH JIOJDKHBI PEIIAThCsl CyNpyraMH COBMECTHO, Ha OCHOBE pa-
BeHCTBa. Eciy Takoe pelieHye skeHa MpUHAJIA €JUHOJINYHO, OHA, COTJIaCHO
4. 2 cT. 54 CK YkpauHbl, CYUTAE€TCS COBEPIIUBILEH IPOTUBOIPABHOE JCH-
CTBHE.

K nUYHBIM HEMMYIIECTBEHHBIM IIpaBaM OTHOCSTCA M ApPYyTue IpaBa
CYIIPYTOB, IPEAYCMOTPEHHbIE B CEMEITHOM 3aKOHOAATEILCTBE B COOTBET-
CTBYIOILIMX €r0 WHCTUTYTaxX, HAalpHUMep, IIPaBO Ha PacTOp)KEeHUe Opaka,
MpaBO Ha BOCIHTaHHE PeOCHKA; MPaBO OCHOPHUTH OTLOBCTBO (MaTepHUHCT-
BO); TIPaBO JaBaTh COTJIaCHE HA YCHIHOBJICHHE peOCHKA U IpyTHE.

K 0coOeHHOCTSIM OCYIIECTBICHHS JIMYHBIX HEMMYIIECTBEHHBIX IIPaB
CYNpYTOB OTHOCSITCS: CBOOO/a BBIOOpA JINIIOM COOTBETCTBYIOLIETO IMOBE-
JICHUs], OIpeZeTeHHbII 00beM aeecriocoOHOCTH, HEIOCPEICTBEHHOCTh
OCYIIECTBJICHHSI CBOUX IIPaB, HEBO3MOXHOCTb NPHMEHEHHUS HHCTHTYTa
npezacTaBuTenbeTBa. ONHAKO, CYHIECTBYIOT ONpPEENICHHBIE MPEEIIBl OCYy-
IIECTBJICHUS JIMUYHBIX HEUMYIIIECTBEHHBIX IPaB CYIPYroB. — OCYIIECTBIIE-
HHE TIpaB JOJDKHO OTBEYaThb MHTEPECaM CEMbH, — IPHU OCYIIECTBICHUU
MIPpaB HY>KHO BO3AEP)KUBATHCS OT JIeHCTBUI, KOTOpBIE HApyIIaIu ObI IpaBa
JIPYToro Cympyra, - MpH OCYIIECTBICHHM IpaB HEOOXOJMMO COOIOAATH
MOpaJIbHBIE OCHOBBI OOIIECTBA, - HAIMYHE BPEMEHHBIX I'PAaHHI] OCYIIECTB-
JICHUSI IIPaB.

Kpome nuunbIX HeumymiecTBeHHBIX npaB cynpyroB CK VYkpauHsl
orpezienseT 0053aHHOCTH HEMMYILECTBEHHOTO XapaKTepa, CyTh KOTOPBIX
3aKIII0YAI0TCS B TOM, YTO KaXKABIM U3 CYINpPYroB JOJDKEH HE MeUlaTh ApY-
TOMY OCYILECTBJIATh €0 IpaBa Ha MaTEPUHCTBO, OTLOBCTBO, YBAXEHUE K
CBOEH MHIWBHIYaJIbHOCTH, MOTydeHHE OOpa30BaHMs, MPOSBICHUE CBOMX
CHOCOOHOCTEH, BBIOOP MECTa MPOXKUBAHUS U TOMY HOJ00HOE.

Bpak co3gaer mis cynpyroB u ocoOyI0 JIMYHYIO OO0sI3aHHOCTH — HE
BCTYIIaTh B Apyrue OpadyHble MPaBOOTHOIICHUS BO BpeMs JCHCTBHS paHee
3aKIIOYeHHOTr0 Opaka. JIuio BIpaBe HAXOAWTHCA OJHOBPEMEHHO BO MHO-
TUX TPaXIAHCKUX, TPYIOBBIX, aAMUHACTPATUBHBIX M APYTHX MPABOOTHO-
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IIEHUH, HO HENb3s HaXOAUTHCS B HECKOJBKMX OpauHBIX IPaBOOTHOILCHH-
SX.

3aKoH BbIIENsAET 003aHHOCTH CYNPYTIOB, CBsI3aHHBIE C 3a00TOM O ce-
mbe. Tak, cormacHo ct. 55 CK Ykpaussl xeHa 1 My 00s13aHbl COBMECTHO
3a00THTBCS O IOCTPOCHUU CEMEHHBIX OTHOIICHUH MEXAY CO00H U qpyTrH-
MH 4WICHaMHU CEMbH Ha YyBCTBaX B3aHMMHOH JIIOOBH, YBa)KEHHS, JPYKOBI,
B3auMonomoIny. Kaxaplid U3 cynpyros o0s3aH yTBEpP)KIAaTh B CEMbE yBa-
JKEHHE K MaTepu U oTILy. JKeHa U My OTBETCTBEHHBI APYT Mepel APyTroM,
nepes APYTUMH WICHAMH CEMBH 33 CBOE MOBEICHHE B HEW, 00SI3aHBI CO-
BMECTHO 3a00THTBCSI O MaTepUaIbHOM 00CCIIEYEHHN CEMbBH.

CaHkuuil 32 HEBBIIOJIHEHUE CYNPYTraMH JUYHBIX HEUMYIIECTBEHHBIX
ob6szanHocTeit CK YkpauHbl mipsiMo He mpenycMmarpuBaeT. OHaKo, 370-
ynoTpebaeHne OAHUM U3 CYNPYTOB JUYHBIMU IIPaBaMU WM 0OSI3aHHOCTS-
MH, SIBHOE NpeHeOpeXeHHe WHTEpecaMu CEMbH, a TaK)Ke UTHOPHPOBAHHE
WIM BOCIPEISTCTBOBAHUE OCYIIECTBICHUIO IPYTUM CYIPYIOM €ro Jud-
HBIX HEHMYILECTBEHHBIX IPaB MOKET OBITh OCHOBaHMEM JUI PacTOpiKe-
HUs Opaka, a B psiJie Clly4aeB BJICUET JJIs CYNpyra-npaBoOHAPYLIUTENS OT-
pHULIaTeNbHBIC TOCIEACTBHA B HMMYIIECTBEHHOH cdepe (Hampumep,
YMEHBIICHUE ero I0JIH B OOLIEM HMYILECTBE B CIIy4Yae €ro pasaeieHus).

B ycnoBusix pa3BuThs OOIIECTBEHHBIX OTHOIICHWH JIMYHBIE HEUMY-
IIECTBEHHbIE IpaBa (B TOM YHCIIE IIpaBa CYNPYToB) MOTYT IOJBEPraThCs
M3MEHEHMSAM U TpeOOBaTh JalbHEHIIETO YCOBEPIICHCTBOBAHHS NX HOpMa-
TUBHOTO yperyJIUpOBaHUS.
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