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VICTIONHUTEbHAS BJACTD SIBJISIETCST TOCYAPCTBEHHOI HE3aBYICKMO OT TOTO, B UbMX PYKax OHA HAXOOUTCS — Mpe3ueHTa
VIV TIPEMbEP-MUHUCTPA, — ¥ HE3aBUCUMO OT TOTO, KacaeTcst OHa GyHAAMEHTaIbHbIX MHTEPECOB HAIIMM MJIM TOCYapCTBEH-
HO¥ monuTuKN. CucTeMa, Mpu KOTOPOii apJaMeHT MPMHMMAET 3aKOH, & MCITOTHUTETbHAS BJIACTh €ro VICIIONHSET, — QUKIMS.
Bo ®paHuum, Kak M B GOJBIIMHCTBE AEMOKPATUYECKMUX TOCYAApPCTB, TOCYIaPCTBEHHYIO TTOJIUTUKY OCYIIECTBIISIIOT TPaBU-
TebCTBO WM TIaBa roCyAapCTBa, KOTOPble 06peTaloT IETMTUMHOCTD B pe3y/ibTaTe BhI60pOB. ccienyeTcst BOIIPOC O TOM, KTO
KOHTPOJMUPYET UCIIOMHUTETbHbIe (DYHKIMYM TPABUTENbCTBA B 3aMaJHBIX JeMOKpaTHsax. O60CHOBBIBAETCS MbIC/Ib O TOM, UTO
BO (DpaHIly3CKOI CHCTEME OTBET MOXKET ITOKa3aThCSl HEOMHO3HAYHBIM: TTPe3UAEHTCKIE M 3aKOHOAaTeIbHbIe BbIGOPHI 2017 T.

OTPaXKAIOT ITOCTOSTHCTBO TUX CTPYKTYPHBIX 371eMeHTOB [Is1T0it Pecry6immKkm.

Kntouegoie cnoea: paspeneHue BiacTeil; MpaBUTeIbCTBO; MTAPJIaMeHT; OTBETCTBEHHOCTh; ®paHIusl.

Introduction

The executive power really is a governmental po-
wer. Whether it is in the hands of a President or a Pri-
me Minister, depending on the political regime, it re-
lates to the fundamental interests of the Nation or the
State’s policy. In practice though, the executive is never
actually in charge of executing tasks.

The system according to which the Parliament
votes the law and the executive enforces it, is a fiction.
In France, as in most parliamentary democracies, the
Government or the Head of the State decides the policy
of the State. It receives the legitimacy to do so from
popular elections. Majority rule, let alone institutional
differences, implies that the People choose who
occupies the seat of executive power. This choice can
be made indirectly, by electing delegates or directly, by
electing the President through direct popular vote.

To be able to conduct his policy, the executive must
receive support from the Majority in Parliament. This
means that the entity in charge of running the State’s
policy needs to be from the political family most
represented in Parliament. The role of the Parliament
is to assist him in his role, amend his projects, control
his action and make propositions. The Parliament plays
very little part in major political decision-making, and
it does not usually initiate actions.

The issue before us is to know who controls the
executive functions of government in Western demo-

cracies. In the French system, the answer can seem
ambiguous. When the President does not receive the
support of the Majority in Parliament, he lacks the
support necessary to conduct his political program. In
French, this is called “cohabitation”. In this situation
governmental power is unequally divided between
the President, who has an arbitration power, and the
Prime Minister, who actually conducts the policy
of the Nation. Since the year 2000, presidential and
parliamentary mandates have matched, which makes
it less likely for cohabitation to occur. A hierarchal
system, where the President, both elected by the
People and supported by the Majority in Parliament,
should now prevail over the diarchy of cohabitation.
This way, the President receives both legitimacy from
popular elections and the political means he needs to
actually carry out governmental power.

The current French political system was designed by
General de Gaulle in 1958 when the Fifth Constitution
was drafted. The 1962 political reform that establi-
shed presidential direct election by the people through
direct popular vote, more fully realized the spirit of
the Fifth Constitution. The 2000 reform, reducing pre-
sidential mandate to 5 years, made “cohabitation” less
likely to occur. Finally the 2008 reform completed this
prior evolution by subtly modifying the President’s
governmental function.

The distribution of governmental power

We have shown previously that both the President
and the Prime Minister have governmental power in
France. Nowwe should consider the Constitution’s terms
regarding this matter. The language of the Constitution
creates a fiction. However, it would be very difficult for
the Constitution to actually describe the reality of the
system in practice.
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Article 20 of the French Constitution states that “the
Government shall determine and conduct the policy
of the Nation”, and the Prime Minister shall direct the
actions of the Government (see French Constitution at
art. 21 (1958)).

Article 5 of the French Constitution provides that
“the President of the Republic shall ensure due respect
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for the Constitution. He shall ensure, by his arbitration,
the proper functioning of the public authorities and
the continuity of the State. He shall be the guarantor
of national independence, territorial integrity and due
respect for Treaties”.

Itisunquestionable that in practice, the distribution
of governmental power only corresponds to the Letter
of the Constitution in situations of cohabitation, which
has now become exceptional.

In fact,and as it should be, the President determines
the policy of the Nation and plays a role in its
enforcement. The Prime Minister’s mission to conduct
the policy of the Nation is limited by the extent that
the President’s initiative leaves him space.

If a modification of the constitutional text to ac-
count for the practice could be proposed: The Pre-
sident determines the policy of the Nation and the
government the way, except to adopt a presidential
regime, such a reform was likely to create serious
complications in the event of cohabitation by causing
conflicts. The President would still be in charge of de-
termining the policy of the Nation even though the
People indirectly denied its legitimacy. The Prime Mi-
nister would receive the People’s support through the
election of the new Majority in Parliament and would
be in charge of conducting the policy of the Nation,
decided by a President from another political family
then his.

Creating a new balance between governmental and parliamentary power

Acknowledging the importance of presidential ac-
tion in governmental power requires an analysis of the
President’s accountability for his actions. The increase
in parliamentary power instigated by the 2008 reform
conforms with the spirit of a classical parliamentary
regime. It gives Parliament the power to control Go-
vernment’s action. In addition, presidential action is
also affected by the reform.

Presidential unaccountability to Parliament. The
French President is not accountable to Parliament for
his actions. This principle is a traditional aspect of par-
liamentary regimes. However, since a lot of powers are
concentrated in the hands of the French President, this
unaccountability issue becomes questionable.

The fact that some of the presidential powers are
not subject to countersignature by the Prime Minis-
ter renders presidential unaccountability important.
Countersignature is usually a requirement in a parlia-
mentary system. However in France, the Prime Mini-
ster is not accountable to Parliament for any the de-
cisions the President takes without ministerial coun-
tersignature.

Those decisions the President has absolute pow-
er to take relate to actions that only he can take. The
President appoints the Prime Minister, he has the right
to start a procedure in Constitutional Council, and he
can also decide to enforce art. 16 of the Constitution
that gives him the right to exercise emergency powers
when the interests of the Nation are under serious and
immediate threat. The President may also declare the
National Assembly dissolved, or submit a bill to a refe-
rendum upon recommendation from the Government.

Despite these particular circumstances, the Presi-
dent still remains accountable to the People. This as-
pect of presidential accountability evolved over time.
General de Gaulle challenged his own legitimacy in
front of the People twice, when he made use of referen-
dum in 1962 and 1967. In 1997, President Chirac deci-
ded not to leave office after he declared the National
Assembly dissolved, and voters elected a Majority from
the opposite political family in Parliament.

With the possibility to run for office twice and be
his own successor, the President becomes accountable
to the People for his actions in the past, which will de-
termine in part, the outcome of the elections. It may
also be considered that the decision not to re-repre-
sent (as was the case for President F. Hollande) consti-
tutes the taking into account of a popular disavowal.

The 2008 Constitutional reform allows the Presi-
dent to appear directly in front of Parliament and com-
municate with both Houses, thereby increasing direct
communication between the President and members
of Parliament. The 2008 reform changes traditions, but
it still does not authorize Parliament to hold the Presi-
dent accountable to it for his political actions.

The Act adopted by the two Houses of Parliament
in 2007 created a new institutional presidential re-
sponsibility, changing the criminal-law status of the
President. The President can now be removed by Par-
liament sitting as the Hight Court when he has com-
mitted a “breach of his duties patently incompatible
with him continuing in office”. This decision requires
a majority of two-thirds of the members of the House
involved or of the Hight Court, which makes it impos-
sible for the President to be removed by one political
group only. The decision to remove the President is not
strictly speaking “criminal”.

In any event, since he was elected directly by the
people through popular elections, the President can
never be subrogated to Parliament.

The control of the governmental action by Par-
liament. The executive’s accountability to Parliament
is a kind of fiction, even in traditional parliamentary
regimes. The British Prime Minister and the German
Chancellor, who receive support from the Majority in
Parliament, really are more accountable to the polit-
ical party who appointed them, than to members of
Parliament. When the political majority is stable, the
Government is stronger. The new major role of Par-
liament is his power to control the Government’s ac-
tion. The old mechanism that used to allow Parliament
to challenge the Government has been replaced with
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subtle control techniques both more efficient and less
likely to disturb political stability.

On this issue, the 2008 reform relates to 1) the
framing of the presidential powers; and 2) the rein-
forcement of the traditional parliamentary power of
control on the Government’s actions.

The framing of the presidential powers. The 2008
reform allows Parliament to take part in some of the
President’s actions, such as the nomination of the
members of the Constitutional Council, establishing
thereby a direct relationship between the President
and the Majority in Parliament.

The 2008 reform imposes limits on successive pre-
sidential terms, restrictions on the presidential power
to grant pardons, and the President’s capacity to en-
force art.16 of the Constitution according to which he
can use emergency powers when the country is at risk.
Finally the reform does not authorize the President
to be the Head of the Supreme Council of Magistracy,
which is in charge of appointing magistrates and exer-
cises the disciplinary power.

This new framing of the presidential powers shows
that the increase in the President’s role is followed
with measures prohibiting an arbitrary use of those
new powers.

The reinforcement of Parliament’s powers to con-
trol the Government’s actions. The spirit of General de
Gaulle’s Constitution of 1958 was to go against the pri-
or Third and Fourth Republics (1870-1946) which gave
a lot of power to Parliament, weakening thereby the
executive.

The 2008 reform establishes back some of Parlia-
ment’s powers, making the Parliament stronger at the
expense of Government.

Now, bills submitted for parliamentary debate by
the Government appear in public sessions as amended
by the Commissions. The proposition first made by the
Government is not presented in public sessions. This
way, the Government loses some of his control over
public sessions’ agenda. The Government can only ex-
ceptionally present a text for vote in Parliament, under
art. 49-3C (Parliament can then either adopt the pro-
posed text or reject it, thereby voting Government out
of office).

This increase in parliamentary power did not pro-
duce the expected results, the previous practice and
the subordination of the Parliament to the executive
were not, in fact, called into question.

The principle of the control of Government’s action
by Parliament is mainly permitted by the Constitution,
and its enforcement is allowed by a newly adopted or-
ganic law. To be successful, the 2008 reform requires
members of Parliament to change their way of think-
ing and working, so that the control of the governmen-
tal action is real and not a mere masquerade taking
place on the empty benches of a careless assembly.

For these reasons, running performance test and ex
post control analysis of the enforcement of the law and
the efficiency of Parliament Commissions of Investi-
gation is a prerequisite for the reform’s success. The
new Constitution as amended, acknowledges the role
and power of the political group opposing the Majority
in Parliament. It is this opposing group that will have
to exercise the control over the Government’s action.
It seems however, that the amendment of the Consti-
tution alone will not suffice to change the mentality
and functioning of the parliament. Parliament must
rethink its mission and role.

Conclusions

The Fifth Republic is now confronted with a new
situation. The new President of the Republic was
elected outside the traditional party system and with-
out being guaranteed a parliamentary majority. How-
ever, it intends to restore the presidential function
and to follow the logic of the Fifth Republic. On the
occasion of the parliamentary elections of June 2017,
the new president obtained a very large majority in
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the National Assembly. A party that did not exist a few
months before gained a very large number of elections
with a very high rate of abstention, which shows on
the one hand the preponderance of the presidential
election and the importance of the voting system for
the Legislative elections in the institutions of the
Fifth Republic, even if this issue does not fall under
the Constitution.
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