Bo-Bropeix, B YIIK P® cdopmupoBaH camMOCTOSTENBHBIH YrOJIOBHO-
nporeccyanbHbii HHCTUTYT «Peabmmmrtanmss» (rin. 18 YIIK P®). B ykazan-
HOHN TJIaBe POCCHHCKMM 3aKOHOJATesleM OOBEAWHEHBI TPH Pa3sHOBHIHOCTH
0O0IIECTBEHHBIX OTHOIICHUH (IIPU3HAHUE JIMIA HEBUHOBHBIM; IIPAaBO HA BO3-
MEIIEHUE JIMIy UMYIIECTBEHHOTO U MOPAJIbHOTO BPEAa; BO3MEICHHUE BpeIa
nneiM Jiuiiam). B YIIK benapycu, HanpoTHB, peabunuraiys paccMaTpyuBaeT-
Ci HE B KauecCTBE CAMOCTOSTEIBHOTO IPOLECCYalbHOTO HMHCTUTYTa, a Kak
KOMIUIEKCHasl COBOKYIIHOCTb HOPM, OTHOCSIIUXCA K JAPYTMM HMHCTHTYTaM
(mpekpallieHue ena, OnpapaaTeabHbI IPUTOBOP | T. 1.).

B-tpetbux, B YIIK P® ocHOBaHMEM [1s1 BHIHECEHUS ONPaBAATEIbHOTO
MIPUTOBOpa SIBISIETCA Henpuuacmuocms nuna, a B YIIK benapycu, kak u B
VIIK PCOCP 1960 r. — neooxaszannocms €ro BUHBL. POCCHUCKUI MOIXOMI B
3TOH 4acTH B OOJBILIEH CTENEHU OTBEYAET 3aIlUTE IpaB U CBOOOJ YeloBeKa
(MHaYe MOIy4aeTcsl, YTO NMPH BBIHECEHUH ONPaBAATENIHHOTO IPUTOBOPA JIUIIO
BCE PaBHO BMHOBHO, HO IIPOCTO IOCYNapCTBO KOHCTATHPYET, YTO B YCTAHOB-
JICHHOM 3aKOHOM IIOpsIKE HE YJAJIOCh J0Ka3aTbh €ro BHHY). B koHeuHOM
cyere, JaHHOE TEPMUHOJIOTMYECKOE pa3iuyue He CTONb BaXKHO, TaK KaKk OHO
HE BJIMSET Ha 00BhEM IPEOCTaBIIEMbIX JIMILY NPaB B YaCTH WHCTUTYTa pea-
Ounmuranmy (00beM JAHHOTO MpaBa HE 3aBHUCHT OT TOTO, Ha KakoM W3
MpoIecCyaTbHBIX OCHOBAHHH JIUIIO OBLIO OMPABIAHO).

Taxkum 00pa3om, HECMOTpPS Ha CXOJCTBO POCCHICKOTO M OEIOpYyCCKOTro
YTOJIOBHOT'O TIPOIECcca, B MHCTUTYTE PeaOMINTAMK MEXYy HUIMH UMEIOTCS 1
3aMEeTHBIC PA3NIUUMs, OTPaXarollie HEOJAWHAKOBBIC 3aKOHOJATENBHBIE MOJ-
xonbl. Kaxnplii M3 HUX HMMeeT CHIbHBIE W cJalble CTOPOHBI, OTpaxas
cBOEOOpa3ue yroJoBHOTO CYAOIPOU3BO/ICTBA.

Poscko O. B.
PeaGuivTaliuoHHOE NPOU3BOJACTBO B CUCTEME
YroJIOBHOTO Ipoiecca

PaccmarpuBaroTes mpo0aeMbl peabUITUTAIINH JTUIL, TOCTPAAABIINX B PE3yJIbTATe
HEOOOCHOBAaHHOTO YrOJIOBHOTO MpeciefoBaHus. Beiapuraercs: uaes o HE0OXOIUMO-
CTH 3aKpeIUICHHs PeabHIUTAIHOHHOTO MPOU3BOJICTBA B KAYeCTBE CaMOCTOSATCIBHOM
CTaJIiH YTOJIOBHOTO IIpoIIecca.

CoBpeMeHHOE YTOJOBHOE CYJOIPOU3BOJCTBO SBISAETCA €AUHCTBEHHOM
u3 Bcex cdep NpaBONPUMEHHUTENBEHON AESTENbHOCTH, IJIe BTOPKEHUE TocCy-
JlapCTBa B JIMYHYIO JKU3Hb T'PaKAAaH CONPOBOXKIAETCS MPUMEHEHHEM CaMbIX
CTPOTUX OrpaHUYEHHH, 3aTParuBarOIIUX HE TOJIbKO UMYIIECTBEHHBIC MHTE-
pEecHI YeTI0BeKa, HO M €r0 MPaBo Ha JINYHYIO CBOOOAY M JAaXe XKHU3Hb. B cBs3H
C 3TUM TpoOJsieMa BOCCTAHOBJIEHUS IIPaB JIMIA, HEOOOCHOBAaHHO NPHUBIICUCH-
HOTO K YTOJIOBHOM OTBETCTBCHHOCTH, SBIAETCA OJHOM M3 Hauboiee
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aKTyaJIbHBIX B TEOPHU M NPAKTHKE YroJIOBHOro mpouecca. He ciyuaiino 3a-
mHTa OT HEOOOCHOBAaHHOTO OOBMHEHHWS WM OCYXICHHS BO3BEICHA
3aKOHOJATENIeM B PaHT 3ajad yroloBHOro mporecca (4. 2 ct. 7 YIIK), a co3-
JaHHBII B €r0 CUCTEME MEXaHH3M B BHJE 00ocobneHHOro B riase 48 YIIK
MIPOILIECCYATbHOTO MHCTUTYTa BO3MEIIEHHS Bpea, NIPUUYNHEHHOTO HE3aKOH-
HbIMH JI€MCTBUSIMU OpraHa, BEAYIIEro YroJIOBHBIA TIpoliecc, NpU3BaH
00eCTIeUNTh PEAOMIUTALIMIO TIOCTPAIABIICTO JIHIIA.

Bwmecre ¢ TeM aHanu3 npaBONPUMEHHUTEIFHOM PAKTHKU B JAHHOHU cde-
pe CBHIETENIBCTBYET O CYIIECTBEHHBIX NpOOJeMax IMpH pealn3ald HOPM
YTOJIOBHO-TIPOIIECCYAIBHOTO 3aKOHA. JleTepMHHAHTAMH TaKOTO MOJIOKCHHUS
BBICTYIAET IEJBIA IUIacT MpobieM, CBA3aHHBIX KaK C MIOHWMaHHUEeM ITPaKTH-
KaMH CYIIHOCTH W LEJIEBOTO MpEJHA3HAuUeHHs peadWiIuTanuu, Tak H
HECOBEPILEHCTBO 3aKOHOJATENbCTBA B JaHHOW cdepe. OnHON M3 OCHOBHBIX
MPpUYUH TTOCJICAHCTO, Ha HAIll B3IJIAJ, ABJIACTCA OTCYTCTBUE BHYTPUOTpPACIIC-
BBIX CBsI3eH paccMaTpuBa€MoOro IMnponecCyaJlbHOro MHCTUTYTa B CHCTEME
YTOJIOBHO-TIPOIIECCYAILHOTO 3aKOHA.

OO1mmenpu3HanHO, YTO YTOJOBHBIA MPOIECC, KaK CTaJWiHas CHCTEMa,
HUMEET CIO0XHYIO CTPYKTYpPY, OOYCIIOBJICHHYIO HAJIWYHEM I1OCIEI0BATEIbHO
CMEHSIOIIUX JAPYT Apyra 3TaroB MpoLeccyalbHO AesTenbHocTH. [Ipu sTomM
HAYaJI0 KaXKI0TO MOCIEAYIOMET0 OPraHMIECKH BBITCKAET U3 OKOHYAHUS TIpe-
apiaymero. TeM caMbIM  JOCTHTAaeTCs IOCIENOBATEIbHOE IOCTHIKECHHE
CTOSIIIIMX Mepe]] OPraHoOM, BEAYIIUM YTOJIOBHBIN TpOLIECC, 33/1a4 YTOJIOBHOTO
nporiecca. Bmecre ¢ TeM NMpUMEHUTENHHO K peadMInTanuy Mbl HabI0gaeM
cBOe0Opa3Hblii MpaBoBOM «Bakyym». CyTb B TOM, YTO TOCIE MpEKpaIleHus
YTOJIOBHOTO JieNia M0 PeadMINTHPYIOIINM OCHOBAHMSM WIIH ITOCTAHOBIICHHS
OIPaBIATEIIFHOTO HPUTOBOpa OpraH, BeXyHIMH YTOJOBHBIM mHporecc, Ipe-
KpalaeT CBOIO IPOIECCYAIBHYIO AESTEIbHOCTh, IOJjaras, 4TO YTOJIOBHO-
TIPOIIECCyalbHbIC OTHOILIEHUSI MCUYEPIIaHbl, a BOIPOCHI, CBSI3aHHBIE C peadu-
JIUTAIMEN HETPaBOMEPHO ITOCTPAAABIIETO JINIA JIEKAT B INIOCKOCTH JPYTHX,
CKOpee Tpa)kIaHCKO-TIPABOBBIX OTHOIIEHUH. M3yuenne 259 yromoBHBIX nen,
NPOU3BOJICTBO MO KOTOPHIM OBUIO TPEKPAIEHO MO PeadHIMTHPYIOUIUM OC-
HOBaHMSM, [OKa3alo, YTO HU B OJHOM M3 HHMX OPraHOM YTOJIOBHOTO
npeciieloBaHKs HE PACCMAaTPUBAJICS BOIIPOC O MIPU3HAHWY 32 JIUIIOM IIpaBa Ha
BO3MELICHUE BpeAa, Jake NPU HAIMYUM (PaKTOB MPUMEHEHHS K HEMY Mep
MIPOLIECCYAIbHOTO NPUHYXIACHUs. [IpakTHyeckn MOeHTHYHAs CUTyalus Ha-
OmromaeTcss W MPU MOCTAHOBJICHUM CyIaMM OIPaBIATENbHBIX IPHUTOBOPOB.
[TombITKy ycTpaHWTh YKa3aHHBIH HEJOCTATOK MPEANPHUHSI B CBOE BpeMs
[Tnenym Bepxoshoro Cyaa Pecnyonuku Benapycs, kotopsiii B 1. 13 mocra-
HoBJeHust oT 28 ceHTsops 2006 r. Ne 8 «O npakTHKe MOCTAHOBJICHUS CylaMU
OIpaBAATCIIBHBIX IMPUIOBOPOB» YKasaj, 4TO €CJIM UMCEIOTCA OCHOBAHUA JId
BO3MCELICHWA BpE€Aa, NMPUIUHCHHOTO HE3aKOHHBIMH }IeﬁCTBHHMH OpraHa, BeE-
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Iymero yronoBHbIH nporecc (ct. 460 YIIK), To cyx, mpoBO3IIacuB Ompas-
JATeNbHBII  TPUTOBOP, pAa3bsACHIET ONpPAaBAAHHOMY JIMIy HOPSAIOK
BO3MEIIECHUS] TaKOTO Bpela W BOCCTAHOBJIECHHS HapyIICHHBIX ITIpaB IOCIE
BCTYIUICHUS IPUTOBOpA B 3aKOHHYIO ciuty (cT. 462 YIIK). OT0 momkHO OBITH
OTPaXEHO B IPOTOKONE cyAeOHOro 3acemanusa. OIHAKO B MPaBOINPHUMEHH-
TEIbHOMN JACATCIBHOCTH CYAOB JaHHOC MNPEANMCAHUC TMPAKTHUYCCKU HE
UCIIOTHSIETCSI.

OTyacTi Takoe MoJIOXKEeHHE Aed 00YCIOBICHO HE TOJIBKO M HE CTOJIBKO
OBITYIOIINM Yy TIPAaKTHKOB CTEPEOTHUIIOM, YTO JJsl OOBHHSEMOTO Oosee yeM
JIOCTATOYHO TOTO, YTO B OTHOIICHHH HETO YTOJIOBHOE ITPECIICAOBAHUE IIpe-
KkpamieHo. CBOIO JIENTY BHOCHT YTOJIOBHO-TIPOIECCYANBHBIN 3aKOH, a TOUHEE
€ro HecoBepIIeHCTBO. Tak, Hanpumep, 4. 2 cT. 251 YIIK Pecry6nmxu bena-
pych OOs3BIBAET CIENOBATENsd M OpraH J[O3HAaHWA B IIOCTAHOBJICHHH O
MIpeKpaIleHNH MPeIBApUTENBHOTO paccieoBaHus UM YTOJIOBHOIO Ipeciie-
JOBaHUA PCIIUTH LICJ'[I)Iﬁ 6J'IOK BOIIPOCOB, OJJHAKO HHYCTO HE TOBOPUT O
cyap0e HenmpaBOMEPHO IMOCTPAAABIIEro JIMNA B Clydae NMPEKpamieHusl yro-
JIOBHOTO JIeJia TI0 peabMINTHPYIOIIMM OCHOBAaHMSM. B ciryuae npekpaineHus
MPOU3BOJCTBA 10 OCHOBAHUAM, YKa3aHHBIM B mil. 3 u 4 4. 1 cT. 29 VIIK Pec-
ny6muku benmapyce crnemoBarens 0053aH pa3bsCHUTH 10JI03PEBAEMOMY HIIH
00BHHAEMOMY MPAaBOBOW XapaKTep M MPABOBBIC MOCIEACTBHS NMPHUHSTHS Ta-
KOT'O PEIIECHNs], OTHAKO B OTHOLICHUH PEaOMINTHPOBAHHOTO JINIIA aHAJIOTHY-
HOW OO0S3aHHOCTH HE CYIIECTBYeT. BO3HMKaeT mapajoKcanbHas CHUTYallus:
OpraH, BeyIIHil yroJOBHBIN MpPOLECC, B CHIIy BO3JIO)KEHHBIX Ha HETO 3ajady,
yka3zaHHbBIX B 4. 2 cT. 7 YIIK, nomkeH OpUHATH psii NPOLECCYaIbHBIX pelle-
HUHA peaOWIIMTalIOHHOTO XapakTepa N0 Yyke (PakTHUEeCKH OKOHYEHHOMY
YTOJIOBHOMY JICITy.

3aKOHOMEpEH BOIPOC: B paMKax KaKOH MporieccyanbHOH (OPMBI TOIIK-
HBl TIPUHUMAaTbCA PpEaOMIMTAIMOHHBIE PELICHUS W OCYIIECTBIISTHCA
peabuIATaIMOHHbBIE NEeHCTBHA? YTOJIOBHOE EIO, IO KOTOPOMY JIUIO OBLIO
MPU3HAHO HEBUHOBHBIM, IIPEKPAILEHO, a KAKOT0-JIN00 HHOTO 000COOIEHHOTO
CTaMIHOTO MIPOU3BOACTBA 3aKOHOM HE IPELYCMOTPEHO.

MoHO0 BO3pa3UTh, YTO MPOU3BOACTBO MO BO3MEIIECHHIO BPea OTHOCUTCS
K KaTeropuu OCOoObIX M JaHHas OO53aHHOCTH OpraHa, BeIyLIEro YroJIOBHBIN
npotecc, npeaycMorpera npeanucanusimu ct. 462 YIIK. Oanako ykazaHHast
HOpPMa TOBOPHUT O IIPU3HAHMM 3a JIMLOM IIpaBa Ha BO3MELIEHHE Bpejaa Ipu
HaJIMIMU OCHOBAaHMH, KOTOPBIE HAJ/IO €IlIe yCcTaHOBUTh. Ho naske mpu Hammumn
TaKOBBIX NTPABO HA BO3MEILICHUE Bpea MOXKET M HE BO3HUKHYTbh, HAIIpUMeEp, B
Cllyyae cCaMOOroBopa.

Takum 06pa3zom, MPHUHATHE PEaOIIINTHPYIOMIETO PEIICHHUS eIle He 03Ha-
4aeT aBTOMAaTHYECKOT0 HaJeJIeHHs JIMIa pacCMaTPHUBAEMbIM IPaBOMOYUEM, a
TpeOyeT COBEpILEHUs! OINPE/ICIICHHBIX MPOLECCyalbHBIX JEHCTBUI MO ero yc-
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TaHOBJICHHIO. B CBSI3M C 3THM HMHTEPECEH IOIXO0/ POCCHHCKOIO 3aKOHOAATe-
7, KOTOPBIM TpeliaraeT paccMaTpUBaTh BOIMPOCHL, CBS3aHHBIE C
peaOnnHTanyel, B 4aCTHOCTH BO3MEIEHIE UMYIIECTBEHHOTO Bpe/Ia, BOCCTA-
HOBJIEHHE TPYIOBBIX, JKWIMIIHBIX ¥ WHBIX IIpaB, B paMKaxXx CTaIud
ncnoiaeHus: npurosopa (ct.397 YIIK P®). Ograko ecnm Takoi MOIXOX
XOTh KakK-TO MOKHO OIlpaBAaThb Ipu peaGI/IHI/ITaLII/II/I Jiaa BCJICOCTBUE BBIHC-
CEeHUs ONpaBAATEIbHOrO IMPUTOBOPA, TO B Clydae IEPEHECEHHs] B CTaJUIO
WCIIOJTHEHUS! TIPUTOBOPA TOCIIEICTBUI PEaOMINTHPYIOIIEr0 PELIeHUs! CIIe/10-
BaTeJIsl MM OpraHa JO3HAHMS HOHSTH JIOTUKY 3aKOHOJATENs KpaHe CJI0XKHO.
CrnemyeT mpHU3HATE, 9TO TaKas qedOpManns KIACCHIECKOTO CTaTUITHOTO YTO-
JIOBHOTO TIPOIIECCa B 3HAYUTEIBHON Mepe Je30pHUEHTUPYET MTPAaBOIPUMEHHUTEIS.

Ha mamr B3rimsi, onTUMansHBIM pPelIeHreM Ha3BaHHOM mpoOieMbl OyaeT
SIBIIATHCS] TIPU3HAHUE MU O TOM, YTO KJacCH4ecKas CHCTeMa CTaIuid yro-
JIOBHOT'O TIpollecca Hy)XIaeTcs B JIONOJIHEHUHU €IIe OJHOW CaMOCTOSTEIbHON
cTagueil — cramuell peaOMIIMTAIMOHHOTO IMPOW3BOJCTBA. AHAIM3HUPYS CO-
JIep)KaHUE YTOJIOBHO-TIPOLIECCYaIbHON JICSTENBHOCTH MO  peabuiIuTanuu
HEBMHOBHOTO C ITO3HMILHUH TEX KPUTEPHEB, 10 KOTOPBHIM YTOJIOBHO-ITPOLIEC-
CyaslbHas HayKa BBIJIENISICT CTaIMN YTOJIOBHOTO TIpOIiecca, MOXKHO MPUITH K
BBIBO/Iy O TOM, YTO peadMMTanusl HE TOJIBKO CAaMOCTOSITENIBHBIN IPaBOBON
WHCTHUTYT, HO W OTAENbHAsl CAMOCTOSTENFHAS CTa/Iusl YTOJIOBHOTO TIPOIIEcca.
OO0 5TOM B MEPBYIO OUYEpeb TOBOPUT TOT (PaKT, UTO peadMIINTANNS 3aKpeT-
JIeHa B KauyecTBE aBTOHOMHOI 3aJaydl yroJOBHOTO IMpOILECCca, HMEeT
NPUCYIIHE TONBKO i QYHKIMHA U 0COOYIO FOPUAMYCCKYIO MpUpoay. IMeHHO
peadwIiTaIys, ¥ 3TO CIICAYET U3 3aKoHomooxeHui 4. 2 ¢t. 7 YIIK, sBnsercs
TEM INPaBOBBIM CPEJICTBOM, KOTOPBIM PEIIAEeTCsl OJJHA U3 3a7ad YroJIOBHOTO
rporiecca — obecleueHrne NpaB M 3aKOHHBIX WHTEPECOB JIMIA, TTOJBEPIHYB-
LIEroCsl HE3aKOHHOMY HJT HEOOOCHOBAaHHOMY YT'OJIOBHOMY IPECIICIOBAHUIO,
OOBHHEHHIO WU OCYXIeHHI0. OUYEeBUAHO, YTO MJIS ITOTO PEeadMINTALNS
JOJDKHA pemaTh KOMIUIEKC CIIEIM(PUUIECKIX 3a]ad, TaKUX KaK: OQHUIINAIEHOE
NpU3HAHUE HEBHMHOBHOCTH, BOCCTAHOBJICHHE paHEee OrPaHWYEHHOH MpaBo-
CIOCOOHOCTH, BO3MEIIEHHE NPUUYUHEHHOTO (PU3NYECKOT0, MMYIIECTBEHHOTO
1 MOpaJIbHOTO Bpezaa. X peanuzanysi BO3MOXKHA TOJIBKO B TOHMMaHHWU pea-
OMJIMTALIMY KaK CaMOCTOSTENILHOM CTa/IMM YTOJIOBHOTO ITPOLIECcca, Mperoa-
raouield COBOKYNHOCTh IIPOLECCYaJbHBIX JICHCTBMH MO KOHCTaTaluy
HEBMHOBHOCTH TPa)KIlaHMHa M BOCCTAHOBJIEHUs €ro IPaBOBOI'O CTaryca U
MTOJIOKEHHS B 00IIecTBe. BO3HUKAOIINE TP 3TOM OTHOIICHHUS UMEIOT CBOU
cnennpuaecknii cyOBEKTHO-OOBEKTHBI COCTaB, HE XapaKTEPHBIA IS APY-
THX CTaAWdl YTOJOBHOrO Tpomecca. Tak, OOBEKTOM paccMaTpUBAEMBbIX
OTHOIICHHUH ABJSAETCSA CyOBEKTHBHOE TPABO IPaKIaHUHA Ha BOCCTAHOBIICHHE
CBOETr0 IPAaBOBOI'0 CTATyCa U MOJyuYeHHE BO3MEIIECHHsI IPUYMHEHHOT0 Bpe/a.
[IpaBo Ha Bo3MellleHHE Bpella BO3HUKAET Ha OCHOBE CHELU(PUYECKUX IOPHUIU-
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4yeckuX (pakToB. TakOBBIMH SIBISIIOTCS HE3aKOHHOE 3ajlepXKaHKe, CoJepKaHue
HOJ CTPaXXeH M JOMAIIHUM apecTOM, BPEMEHHOE OTCTPAHEHHUE OT JOJKHO-
CTH, ocykaeHHe W T. 1. OTHOUIEHUs peaOWINTAIK CKJIaJbIBAIOTCS BOKPYT
TaKUX CHENU(UIECKUX YIaCTHUKOB YTOJOBHOTO IIpOILIECcCa, KaK OIpaBlaH-
HBIId, a TaKXe IMIO0, B OTHOIIEHHMH KOTOPOTO IPEKPAIIEHO YTrOJOBHOE
NpeciieIoBaHue M0 PeabWINTHPYIOIUM OCHOBAHUSIM, MO3TOMY HAJI0 MpH-
3HaTh, YTO YTOJOBHBI IIpPOIlECC HE HCYEPIBIBACT CBOM 33Ja4yd IOCIE
BBIHECEHMsI OIpaBIaTeIbHbIX penieHnil. HampoTus, mpexpalieHue npou3Bo-
CTBa II0 YrOJOBHOMY [y JHOO YTOJIOBHOTO IPECIIETOBAHUS HPUHIATHEM
peabMINTaMOHHOTO pEIICHWSs HE O3Ha4daeT KOHEI] YTOJIOBHO-TIPOLeC-
CyaJIbHBIX OTHOIICHHH, a JHIIb CBUICTEIBCTBYET 00 MX MEpexose B HOBYIO
YTOJIOBHO-TIPOLIECCYANIBHYIO CTaUI0 PA3BUTHUS, KOTOPas, HA HAIl B3TJIAM, U B
TEOPHH, U B NMPAKTUKE YTOJIOBHOTO MpPOIECcCca AOJKHA OBITh MPHU3HAHA B Ka-
YECTBE HOBOM CaMOCTOATENBHOM cTaguu. 1Ipu 3ToM 10 CBOEH IOpUAMYECKOM
NPUPOJIE IaHHAS CTaAMs U COIYTCTBYIONIEE eif 000CO0IEHHOE TPOM3BOACTBO
(xoTopoe MBI TpearaéM HNMEHOBaTh PeaOMIMTAIMOHHBIM) SBIISIIOTCS WC-
KIIIOUUTENbHBIME. Ee  MCKIIIOYNTENhbHOCT  OOyCIIOBJIEHA H3MEHEHHEM
BEKTOpa yroJOBHO-NIPOLECCYATbHOTO BO3AEHCTBUS C PEIPECCUBHOIO HA BOC-
CTaHOBUTEIBHBI, YTO, TeM HE MEHEE, B IOJHOM MEpE COOTBETCTBYET
3a[a4aM yroJIOBHOTO TIPOLIECCA.

PeabmnmuTanmoHHOE POU3BOICTBO MOXKET CIIEIOBATH 3a JIOOOH U3 cTa-
Ui, KpoMe CTaguM HWCIONHEHHUs npurosopa. llomaraem, uro moHMMaHHE
peabHIMTAIIMOHHOTO MPOU3BOJCTBA UMEHHO KaK CaMOCTOSITENIbHOM CTaauu
YTOJIOBHOTO TIpOliecca MO3BOJIUT ChOPMHUPOBATH €ro IMOJIHOLEHHBIH U OTJa-
JKEHHBIM MEXaHU3M, OPraHMYHO MHTEIPHUPOBAHHBIA B CHCTEMY YTOJIOBHOTO
mporecca.

Razhko A.
Rehabilitation proceedings in the criminal justice system
(translated by Volha Vasyuchkova)

The paper deals with the issue of rehabilitation of persons who suffered from un-
reasonable criminal prosecution. The author suggests the introduction of rehabilitation
proceedings as an autonomous stage of the criminal procedure.

Modern criminal justice is the only sphere of law enforcement where the
state interference with the private life of citizens is accompanied by the ap-
plication of the most severe restrictions not only on the property interests of a
person, but also on the right to personal freedom and even life. Therefore, the
problem of restoring the rights of a person who has been unreasonably prose-
cuted is one of the most urgent in the theory and practice of the criminal
procedure. It is not accidental that the issue of protection against unreasona-
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ble charges or conviction was raised by the legislators to the level of the ob-
jectives of the criminal procedure goals (P.2, Art.7 of the Criminal
Procedure Code). The mechanism which was established within its frame-
work as a procedural institute (separated in Ch. 48 of the CPC) dealing with
compensation issues for the harm caused by unlawful actions of the prosecut-
ing body, was designed to provide rehabilitation to the injured person. At the
same time, the analysis of law enforcement practice in this sphere reveals
significant problems in the implementation of the rules of the criminal proce-
dure law. The determinants causing procedural problems are a whole scope
of issues connected both with the understanding of the essence and objectives
of rehabilitation, and the imperfect legislation in this sphere. One of the main
reasons for the latter is lack of intra-industry links between the procedural
institutions in the system of the criminal procedure law.

It is an established fact that the criminal procedure, as a stage system,
has a complex structure due to the successive stages of procedural activity:
the beginning of each subsequent stage naturally flows from the end of the
previous one. Thereby, the tasks of the criminal procedure facing the prose-
cuting body are implemented. At the same time, as far as rehabilitation is
concerned, we observe a kind of legal “vacuum”. The point is that after the
criminal case is closed on rehabilitation grounds or the acquittal judgment,
the prosecuting body terminates the procedural activity having no grounds to
continue it. The issues related to the rehabilitation of the wrongfully injured
person are considered as referring to a different jurisdiction, which lies in the
sphere of civil law relations. The survey of 259 criminal cases terminated on
the rehabilitation grounds shows that never did the criminal prosecution au-
thorities consider the issue of recognizing the person’s right to be
indemnified for the harm (damages), even if there were facts of procedural
coercion application. Almost identical situation can be traced when courts
deliver the acquittal judgment. The Plenary Session of the Supreme Court of
the Republic of Belarus attempted to remove this deficiency by pointing out
(the Resolution “On Court Practice Delivering Acquittal Judgments” of Sep-
tember 28, 2006, No. 8, i. 13) that if there are grounds to indemnify for the
harm caused by the illegal actions of the prosecuting body (Art. 460 of CPC)
the court, having issued an acquittal judgment, shall explain to the acquitted
person the procedure for compensation of the harm and restoration of the
violated rights after the judgment comes into the legal force (Art. 462 of the
CPC). This fact is to be recorded in the case files. However, the ruling is
hardly ever enforced by courts.

This situation is partly conditioned not only by the officials’ stereotyped
belief that the fact of the criminal prosecution termination is more than
enough for the accused person. Criminal procedure law, or rather its imper-
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fection, also contributes to the situation. For example, the CPC of the Repub-
lic of Belarus (P. 1 Art. 251) obliges the investigator and the investigative
body to resolve a whole set of issues in the ruling on the termination of the
preliminary investigation or prosecution, but says nothing about the fate of
the wrongfully accused person in the event of the criminal case termination
on rehabilitation grounds. In accordance with the CPC of the Republic of
Belarus (ii. 3,4 P. 1 Art. 29), in case of proceedings termination the investi-
gator is obliged to explain to the suspect or the accused the legal nature and
legal consequences of his decision. But a similar obligation does not exist in
regard to the rehabilitated person. There is a paradoxical situation: the prose-
cuting body, due to the tasks assigned to it (P. 2 Art. 7 of the CPC) must
make a number of procedural decisions of a rehabilitative nature on the crim-
inal case that has actually been completed. The question naturally arises:
what is the procedural form of rehabilitation decisions and what rehabilitation
steps are to be taken? The criminal case where a person was found not guilty
has been terminated, but one more separate stage of proceedings has not been
provided by law.

One can disagree that the proceeding aimed at compensating for the
harm done belongs to the category of special proceedings, and it is the duty
of the prosecuting body to deal with the issue (Art. 462 of the CPC). Alt-
hough this provision recognizes the person’s right to be indemnified for the
harm, the grounds are to be established for the latter. But even if there are
such, the right to compensation for the harm may not be established, for ex-
ample, in case of self-incrimination. Therefore, the delivery of a
rehabilitation judgment does not mean that the person is automatically grant-
ed this right. Certain procedural actions are to be performed to establish the
right under consideration. Therefore, the Russian legislators raise such issues
related to rehabilitation as property damages, restoration of labor, housing
and other rights at the stage of the sentence enforcement, which is worth con-
sidering (Art. 397 of the CPC of the Russian Federation). However, if the
Russian approach can somehow be justified in the rehabilitation cases result-
ed from acquittal judgments, then if the consequences of the rehabilitation
decision made by an investigator or an inquiry body are transferred to the
enforcement stage, it is extremely difficult to understand the legislator’s log-
ic. One must admit that such a deformation of the classical stage of the
criminal proceeding largely disorients law enforcement bodies.

In our opinion, an optimal solution to this problem is to recognize that
the classical system of stages in the criminal proceeding must be supplement-
ed by one more independent stage, namely, the stage of the rehabilitation
proceeding. Analyzing the content of the criminal procedure for the rehabili-
tation of the innocent from the perspective of the criteria used by the criminal
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procedure science to identify the stages of the criminal procedure, one can
conclude that rehabilitation is not only an independent legal institute, but also
a separate independent stage of the criminal procedure. The latter can be
proved by the fact that rehabilitation is envisaged as an autonomous task of
the criminal procedure with its own functions and a peculiar legal nature. It is
the rehabilitation, as follows from the CPC provisions (P. 2 Art. 7), that is the
legal remedy with the help of which one of the tasks of the criminal proce-
dure is solved, namely, ensuring the rights and legitimate interests of a person
who has been subjected to unlawful or unreasonable criminal prosecution,
charge or conviction. Obviously, to reach this purpose, rehabilitation should
solve a number of such specific tasks as official recognition of innocence,
restoration of previously limited legal capacity, compensation for physical,
property and moral damages. The implementation of the aforementioned
tasks is possible only when rehabilitation is treated as an independent stage of
the criminal procedure, involving a set of procedural actions aimed at the
acquittal of citizens and restoration of their legal and social status. The rela-
tions that arise at this stage are of a specific subject - object composition,
which is not characteristic of other stages of the criminal procedure. Thus, the
object of the relations under discussion is the subjective right of a citizen to
the restoration of his legal status and the indemnity for the harm caused, the
latter deriving from specific legal facts. Such facts are unlawful detention,
arrest and house arrest, suspension, conviction, etc. Rehabilitation relations
involve such specific participants in the criminal procedure as the acquitted
person and the person against whom criminal prosecution is terminated on
rehabilitation grounds. Therefore, we must admit that the criminal procedure
has not implemented its tasks after delivering an acquittal judgment. On the
contrary, the termination of criminal proceedings or criminal prosecution due
to the rehabilitation decision does not terminate criminal procedure relations.
It only indicates their transition to a new criminal procedural stage, which, in
our opinion, both in theory and in criminal procedure practice must be recog-
nized as a new independent stage. At the same time, this stage and the
appropriate proceedings (which we suggest calling “rehabilitation proceed-
ing”) are exceptional by their legal nature. Their exclusiveness is conditioned
by the change in the character of criminal procedure from repressive to cor-
rective, which, nevertheless, fully meets the criminal procedure tasks. We
believe that understanding the rehabilitation proceeding as an independent
stage of the criminal procedure will contribute to its becoming a full-fledged
and well-functioning mechanism, naturally integrated into the criminal pro-
cedure framework.
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