(Art. 180 of the CPC), home arrest (Art. 183 of the CPC), bail (Art. 182 of
the CPC), keeping in custody (Art. 183 of the CPC), temporary arrest
(Art. 583 of the CPC), etc.

A special group is made up of the investigative judge authorities con-
nected with claims on decisions, actions or negligence of pretrial bodies or a
prosecutor at the pretrial stage (Art. 303 of the CPC).

Among other authorities of an investigative judge we can name powers
aimed at securing procedural rights of criminal trial subjects: dealing with
objections at the pretrial investigation (Art. 81 of the CPC), material evidence
issues (p.p. 2-4 P. 1 Art. 100 of the CPC).

The permitted length of the paper does not allow us to embrace all the
elements of the mechanism of human rights provision in a criminal process.
Yet, the conclusion can be drawn that only taken as a whole all the elements
can work as a well-balanced mechanism and contribute to securing rights and
legal interests of citizens in a criminal trial, as well as to solving the tasks of
criminal justice.

IaHvkuna H. IO.
CyLIHOCTb U3MEHEHHsI 0OCHOBBI POCCUHCKOrO YyroJI0BHOI0 Npounecca

B pabore mpeampuHuUMaeTcsl HOIBITKA HCCIENOBAaHHA OCHOBHBIX KaTeropuii
YTOJIOBHOTO IpoLiecca Yepe3 CUCTEMHBIH aHalu3 ero Gpopm, a TakKe pacCMaTpHBacT-
Csl TIOHSATHE YTOJOBHO-TIPOIIECCYaTbHOW HMCTHHBI KaK OCHOBBI YTOJIOBHO-TIPOIIEC-
CyaJlbHOH JeATeTbHOCTH CTOPOHBI OOBHMHEHHS W TpaBocyaus. CTaBUTCS BOHPOC O
JOCTIKEHUS] HCTHUHBI KaK IeTH JoKa3biBaHusA. OOOCHOBBIBAETCS TOUKA 3PEHHUS O IIENN
YTOJIOBHOTO IIpoIiecca — JOCTIKEHNE TPOIeCCyaTbHONH HCTHHHOCTH (haKTa COBEpIIe-
HUS TIPeCTyIUIeHHs. JlOKa3pIBaeTCs, YTO OCHOBHBIM JJIEMEHTOM JaHHOI Ienu
SIBIISI€TCS IOKA3bIBaHUE JIMIIb BHHOBHOCTH JINIIA.

IIpectynnenne HanOombIIMM 00pa3oM yIIEMISIET IpaBa 4YeJIOBEKa, I10-
CKOJIBKY I10 CTETIEHH HACTYNMBIIUX IOCIIEACTBUI B pe3ysIbTaTe COBEPIICHHUS
MPECTYIHBIX JESHUM CYIIECTBEHHO OTJIMYAETCSI OT BCEX HHBIX JCITHUKTHBIX
00513aTeNbCTB, BO3HHMKAIOMINX B Pa3IMYHBIX OTpacisx mpasa. Kpome Ttoro,
MOMUMO TSKECTU HACTYNUBIIMX MOCJIEACTBUHN, NMPECTyIJICHUE 3aTparuBaeT
HE TOJNBKO MpaBa KOHKPETHOIO JIMILA, HO U MOCSATaeT Ha LEIOCTHOCTh rOCy-
JapCcTBEHHOH cucteMbl. Ha mpoTskeHMH AIUTENBHOTO HCTOPHUYECKOTO
MIepHo/a Pa3sBUTHS TOCYIapCTBEHHOCTH B HAIIEW CTpaHe MOAAEpX aHHue o0Ie-
CTBEHHOTO TOPSAAKA U CTPEMIIEHHE 00eCTIeunTh HEOTBPATHMOCTh HAKa3aHUS
JUIS JINLA, BAHOBHOTO B COBEPILICHUH MPECTYIUIEHHS, SBJISINCH OCHOBOIIOA-
TaloIMMH LEJSIMH HOJUTHKY B cdepe yroJoBHOro MpaBa M Mporecca.
Pe3ynbpraToM 3TOr0 M OCTaBAIOCH MOAYMHEHHE MyOJMYHBIM MHTEpecam Io-
psnka Bo30yXIEHHs YroJOBHOTO JieNa, paccieloBaHus W CyAeOHOro
pasOupaTesnbcTBa.
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ITonbITKN OCMBICAUTE YTOJOBHBIN NPOLECC KAK TOCYAapCTBEHHOE sIBIIE-
HUE NPEeIIPUHUMAINCH Beeraa. s pycckoi JOPEBOIIOLMOHHON YTOJIOBHO-
IIpOIIeCCyalbHOM HayKH XapaKTepHa Oblia Mesi THIOJIOTH3aluH YTOJIOBHOTO
npornecca. M3HavanbHO BBIACISUINCH TPH THNA — OOBHHUTENBHBIN, CIIEACT-
BEHHBII ¥ CMELIAHHBIN yroJOBHbIE HpoLecch.

CoBeTckHii YroJIOBHBI MPOIIECC TMPEXKAE BCETO OMPENENUICS KaTero-
pYsIMU LIeJb, 3aJa4M, IPUHIUIBEI U OTHOIIEeHUs. Hepeako TaHHble KaTeropuu
3aMeHsIIM Jpyr apyra. «Hac He TOKHO cMyInaTh, TO OOCTOSATEIHCTBO, YTO
coJiepakKaHUe LeJeld YroJIOBHOTO CYIONpPOHM3BOJCTBA 3aKOHOAATENb BKIIAaJbI-
BAaeT B IMOHATUE 3a/ay, MOCKOJbKY HIOAHCHI MOHATUH “menu” u “3agaun’
JeXaT He B Pa3iIMIM{ MX COAEPXKAaHUS, a B BO3MOXXHOCTH Pa3HOACIIEKTHOTO
HCIIoNIB30Banus» [2, ¢. 58].

VYbexnasce B HEAOCTATOYHOCTH OIHOTO MOAXOAA K HCCIEIOBAHUIO
CYLTHOCTH YTOJIOBHOTO CYAOIPOHM3BOJCTBA, MHOTHE yU€HBIE HCIIOJIF30BAIU
CHCTEMY, COCTOSAIIYI0 W3 HECKOJBKUX KOHIIENITyaJbHBIX JJIEMEHTOB. B Ha-
CTOsIIIIee BpeMsl y)Ke HET HEOOXOJMMOCTH JOKa3biBaTh 3(P(EeKTHBHOCTH
CHCTEMHOI'0 aHaJIM3a YTOJIOBHOTO MPOIIecca, IIEPBBIE MOMBITKH KOTOPOTo ObI-
mu  mpeanpuHarel B 1970-1980 rr.  JlamHas nuHaMHKa ~ pa3BHTHA
HCCIIe/IOBAaHUH YTOJIOBHOTO MpOIEcca OINpeAeseTcss MHOTUME (hakTopamu,
BR)XHEHIINM M3 KOTOPBIX SBISIETCS YTrOJOBHO-TIPOIECCYaNbHAasl MOJIHUTHKA,
SIBIISTFOIIASICS. COCTABHOM YacThIO MPABOBOW MOJMTHKH TOCY/apCTBA B IETIOM.
ITocKoJBKY HEHTPAIbHOW MPOOJIEMOIl B TEOPUH T'OCYIAapCTBa SBISACTCS pac-
KPBITHE CYITHOCTH TOCYIAPCTBEHHO BIACTH, TO UIMEHHO JIaHHAs JeUHUIINS
«BIIACTBY SIBJISAETCS 0a30il I MCCIIeIOBaHKS YTOJIOBHOTO TIpoliecca B IEJIOM
U OTJCJIBHBIX €r0 KaTeropui B YAaCTHOCTU. DTO NMOATBEPXKAAETCSI MHEHUEM,
YTO IIOJIUTUYECKUE 3aKOHBI OKOHYATEIBbHO 3aKPEIUIIOTCS JIMIIE Onaromaps
YTOJIOBHOMY 3aKOHOJATENbCTBY. ECIM e OHO HE CIy’KUT YKPEIUICHHIO IO0-
JUTUYECKOTO YCTPOWCTBAa OOINECTBA, 3TO MOCIEAHEE PAaHO WM TO3IHO
paspymaercs» [6, c. 554]. AOGCOMOTHO CrIpaBeIJIMBO MHEHHUE, UTO IIO3HAHUE
(baKTI/IquKI/IX 00CTOSTENBCTB Jcjla IPOUCXOJUT HE MHAYC, KaK B HUX COIH-
AITBHO-TIOIUTHYECKON M FOPHIMIECKOH otieHke» [2, ¢. 60].

[Tpu ouenke 3HaueHus1 GOPMHUPOBAHHST COBPEMEHHOTO POCCHICKOTO I'o-
cyaapcTBa M IpaBa BooOlle, ¥ B YacTHOCTH, COBPEMEHHOH YTOJIOBHO-
MIPOLIECCYaTbHOM MONUTHKY, BaXXHO YUUTBIBATh, YTO MPOUCXO/SIINIE B CTPaHE
KapJIUHaIbHBIE TPeo0pa3oBaHusi BO MHOTOM MHUIMHPOBAHBI M MpEAoNpeie-
JICHBI TOCYIApCTBEHHOH BiacThio. Ilpomcxonsinee B Hacrosinee BpeMs B
Poccun mpencraBnsger coboil THIMYHBIN IPUMEp CHTYalWuH, KOTJIa TOCyaap-
CTBO HE IIOCTENIEHHO IpeoOpa3yeTcs B MPABOBOE, BBI3PEBAsi U3 HEIp TPak-

! Ham umnonupyer coBpemeHHas cuctema (JOPM M THIIOB YTOJOBHOTO MPOLECCA, B
COCTaB KOTOPOM BXOAUT NapTUCUIIATUBHAS IOCTULIUSL.
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JITAaHCKOTO 00mIecTBa, a, OyAy4d KOHCTHTYLMOHHO IIPOBO3IJIALIEHHBIM Kak
TaKkoBOE, B JaJbHEUIIIEM JOBOAUTCS 10 ONPEACTIIEMON KOHCTUTYLIEN CTENEHU
TOTOBHOCTH. DTO HE YTO WHOE, KaK peOpMBI «CBEPXY», KOTAAa PYKOBO-
JICTBOM TOCYJIapCTBa IO COOCTBEHHON MHHIMATUBE MO0 O] BO3/EiiCTBHEM
W3BHE BBOAUTCS YacTHAs COOCTBEHHOCTb, OOBSIBISETCS MHOTONAPTHHHOCTD,
npuBarusupyorcss CMU u 1. 1. Tlpu TakoM BapuaHTe pa3BUTHs COOBITHI
0COOEHHO aKTHBHA POJIb TOCYIApCTBa B MOJUTUYECKOM M 3aKOHOJATEIEHOM
obecrieueHnn peopMupoBaHus ¥ (PyHKIIMOHHUPOBAHHMS obOmiecTBa [8].

B Poccuiickoit @enepannu B nepruos npeodpa3oBaHus HOJIUTHIECKOTO
CTpOSI OCHOBHOH KOHIENIMEH BBICTYIHJIO CO3/aHHE TAaKOTO T'OCYNapCTBa,
LENSIMH KOTOPOTO CTAJIM OBl IPU3HAHUE NTPaB KaXKJJOT0 OTEIBFHOTO YelIOBEKa
U IEWCTBEHHAs CUCTEMa 3aluThl AaHHBIX npas. [lpunarue YIIK PO Bomio-
THWIO B cebe HOBYIO HAEOJOTHIO YTOJIOBHOTO IPOIIECCA, HAIPABICHHYIO Ha
peanuzanuro nonoxenui cr. 2 Koncruryuu PO o npropurere mmpas u cBo6o
YeloBeKa M rpaxaaHuHa. A uMeHHoO B cT. 6 YIIK P® HemocpencTBeHHBIM
00pazoM OTpaXKeHbI KOHCTUTYIMOHHBIE TPEOOBAHMS 3aIUTHI TIPaB M HHTEpe-
coB nguyHoctH. Ho HeoOxomumo otmeruts, uto YIIK P® cysmn BimsHue
NPUHONIA TyOINYHOCTH HA BECh MTPOIIECC OCYIIECTBIICHUS IIPOM3BOJICTBA TI0
YroJIoBHOMY feny. M 3To HecMOTpss Ha TO, YTO KOHEYHBIM pPE3YyIbTaTOM
MIPEAIOaraeTcsl CO3aHie MMPaBOBOTO TOCYJapCcTBa U TPaskAAHCKOTO 00Iie-
CTBa, B CBSI3M C YEM IpaBa y4aCTHHKOB yTOJOBHOTO IpOIEcca CYIIECTBEHHO
pacuIupeHsl, a OCHOBHBIMH MPUHIMIIAMH CYAOIPOMU3BOJACTBA BBICTYNHIH
COCTSI3aTeNIbHOCTh U PABHOINPABUE CTOPOH. DTOT (DaKT, ¢ OJHOW CTOPOHHBI,
MO3BOJISIET TOBOPUTH O HOBOM 3Talle Pa3BUTHUS FOCYNapCTBa U IPakJaHCKOrO
o01ecTBa U 0 Ka4eCTBEHHO HOBOM IOHMMaHWHM OTHOIICHHH JIMYHOCTH C TO-
cynapctBoM B cdepe yromoBHoro mporecca. OnHaKo JUIMTETBHOCTH
ycremHoro (Juiss TOro IepHoja Pa3BHUTHS) CYLIECTBOBAHHMS IPEIBLIYIIETO
MOJIMTHYECKOTO PEXHMMa M OTCYTCTBHE HEOOXOAMMOCTH CO3/IaHMS NPHHIH-
MTUAJIBHBIX HOBBIX NTPABOBBIX WHCTUTYTOB HE MO3BOJIAET TOBOPHUTH B MOJHOM
o0BeMe 0 TOCTI)KEHUH MOCTaBJICHHBIX Ieieid. 1 kaTeropuueckue BBHICKa3bl-
BaHWsS B aJpec HayKd YrOJIOBHOI'O TIpoliecca HEoOXOJMMO NpPHU3HATH
crpaBeUIMBBIME: «PeasbHBIN Mpoliece CylecTBYeT B yIOOHBIX CTapbix (op-
Max, yKe NMPUCIOCOOMBIINXCS K HOBBIM MpaBHJIaM, HEU30EKHBIM, HO, Kak
0Ka3aJIOCh, HE CIMIIKOM OOPEMEHUTEIBbHBIM, IIOTOMY YTO TOT, KTO JOJDKEH
CTPOT'O CIIEUTD 3a UX MCIOJIHEHUEM, caM IPHUCIIOCOOMII K HUM CBOM JIECSTH-
neTusiMA  BbIpaOaThiBacMble TPUBBIYUKM. He Kemaer paccraBaTbesi ¢
MIPUBBIYHBIMH B3IVISIAaMH M HayKa, LETUISIOMAsics 3a CBOM OOBETIIANIBIE JOT-
MbD» [3]. OQHAKO OTMETHM, YTO €CTECTBEHHBIM T'OCYIAPCTBEHHBIM SBJICHHEM
SIBISIETCS] KOHKYPHPOBAaHHUE JAHHBIX JOKTPHH, U3 KOTOPBIX OJJHA KOHIIEHTPH-
pyeT cuiibl Ha 60pBOY C MPECTYIMHOCTHIO, a JIpyrasi MEXaHU3UPYeT NPUOPUTET
IpaB 4eJioBeKa B cdhepe 3Toi OOpHObI.
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BMmecTe ¢ TeM cMeHa OPHEHTHPOB YrOJOBHO-NPOLECCYAIEHON AEATEINb-
HOCTH HEMOCPEACTBEHHO KOCHYJIACh MHOTHMX IPABOBBIX MHCTUTYTOB HAayKH
yrojoBHoro npouecca. [losBuiachk HacyIHas MOTPEOHOCTH B MEPEOCMBICIIC-
HUM METOJIOJIOTHYECKUX OCHOB YTOJIOBHO-TIPOIIECCYaNbHBIX TeopHid. OnHaKO
BCcIOMHHaeTcs BeipaxeHne Kordynus, 4To «He Bcerga Bce CTapoe ecTh IIo-
xoe» [1, c. 48]. KiroueBbIME MpU3HAKAMH YTOJIOBHO-TIPOIIECCYATBHON HAYKH
BCeT/Ia SIBJIUIMCh TAKHE KAaTerOPHH, KaK «UEb», «IPUHIUI» U «(QyHKIUm»
yroJIoBHOro npouecca. [IpencraBiasercs, 4T0 IMEHHO 3TH TPH KaTeTOPUU U B
HACTOsIIee BPEMs COCTABJIAIOT CYIIHOCTH YTOJIOBHOTO NMPOLECCa KaK LENbHO-
ro ssieHus. OcTanbHble HWHCTHTYTHl MpEJHA3HAYEHBI I pealu3aliy
MEXaHU3Ma OCYILECTBIIEHHUs YTOJIOBHOIO CyIONPOU3BOACTBA, U B TOH WIH
WHOW Mepe CIOCOOCTBYIOT IEHCTBHIO yKa3aHHBIX MEPBBIX TPEX KaTerOpwil.
Henp3s e nmpusHath, 9To 3¥idopus ot YIIK PO, nzHavanpHO 3ayMaHHOTO U
IPEJCTAaBICHHOTO B acleKTe JIEeMOKpaTH3alliU TPOIECCYalbHBIX HWHCTUTY-
TOB, yK€ Ipouuta. 11 yrojaoBHbIN IIPOLIECC, PACCMAaTPUBAEMBbIid KaK CUCTEMA
B3aMMO3aBUCHMOCTH CyJa U roCyAapcTBa MPU OCYLIECTBICHUHU MPABOCYIUS,
Bce 0ojiee CTAaHOBHUTCS OOBMHHTEIBHBIM. DTO OINPENEISETCS MOTJIONICHUEM
HMHIUBUYalbHBIX MHTEPECOB TOCYJapCTBEHHBIMHU, TOCIOACTBOM HMIIEPATUB-
HOTO METOJa PEryIMpOBaHUS HAJ IUCIO3UTUBHBIM, a TAKXKE PaCIIUPEHHEM
XapaKTEepPUCTHK O(QHUIMAIBHOCTH M MHCTPYKTHBHOCTH. M Kak Bcsakas nes-
TENBHOCTD, YTOJIOBHBIN MPOLECC UMEET CBOIO LEND — JOCTHKEHNE UCTHHBL.

AKTyaJTbHOCTH TPOOJIEMbI JOCTHKCHHS UCTUHBI KaK IEJIN JOKA3BbIBAaHHS
uMeeT cBoto ucroputo. B mepuoza pedopm 1990-x rr. ucTHHA Kak 1elb J0Ka-
3bIBAHMSI CTAaBMJAch IIOJ] COMHEHHE, HO MHOTOYMCIICHHbIE HAay4YHBIE
HCCIIeIOBaHMS TIOCIIEIHUX JIET B 00JIaCTH JI0Ka3aTeJIbCTBEHHOTO TpaBa Mo/-
TBEP)KAAIOT CHPABEAIMBOCTb MO3UIMN YUYEHBIX-KIACCUKOB [7] COBETCKOrO
yrosnoBHoro nponecca. Tak, Hanpumep, C. B. PynakoBa npeacraBiser, 4To
LENBI0 YTOJOBHO-TIPOLECCYAIBHOTO MO3HAHUS KaK MBICIUTEIBHON M MpPaK-
TUYECKOM JEATENbHOCTH YYaCTHHKOB YTOJIOBHOTO CyJONPOM3BOICTBA
SIBJISIETCSI yCTAaHOBJIEHHE 00beKTHBHOU MCTHHEI 1o Aeny. P. K. [llamcytauHoB
HEMPEeMEHHBIM yCIOBHEM 3aKOHHOTO, 00OCHOBAHHOTO U CIIPABEUIMBOTO Pa3-
pelIeHus] yroJOBHOIO fejia MO CYIIECTBY CUHUTAET YCTAaHOBJIEHUE HCTHUHBI
NyTeM TpeOOBaHHWH BCECTOPOHHOCTH, TOJIHOTHI U OOBEKTUBHOCTU HCCIENO-
BaHUS BCEX OOCTOSATENBCTB YrojoBHOro jaena [5, c. 9]. Ho, ecnmu B mepBoM
HCCIIe/IOBaHNN MCTHUHA MPU3HAETCSI KaK CBOWCTBO 3HAHUS 00 OOCTOSTENBCT-
Bax COBEPIICHHOTO MPECTyIUIeHus [5, c. 11], u 3TUM momMeHseTcs: OHSITHE
JIOCTOBEPHOCTH JIOKAa3aTeIbCTB, KOTOPOE MO CYIIECTBY HE HAPYIIAET LEIO0CT-
HOCTH CHCTEMBI YTOJOBHO-TIPOLECCYAIIbHBIX IPUHLMIIOB IEATEIBHOCTH. Bo
BTOPOM JK€ HCCIIEIOBAaHUM TpesyiaraeTcsi «BoccTaHoBUTh B YIIK P® mpun-
LOUII BCECTOPOHHOCTH, IIOJIHOTBI W OOBEKTUBHOCTH  HMCCIIEAOBAHUS
00CTOSITEJILCTB YIOJIOBHOTO Jiejia M IeJIb YCTAHOBJICHUS! UCTUHBI B YTOJIOB-
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HOM TIpOlLecce», YTO TPHUBEIET K HapYILICHUIO NPUHIUIA COCTI3aTeIbHOCTH
(ct. 15 YIIK) cymom, Tak Kak CO3AaBaTh YCIOBHUS CTOPOHAM OOBHHEHUS U
3amuTe U pean3anui uX (pyHKIHA aOCONMFOTHO HEe PAaBHOZHAYHO TI0 CYIIe-
CTBY aKTHBHBIM JICHCTBUSIM CyJia C LIEJIBIO YCTAHOBICHHUS HCTHHEI [9, ¢. 15].

HeoOxoanMo mpu3HaTh, YTO HATUYWE PA3TUIHBIX MOIXOMOB K CYITHO-
CTH HMCTHHBI TOATBEpXIaeT (aKT HEOOXOAWMOCTH CYILECTBOBAHHS CaMoOU
JNeGUHUINY B yroJOBHO-TIpolieccyainbHoM npaBe Poccun. Enne npu craHoB-
JICHUM PYCCKOM TOCYIapCTBEHHOCTH, KOTOpas B OOJIBIIMHCTBE CBOEM
BOCIIPUHHMMAJIA TTOJIOXKEHUS TPEKO-PUMCKOTO MpaBa, UCTHHA [TOHUMAJIach HE
WHaue Kak IeNb, KOTOPOH TOJDKEH JOCTHYB CYAbS MPH pa30oupaTeIbCcTBE yro-
nmoBHOTO nena. IlpencraBnsercs, 4To ee CYIIHOCTH IUIS IENH yTOJOBHO-
MpoIeCcCyaTbHOTO JOKa3bIBaHUS HEOOXOIUMO HCCIeNoBaTh B Ipu3Me (yHK-
Uil OOBWHEHHS M TPaBOCYAHSA, Ha CYOBEKTHI KOTOPBIX HETOCPEICTBEHHO
pacIpoCTpaHsAeTcsl ASUCTBUE IIPUHLIUIIA IIPE3YMIILIMA HEBUHOBHOCTH. B 3TOM
aCIIEeKTe LIENbI0 YTOJOBHOTO MpoIiecca SIBJSIETCSl HE yCTAHOBJICHUE HCTHHBI, a
npoleccyaibHas UCTHHHOCTD (haKTa COBEPIUEHHUS MPECTYIUICHUS, UMEBIIas
MECTO B IIPOIIUIOM M YCTaHOBJICHHAs CYZIOM Ha OCHOBE JOKa3aTeNbCTB, IPH-
3HAHHBIX JIOMYCTHMBIMH W JIOCTOBEpHBIMH. Hano oTMeTHTh, UTO HMMEHHO
MHCTHUTYT JOITyCTUMOCTH JIOKA3aTeNbCTB B MEPBYIO OUYepeb SIBISIETCS Cpell-
CTBOM 3aIIUITHI IIPaB ¥ HHTEPECOB JIMIHOCTH (OOBHHSAEMBIX, IT0/I03PEBAEMBIX )
B YTOJIOBHOM IIpoIiecce.

Onpenensist MOHATHE «MCTUHHBIN» KaK «TOYHBINA, YCTAaHABJIMBAEMbIN Ha-
y4HO» [4, c. 228], cunTaeM, 4TO yroJIOBHO-TIpOIecCCyalbHast AeSITeIbHOCTD MO
paccieloBaHUIO YTOJIOBHOTO JIeJIa M0 BCEM DJIEMEHTaM MOXKET OTHOCHTHCS K
HayYHOMY HCCIIE/IOBAaHHIO TAKOTO CHel(UUeckoro 00beKTa, Kak MpecTyIuie-
Hie. Benp paccienoBanne mpecTyruieHHs, Kak HETTOCPEACTBEHHBIN Iporece
JIOKa3bIBaHUsI, IMEET €TMHCTBO NMPEAMETHO-IIPAKTUUECKON U MBICIUTEIBHON
JIESITENFHOCTH, KOTOPOH TPHCYIIH SMOIMOHANBHOCTE W PAIlMOHAIBHOCTD,
CyOBEKTHBH3M U O0BEKTHBU3M, HEMTOCPEICTBEHHOCTh M OTIOCPEIOBAHHOCTD.

O)IHaKO HEJIb3sd CKPLIBATh, YTO, AaX€C U3MCHUB IICJIb YT'OJIOBHOI'O IIPO-
necca — JOCTH)KEHHE MPOLECCyabHOW HCTUHHOCTH (DaKTa COBEpILEHHS
MPECTYIJICHUS, OCHOBHBIM 3JIEMEHTOM JaHHOM LIEJN SBIISIETCS JOKa3bIBaHHE
JIMIIb BUHOBHOCTH, a C MTOCJIEAHUMH JOTOJHEHUSIMH YTOJIOBHO-TIPOLIECCYallb-
HOT'O 3aKOHOJATENbCTBA JOCTATOYHO CTAJO W NpHu3HaHHS oOBMHeHH (1. 40
n 40.1 YIIK P®) (mpu n0Ka3aHHOCTH CTOPOHOW OOBWHECHHS BBHIIBUHYTOI'O
Te3nca). Ecnu ke ¢dakT coBepiieHNs MpecTyIUICHUs He J0KazaH (OTCYTCTBHE
coCTaBa WIH COOBITHS MPECTYIUICHNS, HEAOKAa3aHHOCTh yUaCTHs OOBHHIEMO-
TO B COBEpIICHHH TPECTYIUICHHS), TO B OTHOIIEHHH OOBHHSIEMOIO
(ToaCcyAMMOro) BEIHOCUTCS OTIPaBIATENFHBIN IPUTOBOP MM ITOCTAHOBJIICHHE
0 TMpEeKpalieHUH YrojOBHOIO JieNia MM IpecienoBanus. Kak He BCIOMHHUTB
HOpMYy CT. 613 VYcraBa yrosoBHOro cyzaornpousBojicTBa 1864 r., xoTopas
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«HATpaBJIsuIa X0/ JieJla K TOMY MOPSIJIKY, KOTOpPBIH Hanbosee criocoOCTBOBA
PAaCKPBITHIO MCTHHEL...». M, KpoMe TOro, Ipe3yMInusi HeBHHOBHOCTH, OTHO-
csimasicss HeTIOCPECTBEHHO M K CTOPOHE OOBMHEHUs, TpeOyeT 0e3ycIoBHOM
JIOKa3aHHOCTH BUHOBHOCTH — «...TIOKa BUHOBHOCTb HE Oy/eT yCTaHOBIICHA B
MIPEAYCMOTPEHHOM 3aKOHOM TOPSAKE U BCTYNUBIINM B 3aKOHHYIO CHITY TIPH-
roBopoM cyna» (ct. 14 YIIK P®). Ha cyx ke B COOTBETCTBUU C TIPUHIIUIIOM
COCTS3aTENIFHOCTH HE BO3JIaraercst OpeMs JOKa3blBaHHS BUHOBHOCTH U HE
TpeOyeTcsi akTHBHAs PoJIb B TIpoliecce JOKa3blBaHHS. TONBKO OOBUHUTEIb-
HBI TIPUTOBOp HE MOJXKET OBITH OCHOBAaH Ha MPEAINOJIOXKEHHSX, TaK Kak
HEBHHOBHOCTH IIPE3IOMHUPYETCS 3aKOHOJATENFCTBOM, a 3HAYHUT, €€ JIOKA3bI-
BaTh HeT HeoOXomuMocTH. Takas ke rmo3umus eme B 1978 r. ObU1a BRICKa3aHa
JOKTOpOM Iopuanueckux Hayk JIeBom [ImutpueBnuem KoxopeBbiM:
«...JINIa, B OTHOIIEHNH KOTOPBIX C COOJIOIEHNEM BCceX TpeOOBaHMIA Tpoliec-
CyallbHOH (OpMBI TIOCTAHOBJIEH TPHIOBOP, Kak MPUBHJIO, SIBISIFOTCS
BHHOBHBIMH. ..» [2, c. 241].

He ocraBnsier 6e3 Buumanus dakr, uro yxe B 2003 r. (uepe3 1,5 roxa
nocie BeryruteHust B feficteue YIIK P®) Ilocranosnennem Koncturyrmon-
Horo Cyna P® Ne 18-I1 cramo BO3MOXHBIM BO3BpaIlaTh YTIOJOBHOE IIEJIO
MPOKYpOpY Il YCTPAaHEHHs MPEMATCTBUN K €ro PacCMOTPEHUIO CYAOM BO
BCEX CITy4asx, KOrja B J0CyJcOHOM IPOW3BOJCTBE OBUIH JOMYIICHBI Hapy-
IIEHUSI YTOJOBHO-TIPOIIECCYAbHOTO 33aKOHA, HE YCTPAaHHMBIE B CyneOHOM
pa3buparenbcTBe, €Cii BO3BpAIllEHHE Jiefla He CBSI3aHO C BOCIOJIHEHHEM He-
MOJTHOTHl TIPOBEJCHHOTO IO3HAHUS WIH THPEABAPUTEIBHOTO CIEICTBHSA.
@aktnueckn Koncrurynmonnsiii Cyn ycTpaHui notepro 3QpQexkTHBHO IeHcT-
BoBasilero mo YIIK PCOCP uncTuTyTa TONOIHUTEIBHOIO PacCieOBaHus,
KOTOpBIH cozepXkail B cebe MCKIIOUNTEIbHO OOBHHMUTENBHBIH YKIOH B CY-
neOHoM pasOupatenncTBe. A co3manue CleACTBEHHOIO KOMHUTETa IpH
mpokyparype PO 3akonom ot 5 uronst 2007 r Ne 87-D3 He TONBKO H30aBIIO
CTOpOHY OOBMHEHHS OT OOBEKTHBHOTO M BCECTOPOHHETO KOHTPOJIS OPTaHOB
IPOKYpaTypbl, HO U MOATBEPAMIIO YCHIICHHE OOBHHUTEIBFHOIO YKIOHA B yTO-
JIOBHO-TIPOLIECCYAJIFHON TIOJNIMTHKE rocyaapcTBa. KoHEYHO, MOKHO HE Tak
KaTeropuyHO BBICKA3bIBAThCA O pe3yibTaTax pedopMm B cdepe yronoBHOro
IpoIiecca, Ho OT 3TOTr0 CTENEeHb 3aLUThI IPAB TUYHOCTH HE YBEIUIUTCS.

Kpome Toro, noctaTodHo JIOSUTEHOE Halle OTHOLIEHUE K OOILIel TeHIeH-
LINH YCKOPEHUs YTOJIOBHOTO MPOIECCa HE MOXKET OBITH MO3UTHBHO BBICKa3aHO
HHCTHTYTY 0co00T0 mopsiaka cyaeoHoro pasouparensctsa (ri1. 40 YIIK PO),
YCIIEITHO BOCHPUHSTOTO W HPUMEHSIEMOro CyJaMu. OTO SIPKUI MpuMep Te-
peHoca OOBHHHTENBHOTO YKJIOHA Ha CTOPOHY, OTIIPABIIAIOLIYIO ITPAaBOCYIHE.
B ciy4yasx oTCyTCTBUSI JeMCTBEHHON (DYHKLMH 3aIlUTHI HA MpPEABAPUTEIIb-
HOM pacclie/IOBaHUM JIaHHas YIpoOIlleHHas QopMma CyIONpOU3BOJCTBA HE
TOJIBKO UCKIIOYAET HEOOXOMMOCTh JIOCTHIKEHHUS TIPOLIECCyanbHOW UCTUHHO-

28



CTH CyZIOM, HO M BO3BpAILlaeT NMPaBOIPHUMEHUTENS] BO BPEMEHa «LapCTBOBA-
HUS» JYYLIErO JI0Ka3aTeIbCTBA BUHOBHOCTH — K NMPHU3HAHHUIO OOBHHSIEMBIM
cBoell BUHBL. OTCYTCTBHE ITpOIecca JOKa3bIBaHHS B CyA€OHOM pa3Oupareis-
CTBE M HAJMYHE B Cy/A€ MAaTEpPHAJOB YTOJOBHOTO Ji€lla TOJIBKO C OJHHUM
UTOTOBBIM OOBHMHMTEIBHBIM JOKYMEHTOM O3HA4aeT OTKPOBEHHOE CHIDKEHHE
CTaHJApTOB Ipoliecca JOKa3bIBaHUS BUHOBHOCTH U, KaK CJIEACTBHE, 00OCHO-
BaHHOCTH Y MOTHBUPOBAHHOCTH CyIeOHOTO IPUTOBOPA.
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Pankina L
The essence of the basis change in the Russian criminal procedure!
(translated by Volha Vasyuchkova)

The paper attempts to study the main categories of the criminal procedure
through a system analysis of its forms. The notion of criminal procedural truth as the
basis for the criminal procedural activity of the prosecution and justice is examined in
the paper as well. The issue of the attainment of truth as the goal of proof and the need

! For List of References please see the Russian version of each paper.
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of its return to the criminal procedure legislation is discussed. The author’s point of
view on the goal of the criminal process is grounded, it being the achievement of the
procedural truth of the fact of the crime commission. It is argued that the main ele-
ment of reaching this goal is just to prove the guilt of a person.

Crime greatly affects human rights since its consequences differ much
from all other delict remedies arising in various branches of law. Alongside
with grave consequences a crime affects not only individual rights but threat-
ens the stability of the state system. A long historical period of the statehood
development in Russia proved maintenance of public order and provision of
inevitability of punishment for a guilty person for the crime committed to be
fundamental goals of the state policy in the field of criminal law and proce-
dure. Therefore, the order of bringing suits, investigation and trial were
subordinated to public interests.

There have always been attempts to view criminal process as a state
phenomenon. In pre-revolutionary Russia, the idea of criminal law typology
prevailed in criminal procedure science. Initially they distinguished between
three types of criminal procedure: accusatorial, investigative and mixed.

Soviet criminal process focused on the categories of goal, tasks, princi-
ples and relations. These categories were often interchangeable. “We should
not be embarrassed by the fact that under the content of criminal justice goals
a legislator means tasks, since shades of meaning of the words “goals” and
“tasks” do not differ much, but they can be applied in various aspects” [2, p. 58].

A single-element approach to the research of the essence of criminal
practice is sure to be insufficient, therefore many scholars developed a multi-
element conceptual system.

It is no use trying to prove the effectiveness of the system analysis of the
criminal process today. Such attempts were first taken in the 70-ies - 80-ies
of the previous century. The dynamic development of criminal process re-
search is explained by many factors, the most important factor being state
policy in crime procedure, which is part of the global legal policy of the state.

Since the key issue of the theory of the statehood is to reveal the essence
of state power, the very notion of “power” becomes the basis for the criminal
procedure research as a whole, and its constituent categories, in particular.
The following opinion proves the idea that “political laws are ultimately
fixed thanks to criminal legislation. If it does not serve the goals of strength-
ening social political structure, then the latter will be destroyed, sooner or
later” [6, p. 554]. We fully support the view that “study of facts of any crime
is subject to their social, political and juridical evaluation” [2, p. 60]. As-
sessing the significance of the formation of modern Russian state and law in
general, and of modern criminal procedure policy in particular, one should
take into account that cardinal transformations in the state are initiated and
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provided by the state power. The events currently taking place in Russia are a
typical example of the situation when the state is not being gradually trans-
formed into a state ruled by law emerging from a civil society. Being
constitutionally proclaimed the state reaches the desired shape within the
constitutional framework. It is nothing else but the reforms from “above”
when the country’s leadership initiates or introduces under the influence from
outside private property, declares multiparty system, privatizes mass media,
etc. Such events development attributes to the state most active role in the
political and legislative provision of social reforms.

In the Russian Federation, the basic concept of state formation was the
concept of the formation of the state aimed at recognizing rights of any per-
son and developing a valid system of the rights protection.

The adopted Criminal Procedure Code of the Russian Federation focuses
on a new ideology of the criminal process. Its goal is to execute the provision
of Art. 2 of the Constitution of the Russian Federation on the priority of
rights and liberties of man and a citizen. It is in Art. 2 of the Constitution of
the Russian Federation that constitutional demands for the human rights and
legal interests protection are envisaged. Yet, it should be mentioned that the
influence of the publicity principle in the course of criminal proceedings has
been narrowed in the Criminal Procedure Code of the Russian Federation.
The fact contradicts the final aim of the formation of the state based on the
rule of law and civil society, but as a result, the rights of the participants of a
criminal process have been substantially extended, and the basic principles of
justice became of adversarial nature and equality of the parties. This signals a
new stage of state and civil society development, and a qualitatively new ap-
proach to the relations between a person and a state in the criminal justice
sphere.

However, the duration of successful existence (for that period of the de-
velopment) of the political regime, lack of the necessity to create new legal
institutes do not let us fully admit that the goals have been achieved. Thus,
critical opinions on the criminal justice essence must be considered fair. “The
real process exists within the framework of old forms adopted to new rules,
inevitable but not too burdening since the body which supervises their execu-
tion has managed to adopt its longstanding habits to them. Nor does science
want to depart from habitual views sticking to archaic dogmas.” [3]. Yet, it
should be mentioned that competitiveness of the doctrines under discussion is
a natural state phenomenon, one of which focusing on crime combat, the oth-
er declaring priority of human rights in this fight.

However, the change of markers of criminal procedure activities directly
affected many legal institutes of the criminal procedure science. There
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emerged an urgent need to review methodological foundations of criminal
procedure theories.

It is logical to quote Confucius: “not always all the old is bad” [1, p. 48].
The key features of criminal procedure science have always been such cate-
gories as “goal”, “principle” and “functions” of a criminal process. In our
opinion, it is these three categories that constitute the essence of a criminal
process today as an integrated phenomenon. Other institutes are designed to
make the mechanism of criminal procedure work, and contribute to the op-
eration of the three categories mentioned above. One should admit that
euphoria from the Criminal Procedure Code of the Russian Federation initial-
ly shaped and presumed to make procedural institutes more democratic has
vanished. Criminal process seen as the system of interdependence of the
court and the state while administering justice tends to become accusatorial.
The tendency is explained by the absorption of individual interests by the
state ones, by the domination of an imperative method over dispositive, as
well as by official and instructive approach. As any activity, a criminal pro-
cess has its aim — procedural truth achievement.

Topicality of the truth achievement issue as the goal of proof has its his-
tory. During the reforms in the 90-ies, the issue was questioned. But
numerous recent research in the field of law of evidence have confirmed the
verity of classical scholars views on Soviet criminal process [7]. For exam-
ple, S. V. Rudakova argues that the goal of criminal procedure cognition as
mental and practical activity of criminal proceedings participants is the
achievement of truth in a case. R. K. Shamsutdinov believes achievement of
truth through comprehensive, full and objective investigation of all criminal
case circumstances to be a major pre-condition for lawful, well-grounded and
fair decision of a criminal case [5, p. 9]. But if the former recognizes truth as
the knowledge property of the crime committed circumstances [5, p. 11], thus
ignoring the notion of the reliability of proof, which does not violate the in-
tegrity of the system of criminal procedure principles activity, the latter
suggests “revival of the principle of all-sided, full and objective study of the
criminal case circumstances to achieve truth in a criminal process” (Art. 15
of the CPC). It will lead to the violation by the court of the principle of the
adversarial justice (Art. 15 of the CPC) since provision of favorable condi-
tions to the prosecution and the defense to execute their functions is not equal
to the provision of active actions aimed at achieving truth by court [9, p. 15].

One should admit that various interpretations of the essence of truth
cause the necessity to develop its definition within the framework of criminal
procedure law of Russia. At the time of emergence of the Russian statehood
where the Greek and Roman law reigned, the truth was seen as the goal to be
achieved by a judge dealing with a criminal case. In our opinion, to meet the
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goals of criminal procedure proof the essence is to be researched through the
prism of prosecution functions and justice where the subjects enjoy the right
to the presumption of innocence. In this aspect, the criminal process goal is
not achievement of truth but procedural truth of the crime committed fact
established by the court on the basis of proof and recognized as possible and
reliable. It is the institute of possible proof that is the means of personal
rights and legal interests protection of the accused and the suspect in a crimi-
nal process.

Defining the notion of “truth” as “accurate, scientifically grounded” we
believe that criminal procedure activity on the investigation of all the crimi-
nal case elements can be considered as research of a specific object such as
crime. Crime investigation as the process of proof unites practical things and
mental activity characterized by emotional and rational, subjective and objec-
tive, direct and indirect markers.

However, we cannot ignore the fact that even having changed the goal
of criminal process — achievement of procedural truth of the crime committed
fact, the basic element to reach this goal is only to prove the guilt, while the
latest amendments to the criminal procedure law recognize guilt only as a
sufficient element (Ch. 40 and 40.1 of the CPC of the Russian Federation). If
the fact of the crime commission has not been proved (lack of corpus delicti
or the event of the crime, lack of proof of the accused’s involvement in the
commission of a crime), then the accused (the defendant) is found not guilty
or the case is dismissed. It is reasonable to quote the norm from Art. 613 of
the Criminal Procedure Charter of 1864, where “the case was directed in a
manner which contributed to the achievement of truth...” Besides, presump-
tion of innocence refers basically to the prosecution demands to prove the
case beyond reasonable doubt “...till the guilt is proved in a manner con-
sistent with the law and the court sentence becomes valid” (Art. 14 of the
CPC of the Russian Federation). The burden of proof is not vested in the
court due to the adversary justice principle and an active role of proof does
not belong to court.

The court sentence cannot be grounded on suppositions since innocence
is presumed by law, therefore there is no need to prove it. In 1978, Doctor of
Laws Lev D. Kokorev expressed the same opinion: “...persons sentenced in
accordance with all procedural forms are as a rule guilty...” [2, p. 241].

The fact that in 2003, (a year and a half after the CPC of the Russian
Federation entered into force) due to the Constitutional Court of Russian
Federation Decision N18-P it became possible to return the criminal case
back to the prosecutor to remove all the obstacles to court hearing in all cases
where violations of criminal procedure law at a pretrial stage were not re-
moved during court proceedings, if such cases are not connected with either
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insufficient inquiry or preliminary investigation. In fact, the Constitutional
Court removed the loss of effectively operating institute of further investiga-
tion, which was in effect under the CPC of the RSFSR bearing accusatorial
approach to court proceedings. Establishment of the Investigation Committee
under the Prosecutor’s Office of Russian Federation by the Law of 5 June
2007 N87 — F3 has not only deprived the prosecution of objective and com-
prehensive control over the prosecution bodies, but also confirmed
accusatorial approach to the criminal procedure policy of the state. We could
be less critical of the reform outcomes in the criminal process sphere but it
will not raise the level of personal rights protection.

Besides, our loyal attitude to the general tendency of criminal procedure
acceleration cannot positively affect the institute of a special order of court
proceedings (Ch. 40 of the CPC of the Russian Federation) successfully as-
similated and applied by judges. This is a vivid example of the transfer of the
accusatorial approach to the administering justice party. In case of failure to
provide effective defense at the preliminary investigation stage this simpli-
fied procedural form does not only exclude the need to achieve procedural
truth by the court, but returns law enforcement back to the times of the
“reign” of the best proof of the guilt — recognition of guilt by the accused
himself. Lack of the process of proof in court proceedings and criminal case
materials with a single final judgment of guilt means clear decline in the
standards of the process of the proof of guilt and, consequently, lack of clear
grounds and motivation in a court sentence.

Kauanosa O. B.
IIpaBo Ha pa3yMHbIA CPOK YrOJIOBHOT'O CYyAONPOU3BOACTBA
B POCCHMIICKOM yT'0JIOBHOM Iponecce

PaccmaTpuBaroTCsl OCHOBHBIE acleKThl IpaBa Ha pa3syMHBIH CPOK YTrOJIOBHOTO
CYZAOTIPOH3BOJICTBA B POCCHHCKOM YTOJIOBHOM IIpoliecce. AHATH3UPYIOTCS KPUTEPUN
OTIpEAeNIeHNs] Pa3yMHOCTH CPOKa IIPOMU3BOJCTBA TI0 ANy, ONPEIEIAeTCs COAEpKAHIe
TaKWX KPUTEPHEB, KaK (pakTHdecKas U IPpaBoBasi CIOKHOCTH Jiella, TOBEICHNE CTOPOH
U T. A. JlemaeTcst BBIBOA O TOM, YTO OTBETCTBEHHOCTH 3a obecedeHne pa3yMHOCTH
CPOKOB IIPOU3BOJCTBA 10 YTOJIOBHOMY JIe]ly BHE 3aBUCUMOCTH OT IIOBEJCHUSA CTOPOH
BO3/IAraeTcsi Ha rocyaapcTBO B CHIIy TOTO, YTO YTOJOBHBIH HPOLIECC HOCHUT ITyOnny-
HBII Xapakrep.

B poccuiickoil mpaBoBoi cucTeMe TPaIULMOHHO CYILECTBYET MOHUMA-
HHUE, 9TO TPaBOCYANE TOJDKHO OBITh CBOEBPEMEHHBIM U OBICTphIM. [IpaBo Ha
Pa3yMHBIA CPOK YTOJIOBHOTO CYJIOIPOM3BOJICTBA PETIAMEHTHPOBaHO CT. 6.1
YromnoBHO-TIponieccyanbHOro Konekca Poccuiickoit ®enmepannu (mamee —
VIIK PD).
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