Court website in the form of an electronic documents signed by a judge with
a qualified electronic signature. Forwarding electronic copies of judicial deci-
sions to the participants of the criminal proceeding will facilitate access to
justice.

However, transparency of criminal justice requires not only appropriate
regulatory framework, but also the development of an effective mechanism
for its implementation, not to cause problems in law-enforcement practice.
For example, the above-mentioned Federal Act of 23.06.2016, No. 220-FZ
contains a clause on the possibility of using electronic documents in court
where technical conditions allow. It means that simplification of the interac-
tion of citizens and the court, largely depends on the logistical support of the
judicial system. This fact is to be taken into account.

The problem of transparency goes beyond the individual types of pro-
ceedings, since it requires a revision of certain vectors of the Russian legal
policy. At the same time, it is important that the organizational and legal
modernization of the justice system should go hand in hand with the proce-
dural law reform. This helps avoid inconsistency and conflict of legal norms.
In line with the issue of justice transparency in national criminal procedure
legislation there are a number of structures that require review, clarification
and correction. It concerns the restrictions of the principle of openness in a
pretrial proceeding, the use of videoconferences, and sentencing pronounce-
ment procedure. The procedural rules governing participation of people in
open court proceedings are overly concise. Resolution of these and other is-
sues of concern should be considered as an integral part of Government
policy to enhance the transparency of justice.

Tpy6Hukoea T. B.
B03MO0XKHOCTB pea/iM3alluyi NpaBa KaX/0ro Ha Cy/leOHYI0 3alUTy
KaK KpUuTepui c6a/1aHCMPOBAaHHOCTH Pa3/IMYHBIX LEHHOCTEN
B yroJI0BHOM Ipouecce

B paGoTte kpaTko M3/10)KeHA aBTOPCKAsk KOHIEMIHA O MECTE B YTOJOBHOM HPO-
ecce npasa Kax/oro Ha cyneOHyro 3amuty. [IpaBo Kaxaoro Ha cyneOHy0 3alluTy,
peanusyemoe au00 MyTeM OCYILECTBICHHUS CIPaBEAIMBOrO CyaeOHOro paszdoupareinb-
cTBa, a1O0 B (opMmMe CyaeOHOro KOHTPOJIS, SIBISIETCS CIIOCOOOM TapMOHH3ALMU
PA3INYHBIX LIEJICH YroJIOBHOIO NPOLECcca, CPEICTBOM HX PEAIM3ALUH, YCIOBUEM IS
peas3aluy COLUAIbHOTO Ha3HAYEHHUs yroJIOBHOTO npouecca. HeobxoanmocTs obec-
MCYCHU BCEM 3aWHTEPECOBAHHBIM CyOBEKTaM (B TOM YHCIE OOIIECTBY B IIETIOM)
npaBa Ha CyJeOHYIO 3alUTY MPEJCTACT IPU TAKOM MOAXO0/E KaK KPUTEPHil:

— Ut OPMUPOBAHHS CHCTEMBI IPHHIIUIIOB YTOJIOBHOTO IIPOIIECCca;

— cOaTaHCHPOBAaHHOCTH COOTHOIICHNUS IIPaB U 00s3aHHOCTEH Pa3IMYHBIX ydacT-
HHKOB yTOJIOBHOTO IIpOLECCa;
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— OTTPaHUYCHUS 3JI0YNOTPEOICHNS MIPAaBOM B yTOJIOBHOM MPOIECCE OT IPaBoO-
MEpPHOTO TIOBEJACHHS M KPHUTEPHS HEOOXOAUMOCTH U IPONOPIHOHATEHOCTH
pearupoBaHHsl CO CTOPOHBI FOCYapCTBa Ha 3JI0YNOTPeOIeHUE IIPaBOM YYaCTHHKAMH
mporecca;

— JIOIYCTUMOCTH KOHKPETHBIX CIIOCOOOB YIIPOINEHHUS yTOJOBHOTO IIporecca M
ONTUMAJIBHOCTU IOCTPOCHUS CUCTEMBI YTOJIOBHO-TIPOLIECCYaIbHBIX CTaIUH.

[IpaBo kaxgoro Ha cyneOHYIO 3alIUTy MpaB M CBOOOM TPEXKAE BCETO
peanu3yercsl IMyTeM OCYLIECTBICHHS MPABOCYIHSA, T. €. IMyTE€M peau3allin
IpaBa Ha CIIPaBeIIMBOE CyAeOHOE pa30upaTeNbCTBO (TapaHTUPOBAHO CT. 6
EBponeiickoli KOHBEHLIMY, IPUMEHIEMON B TOM TOJIKOBAHUH, KOTOPOE JAET
et EBponelickuii cyq mo mpaBaM uenoBeka). Ho conmepikaHue mpaBa Ha Cy-
JNeOHYIO 3alUTy HE HCUEepIBIBACTCS NMPAaBOM Ha CHpaBeIUIMBOE CyAeOHOe
pa3dupaTenbCTBO, BKIIIOYAs B ce0s Takke 00s3aHHOCTH TOCYapcTBa rapaH-
THPOBaTh CyNeOHYIO 3allUTy B TeX CIydasxX, KOrja OHa HeoOXoxuma Juis
3aIUTHl MyOJUYHBIX (OOIECTBEHHBIX) HHTEPECOB (3aMHTEPECOBAHHOE JIUIIO
OTKa3aJI0Ch OT CBOETO MpaBa Ha CIIPaBEIMBOE CyneOHOe pa3OMpaTesbCTBO
ero aemna, Tn00 HEOOXOAMMO 3alUINATh IpaBa U CBOOOIBI TNIIA, B CUTYallud
HEBO3MOXKHOCTH OCYIIECTBICHHS TpaBocyaus). Hampumep, HembIcamMa
rJIacHAasl, COCTs3aTelbHas TPOolelypa MPHU PELICHUH BOIPOCa O Jadye CyIoM
corjiacusi Ha KOHTPOJIb M 3alKch TeJIe(QOHHBIX MeperoBopoB. Tem He MeHee
rOCYAapcTBO 0053aHO TapaHTHPOBATh, YTOOBI M B 3TOW CHTYaIMH JIMIY ObLIa
npefocTaBieHa cyaeOHas 3aliMTa, OCyIIeCTBIsIeMas B JaHHOM cllydae B
(dopme cyneOHOro KOHTpOJIS, HE SIBIISIONIETocs paBocyaneM. Takum obpa-
30M, TIPaBO KaK/I0T0 Ha CyAEOHYIO 3aIlIUTy MOKET OBbITh peai30BaHO JHO0
ITyTEM OCYIIECTBICHHUS CIPABEIINBOTO CyIeOHOTO pa3OupaTensCTBa, 00 B
(dhopme cyneOHOTO KOHTPOJIS.

1. IIpaso na cydebuyio 3awumy u nHasHaueHue y20108HO20 npoyecca

31ech cielyeT MCXOJUTh U3 Te3Hca O €IMHCTBE COIMAILHOTO MpeHa-
3Ha4YEHHs BCETO KOMILIEKCAa «KPUMHHAIBHBIX)» OTpaciieil IpaBa: yroJIOBHOTO
mpaBa, yrojioBHoro mnpouecca, OPJl u yrojoBHO-MCHOJHUTEIBHOIO MpaBa.
[IpennazHaueHne 3TO 3aKIFOYAECTCS B KOHEYHOM HTOTE B TOM, YTOOBI MOJ-
JIep)KUBaTh B OOIIECTBE TMOPSIOK, MHp, CHOKOMCTBHE M YBEPEHHOCTb,
obecrieuynBaTh YCTOHYMBOCTD OOIIECTBEHHBIX OTHOIICHHH. J{71s ero peanmsa-
UM HCIIOJB3YIOTCS pAa3IMYHBIE CPEJCTBA: YCTAHABIMBAIOTCS YTOJOBHO-
IIPaBOBbIC 3aIPETHI, BEAETCS aKTUBHASI AEATCIBHOCTD, HAIIPABICHHAS HA BbI-
SBJICHUE TOTOBSIIMXCS W JATEHTHBIX HPECTYIUIEHWH, OTHICKAaHHE JIUI, HX
COBEpIIMBIINX, B CIy4ae HapyLIEHUs] YrOJOBHO-IIPABOBOIO 3alpera — ycTa-
HaBJIMBAETCS JIMYHOCTh TAKOTO HApYUIMTENs W pelaercs BONpoC JHOO O
MIPUMEHEHUN K HEMY YTOJIOBHOTO HaKa3aHMs, JIMOO 00 OTKa3e OT ero mpume-
HEeHUs, U T. . st TOro 4roOBl YrOJIOBHBIN MPOIECC MOT BIOXKUTH «CBOIO
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JIETITY» B PElICHHE YKa3aHHOM BBILIE 3a7a4d 00ECIICUeHNs] MUPA U CIIOKOH-
CTBHS B 00ILIECTBE, HEOOXOIUMO:

e 4yTOOBI YTOJIOBHOE HaKa3aHWE NMPHMEHSIIOCH TOJIBKO K HaJIeKaleMy
(BMHOBHOMY B IIPECTYIUICHUH) JIMIly, HHOE YPEBATO IOCICACTBHAMH, CPaB-
HUMBIMHU II0 CTETIEHH OMACHOCTH (Ul COXPaHEHHs MHpa M CIIOKOHCTBHUS B
o011ecTBe) ¢ MOCIEACTBUAMHU CaAMOTO MIPECTYIUICHUS;

e uyTOOBI CyAeOHOE pELICeHUE HE TOJILKO YCTaHABIMBAJIO MCTHHY, OBLIO
CHpaBeUIMBBIM, HO U 8OCHPUHUMAIOCL HACENeHUueM B KadeCTBE TaKOBOTO,
4T0OBI OOIIIECTBO BUIENO, YTO TOCYAAPCTBO NPEAIIPUHIMAET BCE BOZMOXKHBIE
MEpBI ISl TOTO, YTOOBI OTHICKATh W HAaKa3aTh AEHCTBUTEIHHO BUHOBHOE JIH-
110, 00€CTIEYNTh BOCCTAHOBIICHNE HAPYIICHHBIX MPAB IIOTEPIIEBIIETO («BaKHO
HE TOJBKO, 9TOOBI MIPABOCYIHE OCYIIECTBILLIOCh, HO M 4TOOBI OBIJIO BUAHO,
YTO OHO OCYIIECTBIIICTCS);

e uyroOBI caMa No cebe Mpolenypa, o0 UTOraM KOTOPOH peraercst BO-
Npoc O HAIMYUM Yy TOCYAapcTBa IpaBa Ha HaKa3aHHE B OTHOIICHHH
KOHKPETHOT'O JIML[a ¥ O pa3Mepe Takoro Ipasa, CIUIIKOM CYIIECTBEHHO HE
Hapymaia (He orpaHn4MBana) Obl MpaBa 4WieHOB oOmiecTBa. MHaue «i1ekap-
CTBO» OKaXeTcs «XyXe OoJe3Hm» — OOIIECTBEHHBIH TMOpSIOK Oyzmer
TIOCTABJICH I10]] YTPO3y HE B PE3YJIbTaTe COBEPIICHHS IPECTYIUICHHS, a B pe-
3yNlbTaTe AEATEIBHOCTH MPAaBOOXPAHUTEIBHBIX OPIaHOB, HANpPaBICHHBIX
(peanbHO MM (GOPMATBHO) HA PACKPBITHE TMPECTYIDICHUS M W300JIMUYCHHE
JIMII, €0 COBEPILUBIIHX.

OTcrola — HETOCPEACTBEHHBIE LS, PEATU3AINI0 KOTOPhIX «IIPHHUMA-
eT Ha ce0s» YroJOoBHBIM mporecc, 3To: 1) yCTaHOBJIEHHE MUCTHHBI MO JACIy U
BBIHECEHHE Ha OTOW OCHOBE IPaBOCYAHOTO HTOTOBOTO  PEIICHUS;
2) yOexeHrue HaceleHHs B TOM, YTO B XOJC PAcCIICIOBAaHUS U CYACOHOro
pa3OupaTenbCcTBa YCTAaHOBIEHA HMEHHO NCTHHA; 3) OXpaHa MpaB U 3aKOHHBIX
MHTEPECOB BCEX JIMII, BOBJICYCHHBIX B YTOJOBHBIN MPOIECC, OT YPE3MEPHOTO
X OTPaHUUYCHUS B XOZE OCYIIECTBICHHUS YTOJIOBHO-TIPOLIECCYaTbHON [es-
TCIBHOCTH.

B KOHKpPETHOH CUTyaluu 3TU eI MOTYT IPOTUBOPEYUTH IPYT APYry U
Ooublliee JOCTM)KEHHE OJHOM M3 HUX MOXET OBITH OOYCJIOBJIEHO MEHBLINM
JIOCTHO>KEHUEM JIpyroit (apyrux). B To xe BpeMs g peanu3anuy KaxIon u3
3THX LieJiell HeoOXoauMa cIipaBe/InBas cyebHas nponenypa. Tak, B kade-
cTBe HanbOoisiee APPEKTUBHOTO CpPEe/CTBA JUI YCTAHOBJIICHUS UCTHUHBI KaK B
IOPUIMYECKOH HayKe, TaKk U B COLMOKYJIbTYPHOI peabHOCTH BOCIPHHHUMA-
erca cyneOHas Tporenypa, IMOCTPOCHHAs Ha ONPENCNICHHBIX MNPHHIMIMAX.
Yeonosnwviti npoyecc moeoa npedocmaem neped namu Kaxk cnocod obecneue-
HUSL 6CeM YKA3AHHbIM CYOBLEKMam 603MOIICHOCMU Peanu306ams Ux npago Ha
cyoebuyro zawumy. Jlanee, crpaBeminBoe CylcOHOE pa3OUpPATEILCTBO —
HaWIy4lIMi crioco0® yOexaeHUst HAaceJeHUs] B TOM, YTO B XOJI€ YT'OJIOBHOI'O
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CYZIONIPOU3BOJICTBA YCTAHABIMBACTCSl UCTHHA, HAKA3bIBACTCS UMEHHO JIHLIO,
BHHOBHOE B COBEPLICHHH NpecTyIUIeHHs. HakoHew, eanHCcTBEHHBIM 3 dek-
THBHBIM CIIOCOOOM 3aIlIUTHI IIPaB U 3aKOHHBIX HHTEPECOB JIMII, BOBJICYCHHBIX
B YTOJOBHOE CYIOIPOHM3BOJCTBO, OT W3JUIIHETO MX CTECHEHHs, HEOOOCHO-
BAaHHOTO OTPaHWYEHMS WM HPSMOrO HAapyLIeHHs SBISETCS WX CyaeOHas
3aIUTa, OCYIIeCTRIsIeMas Tn0o B (hopMe CyaeOHOTr0 KOHTPOJIS, JINOO MyTeM
NPOBEJICHUSI CIIPAaBEAJIMBOrO CyneOHOro pasouparenbcTBa. Takum oOpasom,
MPEIOCTABICHHE BCEM 3aHMHTEPECOBAHHBIM CyOBEKTaM MpaBa Ha CyICOHYIO
3aIIUTY — YHUBEPCATIbHBIN CIOCO0 COTNIAacCOBaHMS, TAPMOHH3AIMH PA3THIHBIX
33724 YTrOJOBHOI'O Ipolecca, HEOOXOIUMOE CPEICTBO UL HX pean3alui,
HEo0X0IMMOE YCIIOBHE TSl PEalTM3alliy €r0 COLHAIBHOTO MMPEAHA3HAUCHUSL.

2. I[Ipaso Ha cy0ebmyto 3awumy u cucmema nPUHYUNo8 Y20i108H020 NPo-
yecca

[lepeyeHb MPUHIKIIOB YTOJIOBHOTO Tporiecca (HOPMHUPYETCsl HE MPOHU3-
BOJIbHO. OHHU B CBOEHT COBOKYITHOCTH MPEIHA3HAYCHBI [UTS pean3alni 1eaei
YrOJIOBHOTO mpouecca. Ho MOCKONbKY YHUBEpCANbHBIA CIOCO0 peannu3aliu
LIeJIei YTOJIOBHOTO MpOLEcca COCTOUT B 00ECIICUCHHH BCEM 3aWHTEPECOBaH-
HBIM CyOBeKTaM IpaBa Ha CyJeOHYI 3alllUTy, TO U CHCTEMa MPUHLHIIOB
YTOJIOBHOTO TIpOIiecca MpeJCTaBisieT co0oi Habop ycioBHH, IpH coOmoe-
HUM KOTOPBIX TaKoe NpaBo OyAET PEalM30BaHO B paMKax YrOJOBHOTO
cyzmornpon3BozcTBa. [IpaBo Ha CyfeOHYIO 3alIUTY MPEACTAST P TAKOM MO~
X0I€ B KaA4YCCTBC «HMCTOYHHKA» YIOJOBHO-IIPOUECCYAJBHBIX IMPUHIIUIIOB,
KPUTEPHS TSI pEIIeHHUs BOIIPOca 00 OTHECEHUH TeX WM WHBIX TIOJ0KEHUH K
YHCITYy MPUHIHUIOB (U TOTO YTOOBI PEIINTh, SIBISIETCS JTH TO WK HHOE TO-
JIO)KECHHE MPUHIIUIIOM TPOIECcca, HY)KHO ONPENeTHTh, HEOOXOAUMO JIH
JaHHOE TMOJIOKEHUE ISl 0OecreueHusl mpaBa Ha cyAeOHyto 3anmty). Hampu-
Mep, CYIIECTBOBAHHE MPUHLMIA NYyOJIUYHOCTH SIBISACTCS HEOOXOIUMBIM
yCIoBHEM IS o0ecTiedeHns mpaBa obmiecTBa Ha cyaeOHyto 3amuty. Coctsi-
3aTEJIBHOCTh, IPAaBO OOBMHAEMOTO Ha 3aIUTy, HE3aBUCHUMOCTb H
OeCIpUCTPACTHOCTh CyJiell — HEOOXOJMMBbIE 3JEMEHThI O0eCIeueH s Crpa-
BE/IJIMBOCTH CyNeOHOI mpoleayphl. [ acHOCTh cyneOHOro pa3doupaTenbcTBa
— HEOOXOUMBIT COcO0 YAOCTOBEPEHHS HACEICHHS B TOM, YTO B CYyAeOHOM
pa30upaTenbCTBE MPOUCXOAUT YCTAHOBICHUE MCTHHBI. C ydeToM 3TOro Hc-
KJIFOYCHHE TIACHOCTH M3 YHCIIa IPHHIMIIOB YTOJIOBHOTO MPOLIECCa MPEACTAeT
HEOOOCHOBAHHBIM U HEIOMYCTUMBIM PELICHHEM.

[TpaBo Ha cyneOHYIO 3aIUTY TaKXKe MOXKET HCIIOJb30BaThCs KaK KpUTe-
puidl IS COIJIACOBAHWS INPUHLMIIOB YTOJOBHOTO IIpOLIECCa, OIpPEACIICHUS
IPaHULl JEHCTBUS KaxI0ro u3 HuX. Hampumep, npaBo Ha CyaeOHYIO 3aIuTy
HENPUKOCHOBEHHOCTH YaCTHOM JKU3HHM JIMIA B XOZAE€ YTOJIOBHOTO CyIOIPOU3-
BOJCTBA CTAHECT HEPECAJINIYEMbIM, €CJIM NIPUHIUII TJITACHOCTU HE 6yueT HUMETH
HCKHIO‘leHldﬁ, HalpaBJICHHBIX Ha 3allUTYy 3TOI0 IIpaBa. Ho »Tu uckmroueHus
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MOTYT OBITh NPUMEHEHBI OISITh-TAKH TOJBKO T10 Pe3yJbTaTaM CIICLHaIbHON
CyneOHOH MpOIenyphl, MO3BOJSIOMIEH ONMPEIeTUTh BEPHBIN OanmaHCc MEXIY
STHMH HEHHOCTSIMU B KOHKPETHOW CHTYAIHH.

3. Ilpaso Ha cyoebnyio sawumy Kax Kpumepuii cOAIAHCUPOBAHHOCMU
COOMHOWEHUA NPas U 00A3aHHOCMEU PA3IUYHbIX YUACMHUKOS Y20I108HO20
npoyecca

MHorue yudeHble KOHCTAaTUPYIOT HECOBEPILIEHCTBO MPAaBOBOTO CTaryca
(oObema mpaB M O0sI3aHHOCTEH) PAa3IMYHBIX YYACTHHUKOB YTOJIOBHOTO MPO-
necca, yKa3bIBalOT Ha HEOOXOJMMOCTh COaJaHCHpPOBAaTh B YTrOJOBHOM
mpoliecce mpaBa 00BUHIEMOro | mpaBa mortepnesiiero [1; 2, ¢. 227; 3, ¢. 10].
Jis 3TOr0 MHOTZA MpeaaraeTcs «apuPMETHYECK» YPaBHATH 0OBEM ITpaB
MOTEPIIEBIIETO ¢ 00BEMOM TIpaB 0OBHUHAEMOTO0, oJ03peBaeMoro [4, c. 51; 5;
6, c. 111; 7] u nmaxxe MPeaOCTaBUTh MOTEPIEBIIEMY SBHBIC MPEUMYILECTBA
nepen OOBUHSAEMBIM (HAIpPHMEp, NPENOCTaBUTh €My MPaBO MPHCYTCTBOBATH
WIN Jake y4acTBOBATh (110 XKEJaHMI0) BO BCEX CIEICTBEHHBIX NeHCTBUAX [8§,
c. 28], MCKIIIOUYUTh CaMy BO3MOXXKHOCTb O3HAKOMJICHHSI CTOPOHBI 3aIUTHI C
AQHKETHBIMH JaHHBIMH BCEX MNOTEPIEBIINX 0€3 MCKIIOYEHHMs, NPEIOCTaBUTh
Ka)XJIOMY TTOTEpIICBIIEMY IPaBO OTKA3aThCs SBUTHCA B CYJ IO YBAKUTEIb-
HOW TIpUYMHE, NpPU3HAB, OJHOBPEMEHHO, TaKOW OTKa3 JOCTaTOYHBIM
OCHOBaHHEM IS OTJIAIICHUS MTOKa3aHU{ HesIBUBIIETOCS Jinnia [9]).

Mexny TeM 00beM TpaB KaXIOTO y4JacTHHKa YTOJIOBHOTO IIpoIecca
JIOJDKEH OTPENeNsiThCs 3aJadeld 3alluThl UM CBOMX MHTEPECOB M HE MOXKET
OBITH MPOCTO MPHUPABHEH K 00beMy TpaB Apyroro yuactHuka. [IpaBo kaxmo-
ro Ha CyJeOHYIO 3aIUTy CIIOCOOHO cTaTh 0a30i it GOpMHUPOBAHHUS €IUHBIX
OCHOB IPaBOBOI'0 CTaTyca Pa3JIMYHBIX YYACTHUKOB YTOJOBHOTO CYJIONPOM3-
BOJICTBA, & TaKXX€ KPUTEPHEM ONTHMAILHOCTH COOTHOLIEHUS WX TpaB U
00513aHHOCTEH: TaKOE COOTHOIICHHE ONTHMAIIBHO, €CIN KKIBIA U3 yYacTHH-
KOB B PaBHOHM CTETIEHH B COCTOSIHHM PEaJIN30BaTh CBOE MPABO Ha CyJCOHYIO
3amuTy. OTCYTCTBHE BO3MOXKHOCTH PEaNN3allMi TaKOro MpaBa y OAHOTO U3
YYaCTHUKOB WJIM SIBHasl 3aTPYJHEHHOCTh €€, SIBIISETCS MOKa3aTelieM «Hepa-
BEHCTBA» YYaCTHUKOB U TpeOyeT KOPPEKTHPOBKH.

4. I[Ipaso Ha cyoebuyto 3awumy Kax Kpumepuil OJisi OMEPAHULeHUs 3710~
ynompeoOneHus npasom 8 y20l06HOM npoyecce Om NPAGOMEPHO20 NOBEOeHUs.
U Kpumepus HeoOX0OUMOCMU U NPONOPYUOHATILHOCU Peasupo8anus co
CIMOPOHBL 20CYO0apcmea Ha 310ynompedaenue npagom y4acmHuKamu npoyecca

B yronoBHOM mporecce pa3sHOOOpa3HbIE JIUYHBIE HHTEPECHI €r0 y4acT-
HUKOB TIPH3HAIOTCA 3aKOHOAATENIEeM HACTONBKO, HACKOJNBKO JUIA HX
peanu3alyi BO3MOXKHO MCIOJIb30BATh TAKOM HHCTPYMEHT, KaK «IIpaBO Ha
cynebHyro 3amuTy». OTcIoa — OTCYTCTBHE HapyIICHHUS IpaBa CyOBeKTa Ha
CyJeOHYIO 3alUTy €ro npaB M CBOOOJI MOXKET paccMaTpUBaThCsl KaK OCHOB-
HOW TMpPHU3HAK OTCYTCTBHS 3JIOYNOTPEOJIEHHS IPaBOM CO CTOPOHBI JIPYTHUX
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YYaCTHHKOB IpoIiecca (JpyriuM IMPU3HAKOM MOXKET CIIYXKHTh OTCYTCTBHE He-
OIPaBJAHHBIX OTPAaHUYCHUH KOHCTHTYLHOHHBIX NpaB JIMI, BOBJICYCHHBIX B
YTOJIOBHOE CYIONPOU3BOACTBO, YCTAHOBICHHOE B Pe3yNIbTaTe MpPEIOCTAaBIIC-
Hus cyneOHoW 3ammtel). C y4eToM MaHHBIX MOJOXEHHH MBI paHee yKe
NPEIUIONKIIA (GOPMYIHPOBKH NPH3HAKOB, HATMYHE KOTOPBIX ITO3BOJIUT KOH-
CTaTHpPOBaTh HAJIMYHE 3JI0yNOTPEeOJieHHsT CyObEKTUBHBIM IIPAaBOM  HWIIU
MIOJIHOMOYHEM B YTOJIOBHOM Tiporiecce [10].

Kpome Toro, Mepsl pearupoBaHusi, IPUMEHsIEMbIE TOCYJapPCTBOM B CITy-
Yyae KOHCTaTanuu (akTa 370yNoTpeOIeHUs TpaBoOM, MOTYT OKa3aThesi Oojiee
OTIACHBIMH, YeM BpeJ OT CaMOT0 3JI0yNOTPEOICHHUs MPaBOM (IIPHMeEp — OTKa3
B YIOBJICTBOPCHUH XOJaTaiicTBa OOBHHAEMOro 0e3 ero paccMOTPEHHs IO
CYILECTBY C TeM 00OCHOBAaHHEM, YTO OH SIKOOBI, 3asBJIsII HEOJHOKPATHO OIHO
U TO K€ XOJaTaliCTBO, 3JI0yNOTPeOseT CBOMM IpaBoM). B cBs3M ¢ 3TUM He-
00XOIMMO YETKO ONpENeNUTh Mpe/Aeibl BO3MOXXHOIO BMEUIATENHCTBA
rocyAapcTBa B citydae oOHapyKeHHs 3710ynoTpedaeHus npasoM. Kpurepuii —
HEJIOMyCTUMOCTh HapyIIeHUs! NpaBa YYaCTHUKOB YTOJIOBHOT'O Mpoliecca Ha
cyaeOHyro 3amuTy. BMmermaTenscTBO rocyapcTBa HEOOX0IMMO, €CITH UMEET
MECTO 3JI0yNOTPeOJICHHE TIOJTHOMOYHSMHI CO CTOPOHBI JIOJDKHOCTHOTO JIMIIA.
B cnyuasx 3noynotpebienust cyObeKTUBHBIM MIPABOM KXKIBIA pa3 HE0O0Xo-
JMMO OLICHHUBATH COOTHOLICHHE MEXYy BO3MOYKHBIM BPEIOM, IPHUHHIEMBIM
MIOBEJICHUEM YYacTHUKA, M ITOCIEACTBUSAMU BMENIATEIbCTBA TOCYAAPCTBA B
€ro MoBe/ICHHE C TOYKH 3pEHHUs] 0OecIedeH s MpaBa JaHHOTO Y4YacTHHKA Ha
cyaeOHyro 3amuTy. Bee orpaHnyenus npoueccyaabHbIX MPaBOMOYHN, HEOO-
XOAMMBIX JUISl peayii3aliy 1pasa JIMla Ha cy1eOHyI0 3amuTy: 1) JomyCcTUMBI
TOJIBKO B IIEJISIX 00ECTEUYCHUs peajn3alii KOHCTUTYIIMOHHBIX HpaB JPyrux
T 2) TOJDKHBI OBITH CTPOTO COpa3sMEpHBI 3TOM HEoOXoauMocTH M 3) He
JIOJDKHBI B CBOEH COBOKYITHOCTH ITPHUBOJUTH K (PaKTHIECKOMY JIMIICHHIO JIU-
I1a ero MpaBa Ha CIpaBeTNBOE CyAeOHOE pa30HUpPaTEILCTRO.

5. Ilpaso Ha cyoebHylO 3awumy Kak Kpumepuu OORYCMUMOCMU KOH-
Kpemuvix cnocobos YnpowjeHus y20on06H020 Npoyecca U ONMUMAarTbHOCU
NOCMPOEHUS CUCEMbl Y20T08HO-NPOYECCYATLHBIX CIAOULL

[IpaBo Ha cyneOHyIO 3alIUTy MOXET OBITh MCIIOJIb30BAHO M KaK KpUTE-
pHii JUIS COBEPILEHCTBOBAHMSI CHUCTEMBI YIOJIOBHOI'O IIPOLECCAa: CHCTEMBI
YTOJOBHO-TIPOLIECCYAIBHBIX CTaJUi M CHCTEMBI YrOJOBHO-IIPOLECCYaIbHBIX
mpon3BoACTB. I10CKOIBKY BEeCh YTroJIOBHBIH Ipomecc — crocod obecrieueHus
peanmzanuu mpaBa cyOBEKTOB Ha CyINeOHYIO 3aIllUTy, TO OCOOCHHOCTH TOM
WM WHOM CTaJW¥ WM TOTO WIM MHOTO MPOM3BOJCTBA (HAImpHMep, 0co00ro
NOpSAKA IPUHATHS CyIeOHOrO PEIeHHUs WM 3a09HOT0 PACCMOTPEHUA Jena),
NPEIATCTBYIONME Peau3aliy IpaBa OZHOTO M3 YYaCTHUKOB Ha CyIeOHYIO
3aIUTY, JTOJKHBI OBITh BOCHPHHSITH KaK OCHOBaHHE JUIsS TOTO, YTOOBI MOJ-
BEPrHYTh «HAIIOJHEHHE» COOTBETCTBYIOIIEH CTaJM WM TOCTPOCHHE
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COOTBETCTBYIOIIEr0 MPOU3BOJCTBA KPUTHUECKOMY pa30bopy, NepecMoTpy,
MIOCKOJIBKY B JaHHOM BHJE OHH HE CIOCOOCTBYIOT HOCTHIKECHHIO LIENIeH yro-
JIOBHOTO IIpoLiecca.

[oxpoOHee 00 MCHONB30BAaHUM ITOI'O KPUTEPHS NPHUMEHUTENBHO K MO-
CTPOCHHUIO CHUCTEMBI YTOJOBHO-TIPOLIECCYAIbHBIX IIPOM3BOJICTB MBI yXKe
TOBOPHITH B Ipyrux pabdorax [11-13].
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Trubnikova T.
The possibility of exercising a universal right to judicial protection
as a criterion for balancing various values
in the criminal proceedings
(translated by Tatsiana Kavalionak)

The paper outlines the author’s view on the place of universal right to judicial
protection in the criminal procedure. The right to judicial protection exercised either
through a fair trial or in the form of judicial control is a way of harmonizing various
criminal procedure goals, a condition for realizing the social goal of the criminal pro-
cedure. Within this approach, the right to judicial protection to all the parties
concerned (including society as a whole) meets the following criteria:

—a criterion for the formation of principles of criminal procedure;

— a criterion of the balance between the rights and obligations of various partici-
pants in the criminal procedure;

—a criterion for differentiating the abuse of the right in the criminal procedure
from the lawful behavior and the criterion of the necessity and proportionality of the
state’s response to the abuse of the right of the parties to the procedure;

—a criterion of specific admissible ways to simplify the criminal procedure and
to form an optimal system of criminal procedure stages.

People’s right to judicial protection of their rights and freedoms, first
and foremost, is exercised through administration of justice, that is, through
execution of the right to a fair trial (as guaranteed by Article 6 of the Europe-
an Convention, applied in the interpretation provided by the European Court
of Human Rights). However, the normative content of the right to judicial
protection is not limited by the right to a fair trial. It includes the obligation
of the State to guarantee judicial protection when it is necessary to protect the
public interests (the interested party has waived the right to a fair trial, or
administration of justice is not possible). For example, an open adversarial
procedure is not possible when the court decides the issue of giving consent
to monitor and record telephone conversations. However, the State is obliged
to guarantee the party judicial protection in the form of judicial control,
which is not justice. Thus, the right of every person to judicial protection can
be exercised either by a fair trial, or in the form of judicial control.

1. The right to judicial protection and criminal procedure

It is worth considering the assumption of the unity of the social purpose
of “criminal” branches of law: criminal law, criminal procedure, operational
search activity and criminal executive law. The ultimate purpose of such uni-
ty is to maintain peace and order in society, to ensure stability of social
relations. Different means are used to achieve the purpose, €. g., criminal jus-
tice prohibitions, activities aimed at identifying imminent and latent crime,
detecting perpetrators. In case of court ruling violation, the offender is identi-
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fied, and it is decided either to apply or deny criminal punishment, etc. To
contribute to the above mentioned tasks of ensuring peace and order in socie-
ty, it is essential:

e to apply to the relevant person (guilty of a crime) criminal penalties,
otherwise the degree of danger of the consequences for maintaining peace
and order in society will be comparable to the consequences of the offence
itself;

o the fair court decision does not only ascertain the truth, but it is per-
ceived by the population as such. The society should believe that the State
takes all possible measures to detect and punish the true offender, in order to
restore the victim’s infringed rights (“it is crucial not only to administer jus-
tice, but also to show that it does exit”);

¢ he procedure itself, which results in solving the question whether the
State has the right to punish a person and the scope of such a right, shall not
violate the rights of people. Otherwise, the “remedy” will be “worse than the
disease” — public order will be jeopardized not due to a crime, but as a result
of law enforcement activities, aimed (actually or formally) at crime detecting
and identifying the perpetrators.

Hence, the immediate objectives “to be solved” by the criminal process
are:

1) to find the truth and deliver a final judgment;

2) to convict the population that, the investigation and trial have ascer-
tained the truth;

3) to protect the rights and legitimate interests of all those involved in
the criminal procedure from excessive constraints.

In a particular situation, these objectives can contradict each other, and
better achievements of one of them may appear due to the worse achieve-
ments of the others. At the same time, achievement of these goals requires a
fair judicial procedure. Thus, a judicial procedure based on certain principles
is believed to be the most effective means to ascertain the truth both in legal
science, and social and cultural life. Then criminal procedure appears as a
means to provide all parties with an opportunity to exercise their right to
judicial protection. A fair trial is the best means to persuade the population
that in criminal proceeding the truth is ascertained, and a guilty person is
punished. Finally, judicial protection (either in the form of judicial control or
through a fair trial) is the only effective way to protect the rights and legitimate
interests of persons in criminal proceedings from restraint and excessive unrea-
sonable restrictions or actual violation. Thus, providing all interested parties
with the right to judicial protection is an essential way of coordination, harmo-
nization of various tasks of the criminal procedure, an essential means for their
implementation, a necessary condition for realization of its social purpose.
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2. The right to judicial protection and the system of principles of crimi-
nal proceedings

The list of principles in the criminal procedure is not arbitrary. They are
collectively meant to reach the aim of the criminal procedure, which is to
ensure all parties concerned the right to judicial protection. The system of
principles of criminal procedure is a set of conditions under which the right
to judicial protection will be executed in the context of criminal proceeding.
According to this approach, the right to judicial protection is presented as a
“source” of criminal procedural principles, a criterion to identify certain pro-
visions as principles. (In order to decide whether a certain provision is a
principle of the procedure, it is essential to determine whether the provision
in question is necessary to ensure the right to judicial protection). For exam-
ple, the principle of publicity is obligatory to ensure the right of the society to
judicial protection. Adversarial character of the judicial procedure, the right
of the accused to defence, the independence and impartiality of the judiciary
are necessary elements to ensure a fair trial. Public hearings are essential to
make the population believe that a judicial procedure ascertains the truth.
Thus, excluding publicity from the list of criminal procedure principles ap-
pears an unreasonable and unacceptable decision.

The right to judicial protection can also be used as a criterion to coordi-
nate principles of criminal procedure, define their boundaries. For example,
the right to judicial protection of person’s privacy in criminal proceeding will
not be executed if the principle of publicity does not have exceptions aimed
at ensuring this right. But the exceptions can be applied only when they are
based on the results of a special judicial procedure which determines the
proper balance between the values under discussion in a specific situation.

3. The right to judicial protection as a criterion of the balance between
rights and responsibilities of participants in the criminal procedure

Many scholars note the imperfection of legal status (the scope of rights
and duties) of participants in the criminal procedure, and emphasize the ne-
cessity to balance the rights of the accused and the victim [1; 2, p. 227; 3,
p. 10]. To achieve the balance, it is sometimes offered to equate “arithmeti-
cally” the victim’s rights with the rights of the accused, and the suspect [4,
p.51; 5; 6, p. 111; 7], and even provide the victim with obvious advantages
over the accused. (For example, to give the victim the right to attend or even
participate in all investigative activities [8, p. 28], to exclude an access for the
defence to the victims’ personal data, to give victims the right not to appear
in court for a good reason, recognizing it to be a sufficient reason for reading
their testimony [9]).

Meanwhile, the scope of participants’ rights in criminal proceedings
must be determined by the task of protecting their interests and it cannot be
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equated with the scope of the rights of another party. The right of every person
to judicial protection can serve as a base for formation of unified basis for the
legal status of participants in criminal proceedings, as well as the optimality
criterion of their rights and obligations ratio: the ratio is optimal, if all partic-
ipants are equally able to exercise their right to judicial protection. Lack of
opportunities or apparent difficulty to exercise the right by one of the parties
is an indicator of “inequality” between participants, and requires correction.

4. The right to judicial protection as a criterion for distinguishing the
abuse of rights in criminal proceeding from lawful conduct and a criterion of
the necessity and proportionality of the State’s response to the abuse of the
right by the parties in criminal proceeding

Various personal interests of participants in criminal proceeding are rec-
ognized by the legislator, if their enforcement does not go beyond the
boundaries of the “right to judicial protection”. Hence, if there is no abuse of
the person’s right subject to judicial protection, there is no abuse of this right
by other participants in the proceeding (one more example is the absence of
undue restrictions of the constitutional rights to judicial protection of partici-
pants in criminal proceeding). In view of these provisions, we have earlier
formulated the characteristics, which will indicate the abuse of the subject’s
right or legal power in criminal proceeding [10].

In addition, the State’s response to the abuse of the right to judicial pro-
tection may be more harmful than the harm from the abuse itself (e.g., denial
of the motion of the accused without its consideration per se, based on the
fact that the accused repeatedly filed one and the same motion, which itself is
the abuse of the right). It is therefore necessary to clearly define the bounda-
ries of the possible State intervention if the right to judicial protection is
abused. The criterion is inadmissibility of abuse of rights of persons in crimi-
nal proceedings. The State intervention is necessary in case of abuse of
power by an official. When the person’s right is abused, it is essential to
evaluate the correlation between possible harm caused by the person, and the
consequences of the State intervention from the viewpoint of ensuring the
right of the party to judicial protection. All necessary limitations of procedur-
al powers to execute the right to judicial protection: 1) are admissible only in
order to ensure the execution of the constitutional rights of others; 2) must be
strictly proportionate and 3) taken together shall not de facto result in the per-
sons’ deprivation of the right to a fair trial.

5. The right to judicial protection as a criterion to admit specific ways to
simplify criminal proceedings and form an optimal system of criminal proce-
dure stages

The right to judicial protection can be used as a criterion for perfection
of the system of criminal procedure: the system of criminal procedure stages
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and the system of criminal proceedings. Since the entire criminal procedure is
meant to ensure the execution of the persons’ right to judicial protection, the
peculiarities of its stages or types (e.g., special procedure for a judicial deci-
sion or trial in absentia) depend on certain factors. The fact of jeopardized
rights of the parties at some stage does not contribute to the achievement of
the purposes of the criminal procedure and must become a subject of critical
review. One can learn more about the use of the above mentioned criterion
regarding the criminal procedure system in our publications [11-13].

Ilemposa O. B.
IIpaBo pe6eHKa GbITh YC/IBIMIAHHBIM B YTOJIOBHOM IIpoIecce:
MeXXAyHapoaHble IPUHIMIIBI M NepCcneKTUBbI A1 Besrapycu

Amnanusupyercst IpaBo peOeHKa OBITh YCIBIIIaHHBIM, KaK H ITPOOJIEMBI U JOCTH-
XKeHus B cepe Co3/1aHus IPYKECTBEHHBIX YCIOBHII J0oMpoca B YTOJIOBHOM IpoLiecce
Pecny6nuxu Benapycs. CHauana ompenensercss MecTo mpaBa OBITh YCIBIIAHHBIM B
CHCTEME MEXIyHApOIHBIX IPUHIUIIOB, Jajee OTMEYaeTcs, YTO B INMPOKOM MOHMMa-
HUH 3TO IPaBO O3HAYaeT y4yacTHe peOeHKa. 3aTeM aBTOp oOpalmaercs K mpobiemam
METOJJMYECKHX OCHOB Y4YacCTHs IEarora/lcUxojora B YroJIOBHOM MHpolecce, MperMy-
IIECTBaM CO3JaHHBIX JIPY>KECTBEHHBIX PEOCHKY KOMHAT OIPOCa, COBEPIICHCTBOBAHHS
X0Jla ZI0Npoca, MOPSIKY MPUMEHEHUS BHUICO3AIICH, HETAaTHBHBIM aCIEKTaM Y4acTHs
3aKOHHBIX IIPEICTAaBUTENICH NPH JIONPOCE HECOBEPIICHHOJICTHETO, KaK W HeoOXO0Ju-
MOCTH JIOTIOJTHATEIbHBIX TapaHTHH B OTHOIICHUH YS3BHMBIX HECOBEPIICHHOJIETHUX U
NIPUMEHEHNs WHBIX, IIOMUMO ITOKa3aHHH HECOBEPIICHHOJIETHEr0, NCTOYHUKOB JOKa-
3aTENbCTB.

B cooteerctBun co cr. 12 Konsennum o mpasax pebGenkal, mpums-
Tol pe3omronmeii 44/25 I'enepansuoit Accambimen OOH ot 20 HOsOps

1B Mex/yHaposHOM TIpaBe M O€JOpyCCKOM HAIMOHAJILHOM 3aKOHOJATENbCTBE MC-
TOJIB3YIOTCS CXOHBIE TOJIXO/bI K onpeienientto «pedenok». CornacHo cr. 1 Konsenuuu o
npaBax pebeHKa peOeHKOM SIBIISIETCS KaXK/10€ YeJI0BEYECKOe CYIIECTBO A0 JOCTIKEeHHs 18-
JIETHErO BO3pacTa, €CIH 110 3aKOHY, IPUMEHUMOMY K JaHHOMY pPeOEHKY, OH He JOCTHUIaeT
coBeplIeHHONIeTHs paHee. B coorBercTBHu co cT. 1 3akona Pecnyonuku bemapyck ot 19
HOs10pst 1993 r. Ne 2570-XI1 «O npaBax pebetka» (nanee — 3aKoH O MpaBax pedeHKa) Juis
neneii 3akoHa o peOSHKOM HOHUMAETCsl (PU3MIECKOE JIMIO 0 JOCTIKCHHS UM BO3pacTa
BOCEMHA/IIIATH JIeT (COBEPILEHHOJIETHS), €CIIU 10 3aKOHY OHO paHblIe He MPHOOpeNo rpa-
JKIAHCKYIO JIEeCIIOCOOHOCTh B TIOJIHOM OOBEME.

Hapsiny ¢ moHsTHEM «peGeHOK» HCIIOIb3YEeTCS B MEXKIYHAPOIHOM MpaBe U TEPMHH
«HECOBEPILICHHOJICTHHI» (KaK MPaBHJIO B OTHOLICHHU JeTei B KOH(IMKTE C 3aKOHOM).
CornacHo 1. 2 «a» cT. 2 MUHUMaNbHBIX CTaHAAPTHBIX MPABUJI, KACAIOUINXCS OTIPABICHHS
MpaBoCyUss B OTHOILICHWH HecoBepuleHHONETHUX ([lexkMHCKuMX mpaBwi), NPHHS-
ThIX pe3osmonueit 40/33 I'enepanbHoit Accambiien OOH ot 29 nosOps 1985 r. (nanee —
[exuHCKHE TpaBHia), HECOBEPLICHHOJIECTHUM SBJISETCS PeOCHOK MM MOJIOZIOH YeJIOBEK,
KOTOpBI B paMKax CYyIIECTBYIOIICH MPaBOBOI CUCTEMBI MOXKET OBITh IPHBIICUYEH 3a Ipa-
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