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I'noswk H. B.
Oco6eHHOCTH JeNOHUPOBAHUS NOKAa3aHUM
no YIIK Ykpaunsi 2012 roga

Pabora mocBsimeHa Mccle0BaHUI0 HOPMATHBHON pPETJIaMEHTAIlM! U MPAaKTUKU
npumereHus ct. 225 YIIK YkpauHsl — ZONpoc CBHAETENS, TOTEPIIEBIIEr0 BO BpeMs
JOCyIeOHOTO pacciiefoBanusl B cyaeOHOM 3aceqannn. OOpamieHo BHUMaHHE Ha TO,
YTO MOJIOKEHUSI ITOH CTAThU HE JTAIOT OTBET Ha PsiJl BOIPOCOB, KOTOPBIE BO3HUKAIOT B
CyneOHOH TpakKTHKE, B YaCTHOCTH: MOPSAOK PACCMOTPEHMS CaMOTO XOAaTalicTBa U
BBIHECCHUS OIPEAEICHUS 110 pe3yIbTaTaM PacCMOTPEHUS X0JaTalicTBa; BO3MOXKHOCTh
BO3BpAILlEHHs XOJATAHCTBA JIMIy, KOTOPOE €ro Mojajlo; Kpyr CyObeKTOB, OJZHOBpE-
MEHHBII TOIPOC KOTOPBIX MOXET OBITh IPOM3BEAEH; ISHCTBUS CIEICTBEHHOTO CyIbH
B CjIy4da€ HESBKHU Ha JOINPOC JHlla, MHUIUHUPOBABIIEE NOIIPOC U ApP. VYuuteiBas HaIuU-
4pe MpOIECCyalbHOTO MHTEpeca MHMIMATOpa XojaTaiicTBa B €ro yIOBIETBOPEHHH,
yKa3aHO Ha JIOTHYHOCTh U 0OOCHOBAHHOCTB €r0 y4acTHsl B PACCMOTPEHHH XOJaTalcCT-
Ba, OIHAKO €r0 HESBKA HE NPEIITCTBYET PACCMOTPEHHIO XOJAaTaiCTBa, a B y4acTHU
JIPYTHX JHI[ HEOOXOAUMOCTH HET. BBIABICHBI HEJOCTATKM HOPMAaTUBHOW periaMeH-
TalUU YU IpakTU4deckoro npumeHenus cr. 225 VIIK Ykpaunsl, B 4aCTHOCTH, B 4acTU
00CTOATENBCTB, KOTOPBIE MOTYT ClIeNIaTh HEBO3MOXHBEIM JIOIPOC CBHAETENS, HOTEp-
IIEBILETO B Cy/I€ WIU MOBJIUATH Ha IOJHOTY WM JOCTOBEPHOCTH IIOKA3aHUM.

CymecTBeHHas: TpaHC(HOPMALUs B YTOJOBHOM Iporiecce YKpawHBI 00-
LIero ycioBUs CcyneOHOro pa3OMpaTenbCcTBa — HEMOCPEICTBEHHOCTH
HCCIIeI0BaHMs [I0KA3aHUM, Belel, JOKYMEHTOB, BBEJICHHE NIPSIMOro 3arpeTa
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Cyay NIpHU3HABaTh J0Ka3aTeIbCTBAMU CBEACHMS, COJEPIKallMecs B TIOKa3aHUsIX,
BeIlaX W JOKyMEHTaxX, KOTOpble He OBUIM MPEAMETOM HEIOCPEACTBEHHOI'O
WCCIIeIOBaHMs CyIa, KpoMme cirydaeB, npenycMmorpeHHbix YIIK, mosnekia
HEoOXOJUMOCTh BHEAPEHHS MHCTUTYTa ICTIOHHPOBAHHS ITOKa3aHWN CBHUIE-
tenss U mortepresmero (cr. 225 VIIK VYkpauwsbsr). OTMETHM, YTO TaKOTO
TepmuHa HeT B YIIK.

B cootBerctBUM co cT. 225 YIIK YkpauHBl B HCKITIOYUTENBHBIX CITy4asX,
CBSI3aHHBIX C HEOOXOJMMOCTBIO TOJyYSHHs ITOKa3aHUH CBHIETEINS WM T10-
TEpHEBIIETO BO BpeMsl JIOCYyJNeOHOrO paccleloBaHHs, €ClH  H3-3a
CYIIECTBOBAHUS OIACHOCTH VIS )KU3HH M 3[0POBbSl CBHICTEIS HJIM MOTEp-
MEBLIET0, WX TSDKEJOH OOJNe3HH, HAJWYUS HHBIX OOCTOSATEIBCTB, KOTOPHIC
MOTYT CZeJIaTh HEBO3MOYKHBIM UX IOINPOC B CyJ€ WM MOBIUATH HA IOJIHOTY
WM JOCTOBEPHOCTh ITOKAa3aHHM, CTOPOHA yrOJIOBHOTO NPOWU3BOJICTBA, Mpe.-
CTaBUTENb FOPHIMYECKOTO JIMIA, B OTHOLIEHUH KOTOPOTO OCYIIECTBIISETCS
MIPOM3BOJICTBO, UMEIOT TPaBO OOPATHTHCS K CIIEACTBEHHOMY CyIbE C XOJa-
Tai{CTBOM MPOBECTH JONPOC TaKOrO CBHJIETENS WIA MOTEpPIEBIIETO B
CyJeOHOM 3acelaHHuH, B TOM YHCIIe OJTHOBPEMEHHBIN JIOIIPOC IBYX MK Oojee
YK€ JIONPOIICHHBIX JHI. B 3TOM cityuae Jompoc CBHIETEINS MM MOTEpPIEB-
IIEr0 OCYLIECTBIISICTCSA B CyJIeOHOM 3aceJaHUHM B MECTE PacIloj0XKEHHs Cy/a
WM TIpeOBIBaHUS OOJIBHOTO CBUAETEINS, MOTEPIIEBIIETO B MPUCYTCTBUH CTO-
POH YTOJIOBHOTO TIPOM3BOJCTBA C COOJIOJCHHEM NpaBWI NPOBEICHHS
JIONpOca BO BpeMs CyAeOHOro pa3oupaTesibCTBa.

BakHO paccMOTpeTh OCHOBAaHHS TAKOTO JIONPOCA, TaK KaK OHU HE BCe-
IJia IPaBUIILHO TOJIKYIOTCSI B Cy/IeOHOW TpaKkTHKE.

O0600meHre CyIcOHON TPAKTUKU MOKA3bIBAET, YTO CJICACTBECHHBIC CY-
JIbH TOJIKYIOT MOHSITHE «CYIIECTBOBAHME OMACHOCTH JUIS )KU3HH U 3/10POBbS
CBUJICTENS, NOTEPIEBIIEro» JOCTaTOYHO IIMPOKO, BKJIIOYAs B HEro:
1) yrpo3sl yOHICTBOM HJIM MPUMEHEHHEM (HH3UIECKOTO HACHIIMSA B OTHOIIIE-
HUU CBHJIETENS, MOTEPIICBIIETO B CIIydae BOCHPHATHA HMX KaK peajbHbIX;
2) HHBIC NPOABJIICHUA TICUXUYECKOI'0 HACUIIUA B OTHOIICHUN CBUACTCIIA, I10-
TEpIEeBIIEro, B YaCTHOCTH, TEPPOPU3UPOBAHHE, MOpPAJbHOE [aBIICHUE,
HacToiuKBbIe TpeOOBaHUS; 3) 00pa3 KHU3HU U COCTOSHUE 3/I0POBbS CBUJICTE-
JId WK MOTCPHEBUICTO, HE CBA3AHHBIX C TSDKEJION GOHGSHLIO, HO 06"beKTl/IBHO
CIOCOOHBIX HCKIIIOYHTH JIONIPOC B CYJAEOHOM 3acelaHWW WJIM IMOBJIHATH Ha
MOJIHOTY WJIM JOCTOBEPHOCTH NMOKazaHWW. UTO KacaeTcs MOHATHS «TsDKewas
00JIe3HBY, TO OHO JOJDKHO TOJIKOBATHCS KaK (DU3HMYECKOE COCTOSHUE YeslOBe-
Ka, B KOTOPOM OH HaxXOAWTCS JUIMTENBHOE BpeMs, B pe3yJbTare dYero
BO3HHUKAET BEPOATHOCTb TOTO, YTO HA BpeMs CyAeOHOro pa3bHpaTrenbcTBa
YTOJIOBHOTO MPOM3BOJCTBA OH MOXKET OBITh HE B COCTOSIHUM y4aCTBOBATh B
cyneOHoM 3aceqanuu. Takoe GU3NUECKOE COCTOSHUE MOXKET OBITh CIICICTBH-
€M TpaBMbI WIIM cOMaTuueckoro 3aboseBaHus. Cam 1o cebe NMpPEeKIOHHBIN
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BO3pacT CBUAETEINS, MMOTEPIIEBIIETO MOXET OBITH OOCTOSTEIBLCTBOM, JICIA0-
IOIMM HEBO3MOXKHBIM HX Aompoc B cyne [1]. K uckimounTensHBIM ciydasiM,
KOTOpBIE AETAI0T HEBO3MOXKHBIM JOMPOC CBHUICTENS, TIOTEPIEBIIETO WIIA MO-
TYyT MOBJIWATH HA MOJHOTY WM IOCTOBEPHOCTh WX ITOKa3aHHWH, KpOMe
yKa3aHHBIX, CJIEICTBEHHBIC CYIbM OTHOCAT: 1) UIMTENbHAs KOMaHIHPOBKA,
BbIC3] Ha paboTy, yueOy MM MOCTOSHHOE MPOKUBAHKE 3a MPeaeibl Y Kpau-
HBI; 2) TIOTEPIIEBINUM MM CBUAETEND SBISETCSA MPasKIaHHHOM HHOCTPAHHOTO
rocyJapcTBa, MOCTOSIHHO TPOXKMBAeT 3a MpejesiaMd YKpauHbl U HamepeH
BEPHYTHCSI B MECTO MOCTOSHHOTO MPOXHMBAHHS, 3) MPH3BIB Ha CIyx0y B
BoopyxeHHbIe cuiibl YKpauHbl, 4) OTCYTCTBUE MOCTOSHHOTO MECTA YKUTEIb-
CTBa W TIOCTOSIHHON Pa0OThI; 5) CBUETENb WM MMOTEPIICBIINI HAXOAUTCS HA
TEepPPUTOpUN YKpawHBI 6€3 3aKOHHBIX Ha TO OCHOBAaHUH U MOIJIEKUT BBHIIBO-
PEHUIO 3a Tpenebl YKpPauHbl;, 6) MCUXOIOTHIECKHe 0COOEHHOCTH JINIHOCTH
HECOBEPIIEHHOJIETHErO CBUIETEN S WM TIOTEPIIEBINET0; 7) paboTa CBHIAETENS
M0JT PYKOBOJICTBOM JTUII, KOTOPBIE€ MOTYT MOBJUATH Ha COJEPIKAHUE, TIOJTHOTY
U JOCTOBEPHOCTh MOKa3aHUMN; CBUJIETENb, MOTEPIEBUINM WIN NOJ03pEBAEMBIN
SIBIISTFOTCST OJTU3KUMU POJICTBEHHUKAMH C TIOJI03PEBACMBIM T OOBUHICMBIM;
8) cBuETENh WK TIOTEPIIEBIINI OCYK/CH K HAKA3aHUIO B BHJIC OTPAHHUYCHUS
WM JIAIICHUST CBOOOBI WM MPUMEHEHA Mepa TMPECCUCHHS B BHJIE COJIEpKa-
HUS TIOX CTpaXkeld (Takylo TPaKTHKy HEIb3sS CUYUTAaTh OOOCHOBaHHOM,
yUuTHIBas, 9TO B cT. 232 YIIK 3akperieHa BO3MOXKHOCTB IIPOBEICHHS IOTIPOCA
B PEXKHME BUACOKOH(DEPEHITUH MTPH TPAHCIIAUH U3 APYTrOro MOMEIIICHHUS ).

Kpome Toro, ananu3 oTAeNbHBIX ONPEIEIeHN MOKa3hIBAET, YTO UHBIMHU
00CTOATEILCTBAMH, KOTOPBIC MOTYT CJIEIaTh HEBO3MOXHBIM JIOMPOC CBHUJIC-
TeJIsl, MOTEPIEBUIET0 B CyJ€ WM MOBIUATH HA MOJIHOTY WX JOCTOBEPHOCTH
MMOKa3aHW, Cy/IeOHON MPAKTUKOW MPU3HAIOTCS TAaKXKe: OBIBIINI Opak, BBIC3]
3a Tpenenbl YKpawHBI, 3HAYATCNBHAS YIAJICHHOCTh MECTa MpPOXKUBaHUS,
IpY>KEeCKHe OTHOIICHUS, CPOK AOCYAeOHOTO paccieoBaHMs, BpeMEHHOE Ha-
XOXJICHHUE JIMIIA B OTPEACIICHHOM MECTE BO BpeMs IpOBeIeHHS O0BICKA TpH
MOCTOSIHHOM TPO’KUBAaHUH B Apyroi o0iactu u ap. CiaeayeT OTMETHTh, YTO
MPUMEHEHHE KaK MCKIIOYMTEIHLHOTO caydas JJis JOoIMpoca Bble3sa 3a mpee-
J6l YKpauHbl He noAnanaer nof aeiicreue 4. 1 cr. 225 VIIK, nockonbky 310
HE HCKITIOYAET UX JIOMPOC B Cy/I€, a YCIOXKHSIET €ro, Tak Kak notpedyer npu-
MEHEHHUsI MEeXaHHU3Ma MPOBEACHUSI MPOLECCYaIbHOr0 IEHCTBHUS B MOPSIKE
MEXIYHapOJHOW MpPaBOBOM MOMOMIM. DTO KacaeTcsi U 3HAYUTENIbHON yna-
JICHHOCTH MECTa IMPOXKMBAHWUS, IIOCKOJIBKY B 3TOM CIlydae IOIMpPOC JIMIA B
CyIe MOXeT ObITh oOecredeH ¢ MOMOIIBI0 BuAeoKoH(pepeHun. PoncTeen-
HbI€ OTHOIICHHS, OBIBIINK Opak, APYKECKHE OTHOLICHHS, IPUMEHSIOTCS B
ACTIEKTE MHBIX OOCTOSATENBCTB, KOTOPHIE MOTYT HOBJIHATH Ha IMOTHOTY WIH
JIOCTOBEPHOCTh MMOKA3aHU#, a HE UCKJIFOUUTH JIOMPOC B cyie (KpoMe OJIM3KUX
POJICTBCHHUKORB U YJICHOB CEMbH).
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ITo VIIK Ykpaunsl, ¢ COOTBETCTBYIOIIUM XOAATAlCTBOM K CIIEICTBEH-
HOMY CyIbe MOTYT oOpamiaTbcs CTOPOHA YTOJOBHOTO MPOM3BOJICTBA H
MIPEACTaBUTENb IOPUINYECKOTO JINIIA, B OTHOIIEHHH KOTOPOTO OCYIIECTBIIS-
eTcsi MPOM3BOACTBO. YUHUTHIBAs, YTO NMOTEPHEBIINH, €ro NPEACTaBUTENb U
3aKOHHBIN TpencTaBuTeNb oTHOCATCS o YIIK YikpauHsl k cTopoHe 00BHHE-
HUS TOJBKO B chy4asx, mnpenycmorpeHHelx YIIK, mnortepneBmuii mo
HETOHATHBIM MPUYMHAM K TakuM CyObeKTaM WHHIMHPOBAHHUS JOIpOca IO
cT. 225 VIIK YkpauHBl HE OTHECEH, XOTS OH MOXET UMETh JIMUHYIO 3auHTe-
PECOBaHHOCTH B TAKOM JOIPOCE.

Cratbs 225 VIIK VkpauHbl He AaeT OTBETA HA psAJl BOIPOCOB, KOTOPHIE
BO3HHKAIOT B Cy/eOHON NMPaKTHKE, B TOM YHCIIE U O MOPSIKE PaCCMOTPEHHUS
CaMoro XoJaTaiicTBa M BBIHECEHUSI PEIICHHS 10 Pe3yabTaTaM PacCMOTPEHHS
XOJaTaucTBa.

1. B nepByro ouepenp cieayer oTMETUTh, uto B YIIK Her TpeOoBanmii k
TakoMy xojnaTaiictBy. B O0oOmienuu cyneOHoi mpaktuku [1] ormeuaercs,
4TO K TpeOOBaHMSM K COJICPIKAHMIO XOJaTaiicTBa O AONPOCE CBUIETENS, 110-
TepreBiero B nopsake cT. 225 VIIK otHocsates: 1) obocHoBaHHe HE0OXO-
JUMOCTH TOJIy4€HUs TIOKa3aHUI CBUIETENS WIN MOTEPIEBLIETO C YKa3aHHEM
ux (haMUITIK, UIMEHH, OTYECTBA, MECTa JKUTEIbCTBA; 2) 000CHOBAHUE UCKITIO-
YUTEIFHOCTH OOCTOSITENBCTB, OOYCIOBIMBAIONINX TAKOH IOMPOC, KOTOpHIE
MOTYT C/€NaTh €r0 HEBO3MOXKHBIM B Cy/I€ WM TOBIHUATH HA MOJTHOTY WU
JIOCTOBEPHOCTH MOKA3aHMiA; 3) CCBUIKM Ha JI0Ka3aTeNbCTBA, KOTOPBIMH 000C-
HOBBIBaeTCA xofaraicTBo. Kpome »srToro, mo pesyapTataM CHCTEMHOIO
aHaiM3a TpeOOBaHMII K XoJaTaiicTBY ciemoBarelssi, M3JI0XKEHHBIX B 4. 1
ct. 141, u. 1 cr. 150, 4. 1 cT. 155, ct. 160, 171 VIIK, MoxkHO chopmymupo-
BaTh 0oOIIMe TPeOOBAaHMS K XOAATalCTBY O JONPOCE CBUAETENS B CyIeOHOM
3ace/laHn BO BpeMs 10cy1e0HOTO paccienoBanus. B wactHoCcTH, B X0aTaii-
CTBE [OJUKHBI OBITH YKa3aHbL: 1) KpaTKoe H3IOKEHHE OOCTOSTENBCTB
YTOJIOBHOTO TPaBOHAPYIIEHHS, B CBSI3U C KOTOPHIM ITOJAETCSI XOJaTaicTBO;
2) mpaBoBasi KBATH(UKAIIKS YTOIOBHOTO MPECTYTUICHHUS C YKa3aHHEM CTAThH
("4acTu cTaThM) yroJIOBHOTO 3aKOHA.

2. Ilopsmok paccMOTpEHHs CIIEICTBEHHBIM CyIbell XoJaTaiicTBa BOOOIIE
HE periaMeHTHPOBaH. YUUThIBas HAJIMUYUE MPOIECCYyaIbHOI0 HHTEpEeca MHU-
quaTropa XoJaTalicTBa B €ro YIOBJIETBOPEHHM, CUYMTAaeM JIOTMYHBIM U
000CHOBaHHBIM yyacTHE MHUIHMATOPA IPOBEAEHHS JI01IPOCa B paCCMOTPEHHU
XOZaTalcTBa, OJHAKO €ro HesSBKa HE JOJDKHA IPEISITCTBOBATH PACCMOTpE-
HHUIO XOJaTaiicTBa Ha OCHOBAaHWM YKa3aHHBIX B HeM (DaKTHUECKHX IAHHBIX,
TaK KakK MOITydYeHHE J0Ka3aTeNIbCTB Ul OyMyIIero pemeHus BOIpoca O BH-
HOBHOCTM WJIM HEBHHOBHOCTM JIMIIa B COBEPIICHHH YTOJOBHOTO
NIPaBOHAPYLICHUs SIBJIAETCS BAKHBIM B KOHTEKCTE OOecIiedeHHs MyOIMYHbIX
WHTEPECOB, CBS3aHHBIX C YCTAHOBJIIEHHEM COOBITHS YTOJIOBHOTO IPaBOHApY-
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LIEHHUs, JIULA, €r0 COBEPUIMBIIETO, IPUBIEUEHHSI €0 K YrOJIOBHOW OTBETCT-
BeHHOCTH. YTO KacaeTcst yd4acTHs WHBIX JHWI, TO B 3TOM, CUHUTaeM,
HEOOXOIMMOCTH HET, BEIb JONPOC KaK TAaKOBOM HE COIEP)KUT SJIEMEHTOB
MIPUHYKJICHUS, UX MPOIECCYabHBIE TIPaBa JOMPOCOM HE OTPAHUYUBAIOTCS, a
IIPaBO 337aBaTh BOIIPOCHI OYAET peaan30BaHO YK€ BO BPEMs JI0IIpOca.

AHanu3 onpeeneHui cIeICTBEHHBIX Cylel MOKa3bIBaeT, UTO €CTh CIIy-
yau PacCMOTPEHUs] XOAaTalCTBa C y4yacTHEM CJEJOBaTeNli M IPOKypopa
(xomaraiicTBO ciemoBarelst), MPOKypopa (XoaaTaicTBO NPOKypopa), CTOPOH
YTOJIOBHOTO IIPOU3BO/ICTBA, aBOKATA MIPU OTCYTCTBUH YYaCTHHKOB CYAEOHO-
TO TIPOM3BOJCTBA B CBSI3M C WX HESBKOH; MO COAEPXKAHUIO HEKOTOPBIX
OIpeZIeTIeHNH BOoOOIIe HEsSCHO, MPUHUMAIN JI YYaCTHUKH YTOJIOBHOTO IIPO-
M3BOJICTBA YIAaCTHE B €T0 PACCMOTPEHHUHU.

3. VIIK VYkpaussl He MpeaycMaTpuBaeT, HEOOXOAUMO JIH B ONpeee-
HUM CJENCTBEHHOTO0 CYABM O MPOBEISHUH Jorpoca (HOopMyIupoBaTh
BOIIPOCHI, KOTOpPbIe OYIyT 3a/1aBaThCsI BO BpeMs JI0TIpoca.

4. B nopsake ct. 225 YIIK YkpauHbl MOXeT OBITh IIPOBE/IEH TAKXKE O1-
HOBPEMEHHBIA JOMpOC JABYX WM Oonee paHee gomporneHHbIX Jymrl. YIIK
YKpauHbl He KOHKPETH3UPYET, KAKUX UMEHHO JIUIL, T. €. MOXET JH OBITh J10-
TMIPOIICH MO03PEBAaEMBIN BMECTE CO CBUETEINIEM / TIOTEPIICBILIIM.

5. He yumteBarorcst momoxkernus ct. 225 VIIK o HeoOxoammocTu mo-
IIpoca B TAKOM IOPSIIKE MAJIOJIETHUX M HECOBEPIICHHOIETHUX CBUACTENCH 1
noTteprneBunx. B cyeOHON NpakTHKE MCHUXO0JIO0THYECKHe 0COOEHHOCTH HECO-
BEPILICHHOJIETHETO CBUJAETENIA MM TOTEPIEBIIETO PAaCCMaTPHUBAIOTCS Kak
HCKIIIOUUTENBHBIN ciyyaif [1].

6. B KOHTEKCTE PacCMOTpPEHUs] XOJaTalCTBa O MPOBEAECHHM JIONIPOCa B
nopsizike c1. 225 YIIK BakHBIM SIBIISICTCS BOIIPOC 00 aKTHBHOCTH CIIE/ICTBEH-
HOTrO CyZbH MPH PACCMOTPEHUH XOJAaTalCTBa, B YaCTHOCTH, BIPABE JIU CIIEA-
CTBEHHBIH CyZbs BBINTH 3a IIPEAEIbl JOBOJAOB, H3JI0KEHHBIX B XO/JaTalCTBE,
€CITH, HaIIpuMep, OH HE YCMaTPUBAET ONACHOCTH IS )KU3HH U 3710POBbS CBH-
JeTensl WJIM TOTEPIIEBIIETO, OJHAKO W3 COACp)KaHUS XojaTaiicTBa u
MOSCHEHWH, TPEIOCTABICHHBIX €r0 HHUIIMATOPOM B CYZAE, yCMaTpHBaeTcs
HaJIMYUE MHBIX 00CTOATENBCTB, KOTOPHIE MOTYT IOBJIUATH Ha TOJHOTY WX
JIOCTOBEPHOCTb MOKa3aHUM CBHUIETENS, TOTEPIIEBIIETO.

7. YIIK YkpaunHbl He OmnpejaenseT ACHCTBHUS CIIEACTBEHHOIO CYIbH B
Cllydae HesSBKH Ha JONpPOC JIMIA, UHULUUPOBABIIErO AOMIPOC.

8. VIIK YkpawHBI HE 1aeT OTBETa U Ha BOIPOC, KOMY IEpeIaroTcs Ma-
TepHaibl, IONydeHHbIE B pe3yiabTaTe TaKoro Jompoca. B mureparype
000CHOBaHHO C(HOPMYIHPOBAHBI NMPEAJIOKEHUS, YTO OHH HOJDKHBI Iepera-
BaThCAd CTOPOHE WM IPEACTABUTENIO IOPUIMYECKOTO JIMLA, B OTHOIICHUH
KOTOPOT'O OCYIIECTBIISIETCs MPOU3BoACTBO [2, . 193; 3, c. 10]. Tak pemaercs
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3TOT BOIIPOC B LIEJIOM M Ha NpakTHKe. Bmecte ¢ TeM cumraem menecoodpas-
HBIM TIPEAYCMOTPETh TaKyl0 HOpMy UMeHHO B cT. 225 YIIK VkpauHsL

Kak 3akmrouenue, nenonnposanue noxasanuil B YIIK Ykpauner 2012 .,
XOTA ¥ ABJsIeTCS 3((HEKTHBHBIM MEXaHU3MOM O0OECTICUeHHSI COXPaHEeHHUS I10-
Ka3aHWH CBUAETEIS, MMOTEPIIEBIIETO I Cy1eOHOTO MPOU3BOJICTBA, BMECTE C
TeM TpeOyeT KOPPEKTUPOBKH C YYETOM 3apyOeKHOTO ONbITa W MMEIoIeics
HaIMOHAJIFHON CyZeOHON MPaKTHKY.
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Gloviuk L
Features of testimony deposition under the Criminal Procedure
Code of Ukraine (2012)
(translated by Tatsiana Kavalionak)

The paper is devoted to the research of normative regulation and application of
Article 225 of the Criminal Procedure Code of Ukraine (2012) on interrogation of a
witness or victim in court at the stage of pretrial investigation. The author points out,
that provisions of the Article under discussion do not cover a number of legal ques-
tions that arise in the course of litigation. For instance, the procedure of motion
consideration and determination, the possibility to withdraw the motion, the range of
actors who can be simultaneously interrogated, the investigating judge actions in case
of absence of the interrogation initiator etc. Due to the motion initiator’s personal
interest in motion approval, participation of the interrogation initiator in the motion
consideration is logical. However, a failure to appear cannot become an obstacle for
the motion consideration. In the paper, some shortcomings of normative regulation
and application of Article 225 of the CPC of Ukraine of 2012 are revealed, particular-
ly, the conditions that make it impossible to interrogate a witness or victim in court,
and the circumstances that can affect the credibility of testimony.

Radical changes in a criminal procedure in Ukraine on general terms for
court proceedings, such as direct examination of testimony, objects, docu-
ments, introduction of an explicit prohibition for the court to admit the
information contained in testimony, objects and documents, which were not
subject to direct examination in court as evidence, except for the cases pro-
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vided by the CPC, lead to the need to introduce an Institute of Witnesses and
Victims Deposition (Art. 225 of the CPC of Ukraine). The term in question is
not provided by the CPC.

Under Art. 225 of the CPC of Ukraine, in exceptional cases, when it is
not possible to interrogate a witness or victim in court at the stage of pretrial
investigation due to the threat to their life or health, serious illness, or other
circumstances which can affect the credibility of testimony, a prosecuting
party, a representative of a legal person can file a motion to an investigating
judge to interrogate a witness or victim during a court hearing, including
simultaneous interrogation of two or more earlier interrogated persons. In this
case, a witness or victim are interrogated during a court hearing in the court-
room or their place of stay in the presence of criminal proceeding parties,
with the court procedure rules of interrogation being observed.

It is essential to consider the grounds for interrogation in question, as
they are not always correctly interpreted in legal practice.

Legal practice review shows that investigating judges present a wide in-
terpretation of the notion “threat to witness’s and victim’s life and health”,
implying the following: 1) a threat of murder or the use of physical force to-
wards a witness or victim which are understood as real; 2) the use of mental
violence, such as terrorizing, moral pressure, insistent demands; 3) lifestyle
and state of health of a witness or victim, which are not connected with a se-
rious illness, but can exclude conducting interrogation in court or affect the
credibility of testimony. What concerns the notion “a serious illness”, it must
be interpreted as a poor physical state of a person, which can interfere with
the person’s participation in a court hearing. This physical state can be a re-
sult of injury or a somatic disease. The old age of a witness or victim can be a
factor preventing them from being interrogated in court [1]. With the excep-
tion of the above-mentioned cases, investigating judges point out some
reasons that can create obstacles for a witness or victim interrogation in court
or affect their testimony credibility. They are as follows: 1) a long-term busi-
ness trip, travelling to the place of work, studies or permanent residence
outside Ukraine; 2) a victim, a witness is a citizen of a foreign state, perma-
nently residing outside Ukraine who intends to return to the place of
permanent residence; 3) recruitment to the Ukraine’s armed forces; 4) lack of
permanent place of residence and permanent job; 5) a witness, a victim does
not have legal grounds to be in the territory of Ukraine, and is to be exiled
from Ukraine; 6) psychological status of a minor witness or victim; 7) a wit-
ness works under the guidance of persons who can affect the credibility of
testimony; a witness, a victim or suspect are close relatives with a suspect or
an accused; 8) a witness, a victim serves a custodial sentence or is in pretrial
detention (such practice cannot be considered valid, as Art. 232 of the CPC
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provides the possibility of interrogation via videoconference transmitted from
other premises).

Moreover, the analysis of the specific determinations shows, that court
practice recognizes some other factors that can prevent a witness or victim
from being interrogated in court or affect credibility of testimony. They are
as follows: former marriage, travelling outside Ukraine, considerable distance
to the place of residence, friendly relations, the time limits of pretrial investi-
gation, a person stays at the definite place at the time of search, though he/she
resides in some other region, and others. An exceptional case of interrogation
outside Ukraine is not covered by P. 1 Art. 225 of CPC. In this case, interro-
gation in court is not excluded, but becomes more complicated and requires
the International Legal Assistance. The same applies to considerable distance
to the place of residence, as the interrogation can be carried out via videocon-
ference. The cases of family and friendly relations, former marriage are
applied under other circumstances, which can affect the credibility of testi-
mony, but do not exclude interrogation in court (with the exception of close
relatives and family members).

Under the CPC of Ukraine, the prosecuting party and a representative of
a legal person subject to prosecution can file a motion to the investigating
judge. Considering the fact, that under the CPC, a victim, his/her representa-
tive and a legal representative are part of a prosecuting party only in cases
provided by the CPC, a victim, for unknown reasons, cannot initiate interro-
gation (Art. 225 of the CPC of Ukraine), though he/she can have a personal
interest in it.

Art. 225 of the CPC of Ukraine does not give answers to a range of
questions arising from judicial practice, among them is a question concerning
procedure for motion consideration and making a decision on the considera-
tion results.

1. First of all, no motion requirements are provided by the CPC. The Ju-
dicial Practice Review [1] contains such motion requirements for a witness or
victim interrogation under Art. 225 of the CPC as: 1) justification of the need
for the witness or victim interrogation to identify their full name, a place of
residence; 2) justification of exceptional circumstances subject to interroga-
tion, which can prevent a witness or victim from being interrogated in court,
or affect credibility of testimony; 3) references to the evidence that justifies a
motion. Moreover, based on the results of the systematic analysis of require-
ments for motions filed by an investigator, stated in P. 1 Arts. 141, 150, 155,
160, 171 of the CPC, it is possible to set general motion requirements on wit-
ness interrogation in court at the stage of pretrial investigation. In particular,
the motion must contain: 1) a brief statement of the facts of crime subject to
the motion; 2) legal assessment of the crime with reference to the criminal
law article (part of the article).
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2. There is no precise provision for the motion to be considered by an
investigating judge. Taking into consideration a personal interest of the mo-
tion initiator in motion approval, participation of the interrogation initiator in
the motion consideration is logical and well grounded. However, a failure to
appear cannot become an obstacle for the motion consideration based on the
described herein actual data, as obtaining evidence to prove the person’s guilt
or innocence is an important factor for ensuring public interests connected
with the determining the fact of the crime, a person who committed the
crime, and grounds for criminal prosecution. We believe there is no need for
other people to participate in the process of motion consideration, as interro-
gation itself does not contain the elements of coercion, participants’
procedural rights are not limited by interrogation, the right to ask questions
will be realized during interrogation.

Analysis of the investigating judges’ determination shows that it is pos-
sible to consider a motion with an investigator and prosecutor participation
(investigator’s motion), a prosecutor (prosecutor’s motion), criminal proce-
dure parties, a defence lawyer, when criminal procedure participants are not
present in court, as some decisions do not clearly state if criminal procedure
participants took part in its consideration.

3. The CPC of Ukraine does not specify if the investigating judge’s de-
termination on interrogation should contain questions to be asked during
interrogation.

4. According to Art. 225 of the CPC of Ukraine, it is possible to conduct
a simultaneous interrogation of two or more earlier interrogated persons. The
CPC does not specify if a suspect can be interrogated together with a witness /
victim.

5. Art. 225 of the CPC has no provisions on the order of minor witnesses
and victims interrogation. In judicial practice, psychological status of minor
witnesses or victims is viewed as exceptional [1].

6. In considering a motion on interrogation under Art. 225 of the CPC,
an important issue is investigating judge’s activity, in particular. The question
is whether an investigating judge can go beyond the limits of arguments pre-
sented in the motion, e. g., if the judge, does not see any threat to witness’s or
victim’s life and health, but the motion content and its explanations filed by
its initiator in court, provide other circumstances which can affect the wit-
ness’s and victim’s testimonies credibility.

7. The CPC of Ukraine does not define the investigating judge’s actions
in case when the interrogation initiator does not appear in court.

8. The CPC of Ukraine does not specify who is the addressee of the in-
terrogation materials. According to the recommendations made in legal
literature, the materials must be sent to the party or a representative of a legal
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person subject to the proceeding [2, p. 193; 3, p. 10]. This is the way to solve
this question. However, we consider it appropriate to include the norm under
consideration in Art. 225 of the CPC of Ukraine.

In conclusion, testimony deposition under the CPC of Ukraine of 2012,
though provides an effective mechanism for conserving witness’s, viCtim’s
testimonies for a judicial proceeding, still requires adjustment which will take
into account foreign expertise and national legal practice.

Jloces B. B., ConmaHosuy A. B.
3ak/Il0YeHMe IKCNepPTa U IKCIePTHOE 3aK/II0YeHHE:
COOTHOILIEHHE NOHATHH

Loseu V., Saltanovich A.
Expert evidence and expert opinion: correlation
between the terms!

The paper deals with the problem of the correlation between the concepts “ex-
pert evidence” in the criminal and administrative process and “expert opinion”. The
conclusion is grounded that these documents are different in terms of legal signifi-
cance. Expert opinion submitted by the panel of experts can be recognized as
admissible evidence in the criminal and administrative process only if labelled as
“another document”. In case of the need to provide the expert’s opinion as evidence,
an expert examination in a manner consistent with the procedural law is to be ar-
ranged and conducted.

B pabote uccrnemoBaHa mpobieMa COOTHOIICHUS MOHITHH «3aKITIOYeHHEe JKC-
MepTay B yrOJIOBHOM M aJAMHHHCTPAaTHBHOM IPOIECCE M «IKCHEPTHOE 3aKITI0YCHHE
SKCTIepTHON KoMuccHM». OG0CHOBAH BBIBOJ O TOM, YTO TO PA3JIHMYHBIE IO IOPHIHIE-
CKOMY 3HA4YeHHUIO JOKYMEHTBI. OKCIEPTHOE 3aKIIOYEHHE 3KCIHEPTHONH KOMHCCHU
MOXKET OBITh MPH3HAHO B YTOJOBHOM M aMUHHUCTPATHBHOM MPOIECCE TOJIBKO TAKHM
JOMYCTUMBIM JIOKA3aTeJIbCTBOM, KaK «MHOH TOKyMeHT». IIpu HeoOXoANMOCTH MOITy-
YEeHUsI IMEHHO 3aKITIOYEHHS SKCIIEpTa KaK JI0Ka3aTeNbCTBAa HE0OOXOUMO Ha3HAYATh U
IPOBOAUTH HKCIEPTU3Y B MOPSJIKE, IPEAyCMOTPEHHOM IIPOLIECCYAbHBIM 3aKOHOMA-
TENbCTBOM.

BBenenue

Hannesxaree mpou3BOICTBO IO YTOJIOBHEIM JefIaM | JeflaM 00 aIMIHH-
CTPaTUBHBIX MPAaBOHAPYIICHUSIX B pslie CIlydaeB HEBO3MOXXHO 0€3 HCIIONB30-
BaHUs CIIELUANbHBIX 3HAaHUN B HAyKe, TEXHUKE, UCKYCCTBE, PEMECIIE U UHBIX
chepax mesrenbHOCTH. He SBIsSETCS UCKITIOYSHUEM POU3BOICTBO IO MPaBO-
HapyIlIeHUsIM TaK Ha3bIBAEMOW 3KCTPEMUCTCKOW HAIpPaBIEHHOCTH, B OCHOBE

1 Tesuch JIOKJIa/Ia MCYaTarOTCs Ha PYCCKOM SI3BIKE oe3 nepesoaa / The report is pub-
lished only in Russian/.
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