Moreover, we support T. Trubnikova’s viewpoint, that a participant of
the criminal procedure who is not an official can be “accused” of abusive
conduct that leads or can lead to violation of the above mentioned rights only
if the person’s conduct is evidently unscrupulous [5, p. 71].

The abuse of the right can occur not only while choosing an inappropri-
ate way to exercise the right, but while acting deliberately.

A deliberate choice of an inappropriate right is obvious when a person
applies to law enforcement bodies or court not to protect the rights and legit-
imate interests. Let us consider the following example [6]. Head of
Investigative Body denied initiating a case under P. 1 Art. 298 of the Criminal
Code of the Russian Federation against K., who filed a request to begin a
procedure against himself on libel charges towards Judge B. The motion was
denied. In his appeal, K. insisted on the proper inspection of the data included
in the application, and questioning the Court Judges. The Judge’s decision to
rule out initiation of the procedure was based on the fact that a denial to initi-
ate a case against an applicant, cannot infringe his constitutional rights and
freedoms.

It is obvious that normative acts cannot regulate all possible shades of
relations in a criminal procedure.

Meanwhile, the criteria to characterize the conduct of the criminal pro-
cedure participant as abusive and methods to influence unscrupulous
participants must be provided by law.

The decision on the abuse of the right by a defence lawyer at the stage of
pretrial investigation and, as a result, the decision on restriction of the right or
restriction of the period to exercise the right, must be made only by court.

When the decision on the restriction of the right belongs to the official in
charge of the case, a law enforcer must act reasonably, not to turn the right
from specific and effective into theoretical and illusory.

Ileywe A.
AreHT-POBOKATOP KaK BbI30B YTOJIOBHOMY IpoOLeCCy
B IPaBOBOM rocyapcrae!l
(nepeeod B. H. CamapuHa)

Tonuueiickoe NPOBOLMPOBAHKE HA YTOJOBHO HAKA3yeMoe JICSTHHE W COIPOBOXK-
JAIOIHE ero MpoOJIeMbl UMEIOT JaBHIOK HCTOPHIO U COXPAHSIOT aKTyalbHOCTH IO
ceil ieHb. B TO BpeMst Kak B HaCTOSIIIEE BPEMs 4AaCTOE HUCIIOJIB30BAHKUE TAHHBIX METO-
JIOB pacclieZIoBaHus, TAKUX Kak paboTa IOJ MPHKPHITHEM COTPYIHUKOB MOJHULUH U
MOJIMLCHCKAX OCBEIOMHTENICH, HPUHUMACTCSI KaK HEOOXOMHUMOCTb, HCIOJB30BAHHE
MPOBOKAILIMH OMPAaYeHO MHOTOYHCICHHBIMH MTPOOJIEMaMH 110 CYIIECTBY M Ha 3aKOHO-

! CCBUIKHM Ha HCTOYHHKH TIPpUBCACHBI TOJIBKO B AHIJIOSA3BIYHOM BEPCHUU TE3HUCOB.
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JatenbHOM ypoBHE. OfHA W3 IEHTPANBHBIX NMPOOIEM, TJe PasMbITa JTUHHUS MEXIY
3aKOHHBIMU M HE3aKOHHBIMH METOJAMH PacCIEIOBAHU, KOTa TalHbIE areHTHI B X0
OCYIIECTBIECHHS CIIyEOHBIX 00sS3aHHOCTEI HEe OTPaHHMYMBAIOTCS TOJIBKO PaccienoBa-
HUEM TIIPeCTyIUIEHHH, HO paclpOCTPaHSAIOT IEHCTBHE Ha JNIO, B OTHOLICHHH
KOTOPOTO BEZIETCSl pacciefoBaHKe, B LEIX IOJICTPEKaHUs €ro K COBEpIICHHIO IIpe-
CTyIUieHHs1 (TaKk Ha3bIBaeMbIl areHT-NpoBoKkatop). Eciu rocyapcTBO M €ro areHTsl
0oiee 4eM MPOCTO PacCIeaylOT, U €CIU NPOBOKALUS U MOACTPEKATEIbCTBO HCIIONb-
3YIOTCSI JUISl OCYIECTBIICHUSI IPECTYIUICHNUS, TOCYJaPCTBO CAMO CTAaBHUTCS B KOH(IUKT
C HEKOTOPBIMH OCHOBHBIMM LIEHHOCTSIMH, TAaKUMHU KaK IIPaBO Ha CIPaBEATIHMBOE Cy-
neOHoe pa30MpaTeNbCTBO, KOPEHSIEecs] B MPUHIUIE BEPXOBEHCTBA IpaBa. B sroit
paboTe yTBepKAaeTcs, YTO B IIPABOBOM TOCYAApCTBE OPraHbl YroJOBHOH FOCTHLIUH
JIOJDKHBI BO3JIEPKUBATHCS OT MCIOJIB30BaHUS KaKoi-1m6o ¢opmMer mpoBoxarun. Ccbl-
nasch Ha MpakTHKy EBpormelickoro cyma mo mpaBaM 4elOBeKa, ONPEAENICHBI YETKUE
KPHUTEPHH DA3IUIM MEXTy 3aKOHHBIM M HEOOXOIVMBIM HCIOJB30BAaHHEM TaWHBIX
areHTOB M HE3aKOHHOI IpOBOKaIMU. bomee Toro, yTBep)KAaeTcsl, 4TO €CIH OCYIIeCT-
BJIEHO 3JIOYHOTPEOJIeHNEe TOCYAApCTBEHHOH BJIACTBIO IOCPEICTBOM HCIOJB30BAHHMS
IIPOBOKAIIMH, KpaiHe Ba)KHO, YTOOBI TO HapylIeHHe OBLIO HaJUISKalIUM 00pa3oM
paccmotpeHo. C 3Toi Lenblo MpeaIaraoTcs Ba albTepPHATUBHBIX TPABOBBIX MeXa-
HU3Ma: UCKIIOYCHHE KaKUX-TH0O0 J0Ka3aTeNnbCTB, IOMYYEHHBIX B X0/I¢ TPOBOKALMH U
TIpOLIECCYaNbHbIN 3aMpeT Ha IPOU3BOACTBO MO YTOJIOBHOMY AEIy.

«Bo ecex cnyuasx, ece osce, npumenenue maxkux “JIOHCHLIX U NOOOENbHLIX
mpebosanuti” 3anpeweHo 6 y20Jl06HOM npoyecce, NOMOMY YMoO MO Heuc-
Kpenne u, 6 n0OOM Cayude, HeCOBMECMUMO C penymayueli 0peaHog
Y20108HOU 10CIUYUU, KO20A UX OOAHCHOCTIHBIE TUYA UTU A2eHMbL CKIOHAIOM
KO20-MO K CODIA3HY 8 OCYUeCmBIeHUU NPeCMYNHO20 NOGedeHUs <...>».

OTO0 4eTKoe yTBEPKACHUE O NPUMEHEHNH MOJCTPEKATENLCTBA WU MPO-
BOKAIIMM CO CTOPOHBI areéHTOB CHCTEMBI YTOJIOBHOM IOCTUIIMHU OBUIO chopMy-
JUPOBAaHO B CaMOM Hadaie mponnioro Beka BepxosusiM Cynom ['epmanckoit
umnepun. L{utara moka3piBaeT, 4TO MOIUIEHCKOE TOACTPEKATEIBCTBO U CBSI-
3aHHBIE C HUM MPOOJIEMBbI UMEIOT JaBHIOIO UCTOPHUIO M HE MOTEPSIU CBOEH
aKTyaJdbHOCTU U ceroans. Ha mpaxTuke yacTo MOJIULEHCKUE U UX OCBEJOMHU-
Tenu paboTaOT MO/ MPUKPHITHEM, YTO MONYYHIIO HIMPOKOE paclpoCTpaHEeHHe
1o mpu4nHe HeoOxoaumMocTH. OHAKO NMPH 3TOM BO3HUKAIOT MHOTOYHCIICH-
HBIE TIPOOJIEMBI Kak (haKTH4YecKue, Tak W mpaBoBble. OHA U3 IEHTPATBHBIX
mpo0iem, r7ie pasMbITa JIMHHUSA MEXy 3aKOHHBIMH M HE3aKOHHBIMH METOJa-
MH paccieOBaHus, KOrjga JCHCTBHUS TAlHBIX areHTOB BBIXOAAT 3a IPEIeIIbl
IIPOCTOTO PacCIEOBaHMs NPECTYIUICHUI U paclpoCTPaHSIOT CBOE JEHCTBHE
Ha JIMIO, B OTHOIIEHWH KOTOPOTO BEIETCS PACCIEAOBAHHUE, C LIEIBIO MO-
CTpEeKaTeNbCTBA K COBEPIICHUIO NPaBOHAPYIIECHUs (TaK Ha3bIBa€MBIN areHT-
npoBokarop). Tot ¢axr, 4To 3T0 pa3MbIBaHHE JIMHUN POUCXOAUT JIETKO U BO
MHOTUX IPaBOBBIX CHUCTEMaX MPOSIBIIAETCS B Kelicax MO IpaBaM YellOBeEKa,
HanpuMep, B npaktuke EBponeiickoro cyna mo npasam yenoseka (ECITY),
KOTOPBII paccMaTpuBaeT MoI00HBIE Iela Ha PETYISIPHOI OCHOBE.
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CHauana omnpeneauM yrposy, KOTOPYIO MPOBOKALMS NPEACTABISET IS
YIrOJIOBHOT'O IIpOLIECCa B IIPaBOBOM rocyapcrse. Jlanee 0cBETUM BO3MOXKHbBIE
[paBOBBIE TPAaHULBI ISl HCIOJNb30BAHUS TAWHBIX areHTOB, MPELyCMOTPEB
KPUTEPHUH JJIs1 Pa3IMYEHUs] 3aKOHHOI'O BHEAPEHUS TAlHBIX areHTOB M He3a-
KOHHOM TpOBOKAIMH. 3aTeM TMpHUBEOEM TUCKYCCHIO O IIPaBOBBIX
MOCJICICTBHSX MPOBOKAIIUH IS TOTO, YTOOBI CIICJIaTh BHIBO/I.

|. IlpoBokamus Kak yrpo3a crnpaBeIJHBOMY YIroJOBHOMY CYAOIpO-
HM3BOJCTBY

B mpunnune, Mcmosib30BaHUE areHTOB TOJ MPHUKPBITUEM U IMOJIULIEH-
CKAX HWH(OPMATOPOB SBISICTCS 3aKOHHBIM M JIOMMYCTUMBIM. MOXKHO Take
YTBEpKAaTh, 9TO B HEKOTOPHIX c(epaxX, IMEIOIINX KPUMHHAIBHBIE CTPYKTYPHI,
B KOTOpPbIE 3aTPYAHHUTEIBHO MPOHUKHYTH (HApUMEpP, B KOHTEKCTE OpPTaHu-
30BAHHOM MPECTYITHOCTH), CYIIECTBYEeT HEOOXOANMOCTh WCIIOIB30BAHHS
TaHBIX METOJIOB paccienoBaHus. KOHCTUTYIIMOHHBIN cya ['epmanuu mou-
YEpPKHBAET, YTO CIIPaBEIIMBOCTh U pabOTOCHOCOOHAs! CUCTEMa YTOJIOBHOTO
MPaBOCYIHs HE TOJIHKO MO3BOJISIOT, HO JJaKE€ MOTYT MOTPEOOBATh UCIOIB30-
BaHUs arcHTOB, PaOOTAIONIUX O] MPUKPEITHEM. TakuM 00pa3oM, 3aKOHHOE
MPOHUKHOBEHHUE U TAWHBIC METOMBI TOJDKHBI OBITH JTOITYCTUMBI.

OaHako 3TO HE O3HAYAET U HE MOXKET 03HA4aTh, YTO TAKOE PacCieloBa-
HUE JOJDKHO OOECIeUYUTh JKeNaeMble Pe3ylIbTaThl JTHOOBIMH BO3MOKHBIMH
cnocobamu. Ecnu rocymapcTBO 1 €ro TOIHKHOCTHBIC JIMIIA HE TOIBKO OCYIIe-
CTBIIAIOT paccie0BaHNE, M €CIIH IPOBOKAIMS U MOICTPEKATEIECTBO UCIIONb-
3YIOTCS, YTOOBI IMOBJICYb COBEPIICHUE MPECTYIUICHHS, FOCYIaPCTBO CTABUT
ce0s B MPOTHBOPEYHE C TAKUMH OCHOBHBIMHU IIEHHOCTSIMH, KaK HaJICKAIIHN
MPOIIECC U BEPXOBCHCTBO MpaBa. ToT (hakT, 4TO 3Ta MPAKTHKA CYIIECTBYET U
HEpeIKo, He NAeT MOBOJA I ee AomyIieHus. TpeOoBaHMs IPUHITUITA BEPXO-
BEHCTBA TIpaBa JOJDKHBI COONIONATHCS HE TONBKO HAa CTATUH (PaKTHYCCKOTO
YIOJIOBHOTO CyJONPOM3BOJCTBA, HO U B TEUEHUE BCEH MPOJOKUTEIBHOCTU
[IPOU3BOJICTBA 110 YTOJIOBHOMY i€y, B TOM YMCJIE HA CTAAUU IPEIBAPUTEIb-
HOro pacciefoBanus. Crenyer MNOMYEPKHYTh, YTO B TaKHX CIydasx
rOCyJapCcTBO, MO CYTH, HaKa3bIBaeT MOBEICHHE, KOTOPOE OHO IIOCPEICTBOM
CBOMX OPT'aHOB IMPSIMO WJIM KOCBEHHO «BBI3BaJIO». Takum 00pa3zom, rocynap-
CTBO JICHCTBYET SIBHO B MPOTHUBOPEUYHH C MPHUHIIUIIOM BEPXOBEHCTBA IPaBa,
iy, kak npsmo ropoput ECIIY: «3agaua monuuuu npeaoTBpaliath U pac-
cleloBaTh IMPECTYIUIEHWE, a He IMOACTPEKaTh K €ro COBEPILEHUION.
Heo6xonnMma deTkas mpaBoBasi IIO3UIUS B 3TOM BOIIPOCE.

1. OrpaHuyenne UCNOJIBL30BAHUS ATE€HTOB, PAGOTAIONINX MO NPH-
KPbITHEM

C omHOM CTOPOHBI, JOJDKHA OBITH MpHU3HAHA HEOOXOAMMOCTh B TalHBIX
MeTOJax pacciae0BaHus, C IPyroi — JUIsl IPaBOBOIO FOCYIapCTBa HEMPUEM-
JIEMO HCIIOJIb30BaTh IMPOTUBOMpPABHBIE W /WM HE3aKOHHBIE METOJBI
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paccienoBanusi. Cie1oBaTeNIbHO, Ype3BbIUAHO BAXKHO Pa3pabOTaTh YETKHE
KpUTEPHUH IS pa3TpaHUICHUS MEXKIY 3aKOHHBIM U HEOOXOIWMBIM HCHOJNb-
30BaHUEM TAHBIX areHTOB M HE3aKOHHOM MPOBOKAITHEH.

B 3TOM KOHTEKCTE 0CcO00E 3HAaUeHHE MMEET PaBO Ha CIIPABEIIUBOE CY-
nebHoe pa3dmpaTebCTBO, KOTOPOE BO3JIAraeT Ha TOCYIApCTBO OrpaHHYCHHS
B OCYILECTBICHUM CBOMX YIOJOBHBIX paccienoBaHuil. IIpu ycraHoBieHUu
IpeJesioB TAKUX METOAOB PacCiieIOBaHMS B KauecTBE IIpUMepa HCIIOIb3yeTCs
noxaxoa ECITY. Cyx HeoHOKpaTHO yKa3bIBal, YTO «MCIOJIb30BAHUE areHTOB
0] TIPUKPBITHEM MOJKET JOMYCKaThCs MPH YCIOBUH, YTO OHO IOJJIEKHT
YeTKUM OTPAHWYCHUSM W TapaHTHAM... XOTS POCT OpPraHW30BaHHOM Ipe-
CTYITHOCTH, HECOMHEHHO, TpeOyeT NpUHATHSA HaJUIekKAluX Mep, TeM He
MeHee IIPaBO Ha CIPABEIINBOE OTHPABICHHE MPABOCYIMS 3aHHMAET TaKoe
BHIHOE MECTO, YTO €T0 HEeNb3s MMPUHECTH B )KEPTBY palyl IeJIeco00pasHOCTI.
Takum o6pa3om, CyJ MpHILEN K BBIBOJY, YTO HMCHOJNBb30BAaHUE CIEIMAIbHBIX
METOJIOB PacciieIoBaHKs caMo 1o ceOe He HapylllaeT IpaBa Ha CIpaBeInBOe
cynebHoe pa3dupatenbcTBo. OIHAKO M3-3a PUCKA MOJHMIEHCKOTO IOCTpeKa-
TENILCTBA, BBI3BAHHOIO TaKUMH METOJaMH, WX WCIIOIb30BaHHE JIOJDKHO
OCYIIECTBIISITHCS B YETKO OUEPUCHHBIX paMKax, TP HECOOII0IEHUN KOTOPBIX
BO3HHUKAeT KOH(IMKT C MPaBOM Ha CIPaBeUINBOE Cy/1eOHOe pa3dupare-cTBO
B OTHOIICHWH 3aTPOHYTOTO YKa3aHHBIMU JACHCTBHISIMH JIHIIA.

[IpaBo Ha cnpaBemIMBOE CyneOHOE pa3OMpPaTETBCTBO — MPABO, SBIISIO-
meecss OOIICTIPU3HAHHBIM M 3alUIIAEMBIM JOKyMEHTaMH II0 IIpaBaM
YyeoBeKa BO BCEM MHpPE — 3TO OJMH M3 OCHOBHBIX MPHUHIIUIIOB, KOTOPHIE 3a-
LIMIIAI0T OOBHHSAEMOTO OT HECHPABEIUIMBOIO OOpalieHHs Ha MPOTSHKEHUH
BCEr0 YroJIOBHOTIO Ipolecca. 3/1eCh TaKKe KPOIOTCS KOPHH 3alpelleHus: Ha
WCIIOJIb30BaHNUE MPOBOKAIMH U U3 3TOTO IPHHIUIA BEIBOASTCS OIPaHUYCHHUS
Ha ee ucrnoip3oBanue. Cratbsa 6 EKIIY rapantupyer pa3nudgHble cyaeOHbIC 1
poreccyanbHbIe TpaBa, O0MKMM 3HaAMEHATEIeM KOTOPBIX SBISACTCS MPUHITHIL
3¢ ¢ exTUBHON TPaBOBOW 3alIWTHL. DTH TapaHTHH MOYKHO Pa3leiHTh Ha TPU
OCHOBHBIE C(ephl: «Cy/bl», TPABO Ha JOCTYII K CyJy W MpOIecCyanbHble ra-
panTuu B y3KoM cMeicie. [locnmennee obecredrnBaeT COOTBETCTBYIOIIMN
KOHTEKCT JUISl pacCMaTpHBaeMoro Bompoca. Takum o0pa3oM, orpaHHYEHUs,
HarpaBJeHHblE Ha HEOOXOIUMOE M 3aKOHHOE HCIIOJIb30BaHUE TalHBIX areH-
TOB, MOTYT OBITh ITOJY4€HBI M3 3TOTO 3AIIUTUTEILHOTO NPUHIIUIIA.

Kak npaBuiio, HECOBMECTUMOCTh C IPHHIMIIOM CIPaBEUIMBOTO Cyneo-
HOTO pa30MpaTeNbcTBA BO3ZHUKACT TOTNA, KOTJNAa TailHBIE areHTHl HE
OTPaHUYHBAIOTCS NEATEIFHOCTHIO 110 PACCICIOBAHHIO MPECTYITHOTO MOBEe-
HUS, HO TIPOBOIMPYIOT COBEPIICHHE NPECTYIUICHHUs, KOoTopoe ©0e3 wux
BMeEIIATENbCTBA HE OBLIO ObI COBEpIEHHO. JIJI TOro 4TOOBI Pa3IudIUTh 3a-
KOHHOE BHEJPEHHE TalHbIX areHTOB M HapyIIAIOIIyI0 IpaBa MPOBOKAIHIO,
HEOOXOMUMO pa3paboTarh crenuanbHbie Kputepud. CorjiacHO cCyaeOHON
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npaktuke ECITY kpurepun MOXHO pa3eluTh Ha MpOLiecCyaabHbIE U MaTe-
pHAIbHBIC YCIOBHS JUIS 3aKOHHOTO HCIIOJIB30BAHUS TAaHHBIX MOIHIEHCKUX
paccienoBaHuii, Kak yKa3aHO HIDKE.

Ha mporeccyansHOM ypoBHE HCIIONIB30BaHHE HETJIACHBIX paccieioBa-
HUM TpeOyeT HamW4us MpOoIecCyalbHBIX TapaHTHil. X wucmoms3oBaHme
SIBJISIETCSI IOTTYCTHMBIM TOJIBKO B TOM Clly4ae, eciii OyIyT CO37aHbl a/IeKBaT-
HBIE U JIOCTaTOYHBIE MEPBI MIPOTHB 3JIOYIOTPEOIICHHH, B YACTHOCTH, SICHAs U
ImpeackaszyeMasl mpoleaypa CaHKIIMOHUPOBAHMs, OCYIIECTBIECHUS U Haa30pa
3a paccMaTpUBaeMbIMM IIpOIECCyalbHBIMHU JeiicTBUAMU. B cBs3u ¢ aTuM
IpeXJe BCEro TpeOyeTcsl COOTBETCTBYIOIIMKA OpraH, HaJI3HUPAIOIINA 32 BCEM
nponeccoM. XOTA HanOojiee YMECTHBIM MOXKET OBITh CyAEeOHBIH KOHTPOJb,
MOTYT HCIIONIB30BaThCs M APYTHE CPEICTBA, €CIM OHHU MPEAyCMaTPHBAIOT
aJIeKBaTHbIE MIpoLecCyalnbHbIe rapanThuy. KpoMe Toro, Heo6xoaumMa deTkas U
npezckazyeMas npolenypa. B npuniune HerenaecooOpasHo, YTOObI CAHKIIHS
HCXO/WJIA U3 «IIPOCTOr0 aIMHUHHUCTPATUBHOIO PELICHUs TOTO e OpraHa, Ko-
TOPBII MPOBOAMT JeiicTBHE, Oe3 Kakoro-immbo He3aBHCHMOTO Hal3opa, 0e3
HEOOXOAMMOCTH OOOCHOBaHHMS AEHCTBUS M 0e3 (PaKTUUECKOTO CIIEJOBAHMS
OTpeieNICHHBIM (POPMATBHOCTSIM.

Ha marepuansaom yposHe ECIIY ycTaHOBHIA, YTO «HOIHLEHCKOE MOM-
CTPEKATENbCTBO BO3HHKAET TaM, IJ€ BOBJICUCHHBIC JIOJDKHOCTHBIC JIMIA HE
OTPaHUYMBAIOTCS PACCIIETOBAHNEM YTOJIOBHO-HaKa3yeMOil AESITEbHOCTH IO
CYIIIECTBY MTACCUBHBIM 00pa3oM...». TakuM o6pa3oM, MOACTPEKaTEIECTBO HE
MIPOUCXOIUT, €CIIY TaifHbIe areHThI IIOJHOCTHIO 0e3AeHCTBYIOT OO0 MHUITHA-
THBa NPUHAIICKUT caMoMy oOBuHsieMoMy. [Ipu pemeHun Bompoca O TOM,
ObUIO M pacciieIoBaHHE IO CYIIECTBY naccuBHbBIM» Cya paccMmaTpuBaeT
BCIO HETJIACHYIO ONEPALUIO M, B YACTHOCTH, MIOBEACHUE OPraHOB, €€ OCyIIe-
CTBIISIOIIMX. [IpH 3TOM MCHONB3YIOTCS 1BA KIIOYEBHIX (DaKTOpa: CYIIECTBYET
T 00BEKTHBHOE TOAO3PECHUE, YTO OOBUHIEMBIH OBIT BOBJICYCH B MPECTYII-
HYIO JESITEJIbHOCTh WM OBUI MPEApacIoNokeH K COBEPLICHHIO YTOJIOBHOTO
MPECTYIICHNUS.

Kputepuii pa3yMHOT0 MOJ03pEHHS B COBEPIICHUH MTPECTYIICHUH SBIIS-
ercs OecrnpoOjeMHBIM W Bceraa JIOJDKEH — paccMaTpUBaThCs — Kak
MHUHAMaJIbHBIA cTaHnapt. Kak mpaBuiio, oH paccMaTpuBaeTcs Kak 0a3oBas
IPEIOChIIKa AN AOIMYCTUMOIO BHEIPEHUS TallHOTO areHTa U B OCHOBHOM
UMeeT IeHTpaibHOe 3HaueHwe Uit obocHoBaHuii B ECITY. B otcyrcrBHE
KaKnX-JIM00 KOHKPETHBIX TTOMO3PEHHI B COBEPIICHHUH MIPECTYIICHUS HAIpsi-
MYIO 3aTparuBacTCsl MPHHIMII CIPaBEUIMBOTO CyA€OHOTO pa3OMpaTenbeTBa,
MOCKOJIbKY TaKasl IPaKTHKa HapyIIaeT OCHOBBI YTOJIOBHOTO IIpOLEcca B Ipa-
BOBOM I'OCYAapCTBE.

B xauectBe anbrepHaTHBBI HEOOXOAMMA MPEAPACIONOKEHHOCTh K CO-
BEpIICHUIO YTOJOBHOTO TMpeCcTymJeHus 3aTpoHyThiM JumnoMmM. ECIY
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MTOCTAHOBMJI, YTO XOTSI NPEbIAYyIIas CyITMMOCTh caMa 110 cebe He CBHUETENb-
CTBYeT O TIPEIpPACIIONIOKEHHOCTH, OCBEJOMIICHHOCTh JaHHOTO JIMIA O
JEWCTBYIOIIEH LIeHe Ha HApKOTHYECKHE CPEJICTBA M €r0 CIIOCOOHOCTH MOITy-
4aTh HAPKOTHKH B KOPOTKHE CPOKH, B COUYETAHHH C €T0 HECIIOCOOHOCTHIO
BBIMTH U3 CAENKH, HECMOTPS Ha Psi BOZMOXHOCTEH, IMO3BOJIAIOMINX CIENaTh
9TO, CBUAETEILCTBYIOT O CYLIECTBYIOIIEH paHee MPECTYIHOM NesTeNbHOCTH
NI TaKOM HAaMEpPCHUMH.

[ToMuMO 5THX JIBYX 3JIEMEHTOB, OPUEHTUPOBAHHBIX HA MOBE/ICHHE JIMIIA,
B OTHOIIEHWH KOTOPOTO BEAETCS pacciielOBaHHE, CYIIECTBYIOT OMNpeE/IeiIeH-
HBIE paMKH Ui JAeHCTBUH mNoiWIuM. ['paHWna Hapymaercs, Koraa
JIEHCTBYIOIINKA TallHBIA areHT OKa3blBaeT HeolpaBJaHHOE AaBieHue. Henpa-
BOMEPHOE MaBJIEHHE OKAa3bIBACTCA, B YACTHOCTH, B CiIy4yae, €CIM areHT
MIOBTOPSIET MPEUIOKCHNE, HECMOTPS Ha INEPBOHAYANIBHBIN OTKA3 JIHMIA, Ha-
CTOMYUBO MOJACKa3bIBACT, MOAHUMACT ILCHY BbINIC CPEAHCTO HIIU IPOCUT
COCTpaJaHus y JIMIA, YIOMUHAs: a0CTUHCHTHBIA CHHIPOM.

Yka3aHHBIE NpoLECCyabHbIE U MaTepUalIbHBIE KPUTEPUU OIPEAEIISIOT
JIMHUIO MEXIY 3aKOHHBIM BHEJIPEHHEM TaiHBIX areHTOB M HapyIIaromeH
IIpaBa MpoBokaiend. Ecim rocyiapcTBo u ero oprassl MCIOIB3YIOT TOJIBKO
YETKYI0 U MPEACKa3yeMyIo IPOLEIypy CaHKIIMOHWPOBAHUS, OCYIIECTBICHNUS
W Ha/A30pa 3a HETJIACHBIMHU CJICACTBEHHBIMH JICHCTBUSIMU M OCTEpPETAIOTCS
MaTepHAIBHBIX OTPAaHMUYCHHUI, ONIMCAHHBIX BBIIIE, YTOJIOBHOE PAcCIIeIOBaHNE
SIBJISIETCSI 3aKOHHBIM M MOXKET BECTH K 3aKOHHOMY YTOJIOBHOMY TIPOIIECCY.

I11. IIpaBoBBIe MOCI€ACTBUS MPOBOKAIIMH

B cBere siBHOTO HapylIeHUs MpaBa Ha CIpaBeUIMBOE CyneOHOe pa3ou-
partenbeTBO, KOTOpOe BiedeT 3a coOoi Jrobas monuierckas mpoBOKalus,
HEOOXO0MMO TOJUEPKHYTh, YTO TOCYIapCTBY HE CIIEAYET HUCIIOIB30BATH MPO-
BOKAalMIO, TIPEBBIIIAs OMNMCaHHbIE BhIIIe TpaHunpl. OpaHako, ecnn
TIPOBOKAIMSA BCE )K€ OCYHIECTBISECTCS, BOSHUKAET BOIPOC. KAKHE MOCIEACT-
BUS JIOJDKHBI OBITH B YTOJOBHOM IIPOIIECCE, OCHOBAHHOM Ha NPHHIUIIE
BEepXOBeHCTBa mpaBa? JIji1 OTBeTa HAa 3TOT BONPOC CHOBA IEJIECOOOpa3HO
obpatuthes k npaktuke ECITY.

K coxanenuto, u3-3a crpykrypsl ECITU B cyneOHO# npakTuke HET yeT-
KOTO0 OTBETa, HO €CTh BO3MOKHOCTb BBIBECTH pellieHHe M3 O0OOCHOBaHMH
cyna. ECITY o0bIYHO MOIYEpKHUBAET, YTO 3asSBUTEND OBLI IOCPEACTBOM IIPO-
BOKAIIUH «OIPEAEICHHO JIMIIEH CIPaBeUINBOTO Cy1eOHOr0 pa3oupaTesbcTBa
C CaMoro Hagaia». JTO TOBOPHT O TOM, YTO CYJA HE KPUTHKYET (TOJBKO)
CTPYKTYpy TIpoliecca, HO caMO HPOW3BOJCTBO IO yrojoBHOMY neiry. Ecmm
HECIIPAaBEAJIMBOCTh CYIIECTBYET «M3HAYAIBHO» U M3-3a 3TOTO C CaMOTr0 Haua-
Jla TIPOM3BOJICTBA IO JIEJIy OCTaeTCs HESICHBIM, KakK Jr000€ IMOCIEeAyrolee
[leflCTBHe MOKET M3MEHUTEL ATO MOJIoKeHne., Kaxkercs COMHMUTCIIBHBIM, YTO
KOMIICHCAIlMA B paMKaX YIroJIOBHOT'O ITpoHecca MOXKET 6]>IT]) [lOCTaTO‘-IHOl‘/II.
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Ho uto 310 3HauuT ¢ TOUKM 3peHus npasoBbix nocneactsui? ECITY oc-
TaBJISET JETaIW HAa YCMOTPEHHE HAIIMOHAIBHBIX 3aKOHOJATENCH M JaeT MM
MIAPOKYI0 cBoOOay ycMmoTpeHus. Cya «HEOTHOKPATHO 3asiBIISUI, 9TO JOILyC-
TUMOCTh JIOKA3aTE€IbCTB B TIEPBYIO OYEpENb SABIAETCI IMPEIMETOM
PETYIMPOBaHMSA B COOTBETCTBHM C HAIIMOHAIBHBIM 3aKOHOJATENBCTBOM H,
KaK IpaBUJIO, HAIIMOHAJIBHBIC CY bl JOJIKHBI OCHUBATDL MPEACTABIICHHBIC UM
JokaszatenbcTBay. Tem He MeHee, ECIIY Takke mOqUepKHBAeT, 4To «CT. 6 He
JIOTyCKaeT UCIOJIb30BaHUE 0KA3aTeNbCTB, MOJYyUYEHHBIX B pe3ybTaTe MOJ-
CTpEeKaTeNbCTBA CO CTOPOHBI IONUIMH. YTOOBI pa3dmpaTenabcTBO OBLIO
CIpaBeUIMBBIM, HCXO/IS M3 3TOH HOPMBI, BCE JIOKA3aTEIbCTBA, OITyICHHBIE B
pe3ynbTaTte MOACTPEKATEeTbCTBA CO CTOPOHBI ITOJHIUH, NOJDKHBI OBITH HC-
KIIIOUYEHbl WJIM JOJDKHA TIPUMEHSTHCS MpOLEAypa C aHAJIOTHYHBIMHU
MOCIIEACTBHAMM.

Kak CJIICACTBUEC, HC MOXCT OBITh JOCTAaTOYHBIM ITPUHATHUEC BO BHUMAHHUC
MOJIMIEHCKOW MPOBOKAIMU Kak (hakTopa Jjisi [MOCTAHOBICHUS MPHIOBOPA.
JlutenbHoe BpeMsi Takoi MOAXoj OBbUT MPEANOYTHTENBHBIM JUI HEMEIKUX
CYJIOB, KOTOPbIE PaCCMaTpPUBAIIM MPOBOKAIMIO KaK CMSTYaroliee 00CTosATeNb-
CTBO TMpH IIOCTAHOBJIICHMM TIpuroBopa. OmHAaKO B JPYyroM H3BECTHOM
pemennn ECITY mpumien Kk BBIBOAY, YTO Takasl CKHJKa NP HA3HAYCHUH Ha-
ka3aHus Bce ke Hapymaer cr.6 EKIIY, T1pebys Tem cambM
MIPOTHUBOIIOIOXHOTO OTBETA.

B mpuHImmne, 310 npaBo rocyAapcTBa pelinTh, KaKOi MeXxaHu3M Hanbo-
Jiee TTOAXOIUT B paMKax CBOETO HAIMOHANBHOTO 3aKOHOAaTeNbeTBa. Ho ecTh
JIBa BapuaHTa, KOTOpbIle yaoBieTBopsitoT TpedoanusiM ECIIY copasmepHo
Hapymenuro cr. 6 EKITY: uckimodeHue 000ro J0Ka3aresibCTBa, MOJTydeH-
HOTO OT TIPOBOKALIMM, W TIPOLENYPHBIH Oapbep Uil OCYyIIECTBICHHS
MIPOM3BOJICTBA IO YTOJIOBHOMY Jienly. B OonbIIMHCTBE CilydaeB KOHEYHBIN
pe3ynbTaT MPUMEHEHHS 00EHX MEp IMPOSIBISETCS B HEOCYXKICHUH IIOACTpE-
KaeMOro JIMIa 3a COBEPIICHHOE IIpaBOHApylIeHHE. Takod pe3ynbTaT
SABJISACTCS MPABUJIBHBIM B CBCTC ABHOI'O HAPYIICHUA NPpUHIOMWIIA CIIPABEJIUBO-
ro cyneOHoro pasdupaTenbcTBa, KOTOpoe OYyJET MPeCTaBiIsATh BO3MOXKHOE
ocyxzaenue, u yreepxaenus ECITY, uro Takoe yrojioBHOE MPOU3BOJICTBO
JULIMIIO OBl 3aTPOHYTOE JIMIIO C CaMOTo Hayaja IpaBa Ha CIPaBEIUIMBOE CY-
ne0Hoe pa30upaTenbCTBO.

1V. 3akarouenue

[IpuHIMI cripaBeAInBOro Cy1e0HOTO Pa3ONPATENbCTBA UIMEET HACTOJIBKO
GosbIIoe 3HAYEHUE B JEMOKPATHUECKOM TOCYIapCTBE, YTO €ro HUKOIJa He
CllelyeT OTPaHUYUBATH B IOJB3Yy COOOPa)XEHHH YTrOJIOBHO-TIPABOBOW ITOJH-
THUKH B OTHOILCHMH I1€71€CO00pa3HOCTH. B cBs3u ¢ 3TUM B IpaBOBOM Trocy-
JapCTBE  OpraHbl  YTOJIOBHOW  IOCTHLMM, OyAydd  YHPaBOMOYEHBI
HCIONB30BaTh 3aKOHHbBIE HETJIACHBIE METOMABI PACCIIEIOBaHMs, TOKHBI BO3-
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JICPKUBATHCS OT UCIOJIB30BAHUS B KAKOW-IMO0 (hopMe IpOBOKaIUK, OyIb TO
Yyepe3 CBOMX JOJDKHOCTHBIX JIUI] FITH APYTHX COTPYAHUKOB (HAaIpuMep, I0-
nunelickux — ocBemommrener). Kak  mokaseiBaeT mpaktmka ECIIY,
CYILLECTBYIOT YETKUE KPUTEPUM I ONPEAEICHUS 3aKOHHOCTH TaKOro BMe-
[IaTeNbCTBA U €T0 MPEIeIOB. DTH KPUTEPHUN BKIIOYAIOT HA MPOIECCYATbHOM
YpOBHE HaJIMYHE CYACOHOTO MIIH HHOTO HE3aBUCHMOTO CAHKIIMOHUPOBAHUS H
YETKYI0 U TIPEJICKa3yeMyo MpolLeaypy; a Ha MaTepuaJIbHOM YpOBHE — CTe-
IIEHb YBEPCHHOCTH B TOM, 4YTO JIAIO OBLIO BOBJICYCHO B MPECTYITHYIO
JESITETFHOCTD W OBLIO MPEIPACIION0KEHO K COBEPIICHHUIO MPECTYIUICHUS U
9TO MOJUIMEH HE OKa3bIBAJIOCh HUKAKOI0 HEHAJIeKaIIero JaBIcHHU.

Ecmu Bce xe ObUTO 310ymoTpeOiieHre TOCyJapCTBEHHON BIACTHIO C HC-
MTOJTE30BAaHUEM TIPOBOKAIIMH, TO WMEET IEPBOCTEIICHHOE 3HAUYEHHE, YTOOBI
HapylIeHus mpaB ObUTH HaJuIeXaruM obOpa3oM paccMmoTpeHsl. Iloctpanas-
MK TOJDKEH MMETh BO3MOXKHOCTH 3asBUTh 00 3TOW MpoOiieMe BO BpeMs
CyIneOHOro pa3OupaTeNbCTBA, M €CNIM CYA HaWIeT AOCTATOYHBIMHU J0Ka3a-
TENBCTBA B TMOMICPKKY XOJaTaiicTBa O TOJCTPEKAaTeIbCTBE, TO JUOO BCe
JI0Ka3aTebCTBA, MOJMYUYCHHBIC B PE3yJbTaTe MPOBOKAIMU, JOJDKHBI OBITH
MPU3HAHBI HEJOITyCTUMBIMH, JIMOO TPOU3BOJICTBO II0 YTOJOBHOMY MCITY
JOJDKHO OBITH TIpeKparmeHo. TONMBKO MOCPEICTBOM 3TOTO 0OSCIICUCHUST BOC-
CTaHOBJICHUS HAPYIIEHHBIX NpaB MOXET OBITh HaIeXammM o00pa3oM
3¢ ($eKTHBHO HUBEIMPOBaHA YTPO3a YrOJIOBHOMY IPOIIECCY, OCHOBAHHOMY Ha
BEPXOBEHCTBE TPaBa, BEI3BaHHAS UCIIOJIB30BAHUEM areHTa-MpoOBOKATOPA.

Petzsche A.
Agent provocateur as a challenge to criminal proceedings governed
by the rule of law

Police entrapment and its accompanying problems have a long history, but its
topicality and relevance persists to this day. While at present, the frequent use of cov-
ert investigation techniques, such as deployment of undercover police officers and
police informants, is commonly accepted as a necessity, its usage is marred by nu-
merous problems in fact and in law. One central problem, where the lines between
legitimate and illegitimate investigation techniques are blurred, is when undercover
agents, in the course of duty, do not confine themselves to merely investigating
crimes, but exert influence on the investigated subject as to incite the commission of
an offence (so-called agent provocateur). If a state and its agents do more than inves-
tigate, and if entrapment and incitement is used to produce a crime, the state places
itself squarely in conflict with certain core values, such as the right to a fair trial root-
ed in the rule of law. In this paper, it is argued that within a state governed by the rule
of law, the criminal justice agencies should refrain from using any form of entrap-
ment. By drawing on the jurisprudence of the European Court of Human Rights, clear
criteria to distinguish between legal and necessary use of undercover agents and ille-
gal entrapment are developed. Furthermore, it is contended that if an abuse of the
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state’s power through the use of entrapment is committed, it is of paramount im-
portance that the violation be adequately addressed. To this effect, two alternative
legal mechanisms are proposed: the exclusion of any evidence derived from the en-
trapment and a procedural bar to criminal proceedings.

“In all circumstances, however, the application of such “false and pre-
tended requests” is prohibited in criminal proceedings because it is
disingenuous and, in any event, incompatible with the reputation of criminal
justice authorities when their officials or agents stoop to lure someone into
criminal behaviour [...]"%.

This clear statement on the use of incitement or entrapment by criminal
justice agents was already given at the beginning of the last century by the
Reichsgericht?. The quotation shows that police incitement and the problems
associated with it have a long history. Today, this issue continues to be rele-
vant. The current practice sees frequent use of undercover police officers and
police informants, which has gained widespread acceptance on the grounds
of necessity. However, accompanying this usage are numerous problems,
both in fact and in law. One central problem where the lines between legiti-
mate and illegitimate investigation techniques are blurred is when undercover
agents’ actions exceed the limits of merely investigating crimes, and translate
into exerting influence over the investigated subject for the purpose of incit-
ing the commission of an offence (so-called agent provocateur). The fact that
this blurring of lines happens easily and in many jurisdictions is shown by
human rights case law, e. g. the case law of the European Court for Human
Rights (ECtHR) that deals with such cases on a regular basis.

In the following, | identify the challenge that entrapment poses to crimi-
nal proceedings governed by the rule of law. I then illustrate the available
juridical boundaries to the use of undercover agents, by drawing out criteria
to distinguish between legal deployment of undercover agents and illegal
entrapment. | continue with a discussion on the legal consequences of en-
trapment before drawing a conclusion.

I. Entrapment as a challenge to fair criminal proceedings

In principle, the use of undercover agents and police informants is legal
and permissible. One can even argue that in certain areas that have closed-off
and difficult to penetrate criminal structures — such as in the context of orga-
nized crime — a necessity exists to employ covert investigation techniques.
The German Constitutional Court stresses that justice and a functioning crim-
inal justice system not only allow for, but can even necessitate the use of

1 Kohlrausch, ZStW 33 (1912), 695 (translation by author).
2 The Supreme court of the German Reich.
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undercover agents®. Thus, legitimate infiltration and undercover techniques
are to be accepted.

However, that does not and cannot mean that such investigation should
achieve the desired results through any means possible. If the state and its
agents do more than investigate, and if entrapment and incitement is used to
produce a crime, the state sets itself in contradiction with core values such as
due process and the rule of law. The fact that this practice happens, and fre-
quently so, does not supply an excuse for tolerating it. Rule of law-
requirements must be adhered to not only at the stage of the actual criminal
trial, but during the entire length of criminal proceedings, including the in-
vestigative phase. It has to be stressed that in such cases the state effectively
punishes behaviour that the state, through its institutions, directly or indirect-
ly “created”. Thus, the state acts strikingly contradictory to the principles of
the rule of law. Or as the ECtHR puts it bluntly: “it is the police’s task to pre-
vent and investigate crime and not to incite it”2. A clear legal principle on this
point is therefore needed.

I1. Limitation to the use of undercover agents

On the one hand, the necessity for covert investigation techniques needs
to be acknowledged, on the other hand, it is unacceptable for a state governed
by the rule of law to use illegitimate and/or illegal investigation techniques.
Consequently, it is of paramount importance to develop clear criteria to dis-
tinguish between the legal and necessary use of undercover agents and illegal
entrapment.

In this context, of special importance is the right to a fair trial, which
imposes limitations on the state in the pursuit of its criminal investigations.
To establish the limits of such investigation techniques, the approach of the
ECtHR is utilized as an example. The court has iterated that “the use of un-
dercover agents may be tolerated provided that it is subject to clear
restrictions and safeguards [...]. While the rise in organised crime undoubt-
edly requires that appropriate measures be taken, the right to a fair
administration of justice nevertheless holds such a prominent place that it
cannot be sacrificed for the sake of expedience.”® Consequently, the court
finds that the use of special investigative methods does not in itself infringe
the right to a fair trial. However, on account of the risk of police incitement
created by such techniques, their use must be kept within clear limits*. Where
these limits are not respected, a conflict with the right to a fair trial of the
affected person arises.

1 BVerfG, 2 BVR 186/87 = NStZ 1987, 276.

2 Furcht v GER, § 48.

3 Teixeira de Castro v POR, § 36; Furcht v GER, § 47.
4 Ramanauskas v LIT, § 51.
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The right to a fair trial — a right that is universally acknowledged and
protected in human rights instruments around the world — is one of the core
principles that protects the accused from being subjected to unfair treatment
throughout the criminal process. It is therefore also where the prohibition of
the use of entrapment is rooted and from which the limitations for its usage
are derived. Art. 6 ECHR guarantees various judicial and procedural rights
whose common denominator is the principle of effective legal protection®.
These guarantees can be divided into three main areas: “tribunals”, the right
to have access to a tribunal and procedural guarantees in a narrow sense?. The
latter provides the relevant context for the addressed issue. Thus, the limita-
tions to the necessary and legitimate use of undercover agents can be derived
from this protective principle.

As a general rule, it follows that an incompatibility with the fair trial
principle arises when undercover agents do not confine themselves to inves-
tigating criminal conduct but instigate an offence that without their
intervention would not have been committed®. In order to distinguish between
the legal deployment of undercover agents and the rights-violating entrap-
ment, specific criteria need to be developed. Following the jurisprudence of
the ECtHR the criteria can be divided into procedural and material conditions
for the legitimate use of covert police investigations, as outlined below.

On a procedural level, the use of undercover investigations requires pro-
cedural safeguards. Only if adequate and sufficient safeguards against abuse
are in place, in particular, a clear and foreseeable procedure for authorising,
implementing and supervising the investigative measures in question?, is its
use acceptable. Therefore, first, an adequate authority overseeing the whole
process is required. While judicial oversight might be most appropriate, other
means may be used if they provide for adequate procedural safeguards®. In
addition, a clear and foreseeable procedure is needed. It is in principle inade-
quate if the authorization derives from “a simple administrative decision of
the same body as the one which conducts the operation, without any inde-
pendent supervision, with no need to justify the operation and virtually no
formalities to follow”®.

On a material level, the ECtHR has found that “police incitement occurs
where the officers involved do not confine themselves to investigating crimi-

1 Grabenwarter, EMRK, Art. 6 Rn. 1.

2 Grabenwarter, EMRK, Art. 6 Rn. 33.

3 Teixeira de Castro v POR, §§ 38ff.; Grabenwarter, EMRK, Art. 6 Rn. 83.
4 Ramanauskas v LIT, § 51.

® Bannikova v RUS, § 50.

6 Veselov a.o0. v RUS, § 126.
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nal activity in an essentially passive manner [...]”%. Therefore, no incitement
takes place if the undercover agents remain fully passive or the initiative is
taken by the accused. In deciding whether an investigation was “essentially
passive”? the Court examines the whole covert operation and, in particular,
the conduct of the authorities carrying it out. Two key factors are whether
there were objective suspicions that the accused had been involved in crimi-
nal activity or was predisposed to commit a criminal offence®.

The criterion of reasonable suspicion of a crime is unproblematic and
should always be provided for as a minimum standard. It is generally viewed as
the basic prerequisite for a permissible deployment of an undercover agent and
is mostly central to the ECtHR reasoning. In the absence of any concrete suspi-
cions of a crime, the fair trial principle is directly affected, since such practice
violates the basic structures of a criminal procedure governed by the rule of law.

As an alternative, a predisposition to commit a criminal offence of the
targeted person is required. The ECtHR has held that while a previous crimi-
nal record is not by itself indicative of a predisposition®, the person’s
familiarity with the current price of drugs and her ability to obtain drugs at
short notice, combined with her failure to withdraw from the deal despite a
number of opportunities to do so, are indicative of pre-existing criminal ac-
tivity or intent®.

In addition to these two elements that focus on the behaviour of the tar-
get of the investigation, there exists a specific limit to the police action. The
boundary is breached where the acting undercover agent exerts undue pres-
sure. Undue pressure is applied inter alia where the agent reiterates the offer
despite the target’s initial refusal, insistently prompts®, raises the price be-
yond average’ or appeals to the target’s compassion by mentioning
withdrawal symptoms?,

These procedural and material criteria denote the line between legal de-
ployment of undercover agents and rights-violating entrapment. Only if the
state and its agents use a clear and foreseeable procedure for authorising, im-
plementing and supervising covert investigative measures and keep clear of
any of the material limits described above, is the criminal investigation legit-
imate and can lead to legitimate criminal proceedings.

! Ramanauskas v LIT, § 55 with further references; Bannikova v RUS, § 37; Furcht v
GER, § 48.

2 Furcht v GER, § 50.

3 Bannikova v RUS, § 38.

4 Constantin and Stoian v ROM, § 55

5 Shannon v. UK (dec.)

6 Ramanauskas v LIT, § 67.

" Malininas v LIT, § 37.

8 Vanyan v RUS, §§ 11 and 49.
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I11. Legal consequences of entrapment

In light of the clear violation of the right to a fair trial which any police
entrapment entails, it needs to be stressed that the state should not use en-
trapment by crossing the described boundaries. However, if despite all, an
entrapment still takes place, it raises the question of what the consequences
need to be for criminal proceedings governed by the rule of law. To answer
this question, it is again expedient to turn to the ECtHR’ case law.

Unfortunately, due to the structure of the ECtHR, there exists no clear-
cut answer within the court’s jurisprudence, but only an opportunity to de-
duce a solution from the court’s reasoning. The ECtHR generally stresses that
the applicant, through the use of entrapment, was “definitively deprived of a
fair trial from the outset™. This suggests that the court is not (just) criticizing
the procedural structure, but the criminal proceedings themselves. If the un-
fairness exists “right from the outset” and therefore from the beginning of the
proceedings, it is unclear how any subsequent action could change that.
Therefore, whether compensation as part of the criminal proceedings can suf-
fice seems questionable.

But what does that mean in terms of legal consequences? The ECtHR
leaves the details to the discretion of the national legislators and affords them
a wide margin of appreciation. It “reiterates that the admissibility of evidence
is primarily a matter for regulation by national law and, as a rule, it is for the
national courts to assess the evidence before them”?. However, the court also
stresses that “Article 6 does not permit the use of evidence obtained as a re-
sult of police incitement. For the trial to be fair within that provision, all
evidence obtained as a result of police incitement must be excluded or a pro-
cedure with similar consequences must apply”.

As a consequence, taking police entrapment into account as a factor in
sentencing cannot be enough. For a long time, this was the preferred ap-
proach of the German courts, which viewed it as a mitigating factor in
sentencing. However, in another landmark judgement the ECtHR found that
such a sentencing discount still violated Art. 6 ECHR?, thereby necessitating
a different answer.

In principle, it is up to a state to decide which mechanism is most suited
within its own national legal framework. But there are two options that would

! Teixeira de Castro v POR, §§ 35-36; Edwards and Lewis v UK, §§ 46 and 48; Van-
yan v RUS, § 46; Khudobin v RUS, § 133; Ramanauskas v LIT; and Bannikova v RUS,
§ 34; Furcht v GER, § 47.

2 Furcht v GER, § 46.

3 Furcht v GER, § 68.

4 Furcht v GER.
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both fulfil the ECtHR requirements of adequately addressing the violation of
Art. 6 ECHR: the exclusion of any evidence derived from the entrapment and
a procedural bar to criminal proceedings. In most cases the end result of both
measures is that the person instigated is not convicted for the perpetrated of-
fence. This is the correct result, in light of the clear violation of the fair trial
principle that such a conviction would represent and the statement of the EC-
tHR that such criminal proceedings would deprive the targeted person of a
fair trial from the outset.

V. Conclusion

The principle of fair trial is of such central significance in a democratic
state that it should never be restricted in favour of criminal policy considera-
tions of expedience. Therefore, in a state governed by the rule of law, the
criminal justice agencies — while being able to use legitimate covert investi-
gation techniques — should refrain from using any form of entrapment,
whether through its state agents or other operatives such as police informants.
As the jurisprudence of the ECtHR shows, there exist clear criteria to deter-
mine legality of such an intervention and to identify where its limitations
should lie. These criteria comprise, on a procedural level, the presence of
judicial or other independent authorisation and a clear and foreseeable proce-
dure; and on a material level, the degree of certainty that the applicant had
been involved in criminal activity or was predisposed to commit a criminal
offence, and that no undue pressure was exerted by the police.

If an abuse of the state’s power through the use of entrapment is never-
theless committed, it is of paramount importance that the rights violation be
adequately addressed. The victim needs to be able to raise this issue during
trial and if the court finds enough evidence to support the claim of incitement,
either all evidence derived from the entrapment should be declared inadmis-
sible or the criminal proceedings should be discontinued. Only through this
redress can the challenge to criminal proceedings governed by the rule of
law, presented by the use of an agent provocateur, be adequately addressed.

Kawuko P. H., Teawok O. H.
YroJioBHO-IpaBOBbIe CPeACTBA peaM3aliy CTaTyca NOTepIeBIIero

Kliuchko R., Tsialiuk A.
Means of criminal law for realization of the legal nature of the victim?

The victim is recognized as an independent participant in criminal process,
whose rights and duties are provided and implemented, in criminal procedure, crimi-
nal law, and even penitentiary relations. Giving a person status of the victim in

! Tesucwr noxsana mevararores Ha pycckoM s3bike Ge3 nepesoga / The report is publi-
shed only in Russian/
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